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PRIVATE  CLAIM-SCRIP--ACT  OF  JUNE  2,  1858. 

D.  C.  Hardee. 

The  third  section  of  the  act  of  Jane  2,  1858,  authorizes  the  issuauce  of  scrip  ouly  in 
cases  of  confirmed  private  land  claims,  and  requires  satisfactory  proof  of  snch 
confirmation. 

The  third  section  of  the  act  of  March  3,  1819,  expressly  excepts  from  confirmation 
lands  claimed  or  recognized  under  sections  one  and  two  uf  said  act. 

In  the  case  of  a  claim  depending  for  confirmation  upon  section  3,  act  of  March  3,  1819, 
the  confirmee,  or  his  legal  representative,  must  identify  the  laud  in  order  to  de- 
termine whether  it  was  covered  by  a  claim  under  sections  one  or  two  of  said  act, 
and  whether  the  claim  thereto  has  been  satisfied  in  whole  or  in  part. 

Secretary  Vilas  to  Commissioner  Stockslager,  July  7,  1888. 

I  have  considered  the  appeal  of  D.  C.  Ilardee,  as  legal  representative 
of  Samuel  Phares,  from  the  decision  of  your  office  of  January  31,  1887, 
denying  his  application  for  the  approval  and  delivery  by  your  office  of 
the  certificate  of  location,  issued  by  the  surveyor  general  of  Louisiana, 
ander  the  third  section  of  the  act  of  June  2,  1858  (11  Stat.,  294),  in  sat- 
isfaction of  the  Louisiana  private  land  claim  of  said  Samuel  Phares. 

In  18()3  the  Louisiana  Territory  was  ceded  to  the  United  States  by 
France,  and  April  25,  1812,  Congress  passed  an  act  **  for  ascertaining 
the  titles  and  claims  to  lands  in  that  part  of  the  Louisiana  territory, 
which  lies  east  of  the  river  Mississippi  and  island  of  Xew  Orleans  and 
west  of  the  river  Perdido."  The  act  provided  that  *'  the  lands  within 
said  limits  shall  be  laid  oft*  into  two  land  districts,  between  which  Pearl 
River  shall  be  the  boundary,  and  for  each  of  which  districts  a  commis- 
sioner of  land  claims  shall  be  appointed  by  the  President." 

These  commissioners  were  charged,  in  the  first  place,  with  the  duty 

of  investigating  and  having  a  record  made  of  all  claims  to  lands  within 

their  respective  districts,  based  u])on  "any  grant,  order  of  survey,  or 

other  evidence  of  claim  whatsoever,  derived  from  the  French,  Brit  sh, 
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PUBLIC    LANDS.  3 

rveyor  general  of  Louisiaoa 
lie  clium  of  Phares,  and  the 
aatbeiitication.  Your  office 
if  these  certificates,  upoD  the 
lis  case  under  the  act  of  1858 

>ve  quotation  therefrom,  au- 
only  ill  cases  of  "  coTi/irmed  " 
tory  proof  of  such  conflrina- 
GOnflrmatioQ  upon  the  third 
I  expressly  excejits  from  its 
ider  sections  one  and  two  cf 
Fas  "  claimed  or  recognized" 
)  act,  then  the  claim  of  Phares 
he  issuance  of  the  certificates 
1858.  The  burden  of  prov- 
confirmee  or  his  legal  repre- 
ntely  essential  at  the  outset 
lish  its  locus.  Until  this  is 
er  the  land  is  covered  by  a 
ict  of  1819,  nor  whether  the 
lie  or  in  part.  Moreover,  the 
)  be  necessary,  to  prevent  the 
duplication  of  claims  by  the 
tives,  (Instructions  of  Corn- 
Land  Office  Report  for  1873, 

ase  showing  either  the  exact 
aimed  by  Phares,  or  in  any 
enmity  under  the  act  of  1858 
The  proof  i.i,  also,  silent  as 
ative  of  Phares  and  in  whose 
itiou  is  made,  acciuired  title 


II  Of  your  omce  is  accordingly  affirmed. 


PHE-EMPTIOX— RESIDENCE— .lOIXT  E^"THV. 

Edwaed  J,  Doyle. 

I  |icic«  of  tlie  d«[iart mental  rule  reiiiiiring.of  tbe  |ire-eniptor  six  moutlis  actual 
-iilencc  iireKediiig  entry  is  to  suciiri;  au  aHaiiraucu  iifgood  rnith  on  his  part,  and 
1«^  good  faith  in  othernige  siiftlcieutly  establiabed,  tlie  object  of  the  rule  is 
oed.  and  a  literal  compliauue  therewitli  is  not  necessary, 
int  of  Hettlemeiit  before  Htirvey,  auil  award  of  Joint  entry,  the  parties  are  not 
rized  to  divide  equally  the  forty  acre  tract  in  condict  and  thereafter  eater 
ine  in  a^cordaiiee  with'siich  partition  ;  nor  ia  there  any  authority  under  the 
<rsucb  an  entry. 


2  DECISIONS   RELATING   TO    THE   PUBLIC   LANDS. 

or  Spanish  governments,"  and  were  required  to  make  abstracts  thereof 
and  forward  them  to  the  Secretary  of  the  Treasury;  and  in  section 
eight  of  the  act  it  xvn^  furtlier  enacted  : 

Tliat  the  said  coiunussioners  are  hereby  autlu)rize*l  and  re  piiivd  to  collect  and  re- 
port to  Cougress,  at  their  next  session,  a  lint  uf  all  the  actual  stithrs  on  land  in  said 
districtfl,  respectively,  who  have  no  claims  to  land  derived  either  from  the  French, 
British,  or  Spanish  Governments,  and  the  time  at  which  such  settlements  were  made. 

James  O.  Gosby  was  appointed  Comnjissiouer  for  the  district  west  ot 
Pearl  river,  and  pursuant  to  said  section  eight  of  said  act,  he  reported, 
June  7,  1813,  a  supplemental  list  of  settlers,  among  whom  was  Samuel 
*   Phares.    (Am.  State  Papers,  Vol.  3,  p.  09,  Green's  Ed.) 

Gongress  next  passed  the  act  of  March  3, 1 819  (3  Stat.,  528),  by  the  first 
section  of  which,  certain  claims  to  land  derived  from  the  Spanish  or 
British  governments,  reported  by  the  commissioners  under  the  acts  of 

1812,  are  recognized  as  valid  and  complete  titles,  and  by  the  second 
section,  other  claims  founded  on  written  evidence  of  title  from  the 
Spanish  authorities,  and  reported  by  the  said  commissioners,  though 
incomplete,  are  confirmed.  By  the  third  section  of  said  act,  a  grant,  as 
a  donation,  is  made  to  a  class  of  claimants  and  actual  settlers  who  had 
no  written  evidence  to  sustain  their  claims,  but  who  had  actually  in- 
habited or  cultivated  the  lands  claimed  or  settled  on  prior  to  April  15, 

1813,  and  whose  claims  were  comprised  in  the  list  of  settlers  reported 
by  said  commissioners ;  but  it  is  provided,  "  that  no  lands  shall  be  thus 
granted  which  are  claimed  or  recognized  by"  sections  1  and  2  of  said 
act. 

The  settlement  of  Samuel  Phares  appears  to  have  been  made  in  1811 
and  his  claim  falls  within  the  class  designated  in  said  third  section  of 
the  act  of  March  3,  1819. 

Under  this  act  parties  were  "  confined  to  the  lands  settled  on  and  in- 
habited or  cultivated,  and  the  original  settlement  and  inhabitation  or 
cultivation  fixed  and  determined  the  locality  of  the  claim,  and  they 
were  not  permitted  to  go  elsewhere  and  take  up  an  equal  quantity,  and, 
as  it  sometimes  happened,  that  the  government,  through  inadvertence 
or  mistake,  disposed  of  the  land  embraced  in  the  original  claim,"  or 
from  some  other  cause,  it  became  impossible  to  locate  thereon,  Con- 
gress, to  prevent  the  injustice  which  would  otherwise  result  in  such 
cases,  ])assed  the  act  of*  June  2,  1858,  the  third  section  of  which  con- 
cludes as  follows: 

Where  any  private  claim  has  been  conHnned  by  Congress  and  the  same,  in  whole 
or  in  part,  has  not  heen  located  or  satisfied,  either  for  want  of  a  specific  location 
prior  to  snch  confirmation,  or  for  any  reason  whatsoever,  other  than  a  discovery  of 
fraud  in  such  claim  subsequent  to  such  confirmation,  it  shall  be  the  duty  of  the  sur- 
vey or-fjeneral  of  the  district  in  which  such  claim  was  situated,  upon  saiis^fuctory 
proof  that  such  claim  has  been  so  confirmed,  and  that  the  same,  in  wliole  or  in  ])art, 
remains  unsatisfied,  to  issue  to  the  claimant,  or  his  legal  representatives,  a  oertificate 
of  location  for  a  quantity  of  land.ecjual  to  that  so  confirmed  and  unsatisfied  ;  which 
certificate  may  be  located  upon  any  of  the  public  lands  of  the  United  States,  subject 
o  sale  at  a  private  entry  at  a  price  not  exceeding  .*1.25  per  acre.     »     *     *     *- 
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Under  this  provision  of  said  act,  the  surveyor  genernl  of  Louisiana 

iu  1870,  issued  certificates  of  locatiou  ou  the  claim  of  Phares,  and  the 

same  were  transmitted  to  your  office  for  authentication.    Your  office 

denied  the  application  for  authentication  of  these  certificates,  upon  the 

TFoand,  that  "  the  basis  for  indemnity  in  this  case  under  the  act  of  1858 

las  not  been  established." 

The  a<5t  of  1858,  as  appears  from  the  above  quotation  therefrom,  au- 
thorizes the  issue  of  certificates  of  location  only  in  cases  of  "  confirmed^^ 
private  land  claims,  and  requires  *' satisfactory  proof  of  such  confirma- 
tion."   The  claim  of  Phares  depends  for  confirmation  upon  the  third 
section  of  the  act  of  March  3,  1819,  which  expressly  excej)ts  from  its 
operation  lands  ''  claimed  or  recognized  under  sections  one  and  two  of 
said  act."    If  the  land  claimed  by  Phares  was  "  claimed  or  recognized" 
under  either  of  said  preceding  sections  of  the  act,  then  the  claim  of  Phares 
thereto  was  not  confirmed  by  the  act  and  the  issuance  of  the  certificates 
of  location  was  unauthorized  by  the  act  of  1858.    The  burden  of  prov- 
in^  confirmation  of  the  claim  is  upon  the  confirmee  or  his  legal  repre- 
sentatives.   In  order  to  do  this,  it  is  absolutely  essential  at  the  outset 
to  sufficiently  identify  the  land  or  establish  its  locus.    Until  this  is 
done,  it  can  neither  be  determined  whether  the  land  is  covered  by  a 
claim  under  sections  one  or  two  of  the  act  of  1819,  nor  whether  the 
the  claim  thereto  has  been  satisfied  iu  whole  or  in  part.    Moreover,  the 
definite  location  of  the  claim  would  seem  to  be  necessary,  to  prevent  the 
irovernment  from  being  ilefrauded  by  the  duplication  of  claims  by  the 
original  confirmees  or  their  legal  representatives.    (Instructions  of  Com- 
missioner Drummond  of  August  2(5,  1872,  Land  Office  Report  for  1873, 
p.  40.) 

There  is  no  evidence  whatever  in  this  case  showing  either  the  exact 
or  approximate  boundaries  of  the  laud  claimed  by  Phares,  or  in  any 
way  identifying  it;  hence,  no  basis  for  indemnity  under  the  act  of  1858 
is  established.  (John  Shafer  5  L.  D.,  283.)  The  proof  is,  also,  silent  as 
to  how  Hardee,  the  alleged  legfil  representative  of  Phares  and  in  whose 
belialf  as  such  rei>re8entative  the  application  is  made,  ac(|uired  title 
to  tiie  claim. 
The  decision  of  your  office  is  accordingly  affirmed. 


PKE-EMPTION— RESIDENCE— *TOI XT  ENTRY. 

Edwaed  J.  Doyle. 

Tbe  pin|iose  of  the  departmental  rale  re(iuiring.of  the  pre-eniptor  six  iiiontbs  actual 
residence  preceding  entry  is  to  secure  an  assurance  of  good  faith  on  his  part,  and 
where  good  faith  is  otherwise  suflicieutly  established,  the  object  of  the  rule  is 
attained,  and  a  literal  compliance  therewith  is  not  necessary. 

In  the  event  of  settlement  before  survey,  and  award  of  joint  entry,  the  parties  are  not 
authorized  to  divide  equally  the  forty  acre  tract  in  contiict  and  thereafter  enter 
the  same  in  accordance  withsuch  partition  ;  nor  is  there  any  authority  under  the 
law  fur  such  an  entry. 
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In  sach  a  case  the  whole  tract  in  coiiHict  may  be  entered  by  either  party  on  condi- 
tion that  he  tenders  to  the  other  an  a^^reement  to  convey  to  him  that  portion  of 
the  land  covered  by  his  occupation. 

If  both  parties  fail  or  refuse  to  make  entry  on  the  terms  thus  prescribed  then   they 
will  be-allowed  to  make  joint  entry  under  section  2*^4,  R.  S. 

Secretary  Vilas  to  Commissioner  Stockslager,  July  7,  1888. 

I  have  considered  the  appeal  of  Edward  J.  Doyle  from  the  decision  of 
jour  ofiBce  of  September  15,  1886,  rejecting  his  final  pre-emption  proofs 
for  the  N.  J  of  SB.  i  and  SE.  J  of  SE.  i,  Sec.  8,  and  ''  W.  J  of  NW.  J  of 
8W.  i  "  of  Sec.  9,  Devil's  Lake  district,  Dakota. 

Doyl^  filed  declaratory  statement,  No.  126,  November  2, 1883,  alleg- 
ing settlement  March  21,  of  that  year.  His  proof  shows,  that  he  made 
settlement  as  alleged  in  his  declaratory  statement,  March  21, 1883,  and 
resided  on  the  land  from  that  time  until  May  1,  1883;  that  from  the 
latter  date  to  August  15,  1883,  he  slept  on  the  land  two  or  three  nights 
each  week  and  made  such  improvements  thereon  ^'as  his  very  limited 
means  would  allow;"  that  from  August  15  to  November  1,  1883,  he 
was  confined  to  his  bed  by  fever,  and,  being  unmarried  and  without 
family,  ''had  to  be  removed  about  six  mileMp  the  house  of  a  friend  to 
be  cared  for; "  that  from  November  1,  1883,  to  January  1, 1886,  he  was 
on  the  land  about  half  the  time,  and  from  the  latter  date  to  the  time  of 
his  making  final  proof,  July  23, 18H6,  a  period  of  six  months  and  twenty- 
three  days,  he  was  on  the  land  all  the  time,  except  two  weeks  in  the 
first  part  of  January',  and  one  week  in  July,  during  which  week  he  was 
absent  hunting  his  team  which  had  run  away  ;  and  that  his  absences^ 
except  during  his  «aid  illness  and  the  last  named  week  when  he  was 
hunting  his  team,  were  necessary  to  enable  him  to  earn  a  support,  and, 
from  the  time  of  his  said  settlement  on  the  land,  he  neither  bad  nor 
claimed  any  other  home.  His  improvements  consisted  of  a  frame  house, 
ten  by  twelve  feet,  well  built,  a  frame  stable,  a  well,  thirty  acres  of  land 
broken,  and  six  acres  cultivated  in  crops^all  valued  at  $300. 

The  local  officers  rejected  the  proof,  ''on  the  ground  of  insufficient 
residence,"  and  your  office  affirmed  this  action  of  the  local  officers,  hold- 
ing that,  "In  default  of  a  continuous  residence  of  six  mouths  next  prior 
to  date  of  proof,  the  proof  must  be  rejected." 

In  this  finding,  I  can  not  concur.  The  two  weeks'  absence  in  Janu- 
ary, 1886,  were  in  the  first  part  of  that  mouth,  and  this  left  more  than 
six  months  before  the  date  of  final  proof,  July  23,  1886.  The  week's 
absence  in  July,  1886,  for  the  purpose  of  hunting  his  lost  team,  was  en- 
tirely consistent  with  an  intent  to  maintain  his  residence  oii  the  land, 
and,  in  legal  contemplation,  did  not  break  the  continuity  thereof. 
Moreover,  the  purpose  of  the  departmental  rule,  reqniring  of  the  pre- 
emptor  six  months  actual  residence  preceding  entry,  is  to  secure  an  as- 
urance  of  good  faith  on  his  part,  and  where  good  taith  is  otherwise 
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sufficiently  establLsbed,  the  object  of  the  rale  is  attaiueil  aud  a  literal 
oompliaDce  therewith  is  not  necessary.  (Joseph  Hoskyn,  4  L.  D.,  287 ; 
Israel  Martel,  6  L.  D.,  566.) 

Your  office  does  not  find  that  Doyle  acted  iu  bad  faith,  aud,  in  my 
opinion,  the  proof  leaves  no  room  to  doubt  his  good  faith. 

Doyle's  declaratory  statement  embracetl  the  '*  KW.  J"  of  the  SW.  J  of 
said  Sec.  9,  but  one,  A.  A.  Dion  had  tiled  a  declaratory  statement  for 
the  whole  of  said  SW.  ^,  and,  it  appeariug  that  both  claimants  had  set- 
tled upon  and  improved  said  tract  prior  to  survey,  this  Department,  on 
contest  by  Doyle  of  Dion's  claim,  held,  "  that  the  proper  way  to  adjust 
the  rights  of  the  parties  is  to  allow  a  joint  entry  of  the  tract  iu  dispute, 
under  Sec.  2274,  Rev.  Stat."  (Doyle  v.  Dion,  4  L.  D.,  27.)  But  Doyle  and 
Dion,  disregarding  the  said  departmental  decision,  agreed  between 
themselves  upon  a  division  of  the  land  as  to  which  their  claims  con- 
flicted, Dojie  taking  the  W.  J  and  Dion  the  E.  J  of  the  NW.  J  of  said 
S W.  J,  and  nnder  this  agreement,  Doyle  embraced  said  W.  J  in  his  proof 
and  Dion  made  each  entry  of  said  E.  J.  Your  office  properly  held,  that 
this  was  "  unauthorized  by  law  and  by  the  said  decision  in  Doyle  v, 
Dion,"  and  held  Dion's  entry  as  to  said  E.  i  for  cancellation. 

Section  2274  of  the  Revised  Statutes  provides  that  in  such  cases  "  it 
shall  be  lawful  for  such  settlers  to  make  joint  entry  of  the  land  •  •  • 
or  for  either  to  enter  into  contract  with  his  co-settler  to  convey  to  him 
his  portion  of  said  land  after  a  patent  is  issued  to  him,  aud,  after  mak- 
ing said  contract,  to  file  a  declaratory  statement  in  his  own  name,  and 
prove  np  and  pay  for  said  land,  and  proof  of  joint  occupation  by  him- 
self and  his  co-settler,  and  of  such  contract  with  him  made,  shall  be 
proof  of  sole  occupation  and  pre-emption  by  the  applicant.    •    •    ♦  " 

Under  this  statute,  I  direct  that  Doyle  be  permitted  to  make  entry 
of  the  entire  tract,  upon  condition  that  he  tenders  to  Dion  an  agreement 
in  writing  to  convey  to  Dion  that  part  of  the  tract  claimed  and  occupied 
by  Dion,  and  if  Doyle  decline  to  enter  into  such  agreement,  then  Dion 
may  make  entry  of  the  entire  tract,  upon  the  condition,  that  he  tender  to 
Doyle  an  agreement  to  convey  that  portion  of  the  tract  in  dispute 
claimed  and  occupied  by  Doyle.  If  both  parties  fail  or  refuse  to  make 
entry  upon  these  terms  and  conditions,  then  they  will  be  allowed  to 
make  joint  entry,  in  accordance  with  the  provisions  of  said  statute. 
See  Coleman  v.  Winfleld,  decided  June  26, 1888  (6  L.  D.,  826). 

The  decision  of  your  office  rejecting  Doyle's  proof,  as  to  the  other 
land  embraced  therein,  to  wit,  the  IS".  J  of  8E.  J  and  SB.  i  of  SE.  J  of 
Sec.  8,  is  reversed. 
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MIXING  <;LAIM— EVIDENCE  OF  DISCOVERY. 

Silver  Jennie  Lode. 

EvideDce  as  to  the  discovery  of  the  alleged  vein  or  lode  should  be  fnruisbed  showing^ 

the  place  where,  and  wheu  sach  discovery  was  made,  the  general  direction  of  the 

lode  or  vein,  and  all  the  material  facts  in  relation  thereto;  and  such  evidence 

^     should  be  clear  and  positive,  and  based  on  actual  knowledge  and  the  witnet^ses* 

means  of  information  be  clearly  set  forth. 

Secretary  Vilas  to  Commhsioner  Stockslager^  July  Ij  1888. 

•  I  have  considered  the  ai)peal  of  Williain  N.  Nason  et  al.  from  the  de- 
cision of  your  office  of  Jaunary  8, 1887,  holding  for  cancellation  mineral 
entr}',  No.  ^^^  for  the  "  Silver  Jennie  Lode,"  Gnnnison  district,  Colorado. 

In  view  of  the  facts  disclosed  by  the  record  in  this  case  and  which 
are  recited  in  the  decision  of  your  office  hereto  attached,  your  office 
properly  required,  in  the  letter  of  March  2,  188G,  that  "  If  a  vein  or 
lode  has  actually  been  discovered  within  the  claimed  ground  "  evidence 
must  be  furnished  showing  '*  the  pla^e  where,  and  when,  such  discovery 
was  made,  the  general  direction  of  the  lode  or  vein  and  all  the  material 
facts  in  relation  thereto,  and  must  be  clear  and  positive  and  based  on 
actual  knowledge  of  the  facts,"  and,  "the  witnesses'  means  of  informatiou 
must  be  clearly  set  forth." 

The  claimant  first  petitioned  for  a  modification  of  these  requirements 
and  filed  in  support  of  said  i)etition  the  affidavit  of  Frank  P.  Tanner, 
one  of  the  claimants,  and  attorney  in  fact  for  the  others,  dated  April 
19,  1886,  which  sets  forth  that  "affiant  believes  that  said  vein"  (the 
Silver  Jennie  Lode) '^extends  throughout  said  location,  but  that  said 
vein  does  not  crop  out  from  the  surface  so  that  such  fact  could  be  de- 
termined without  a  great  deal  (»f  additional  development,  and  that 
such  additional  development  would  cost  many  hundreds,  if  not  thou- 
sands, of  dollars  and  would  not  aid  at  all  in  the  working  of  said  mine 
or  assist  materially  in  extracting  ore  therefrom." 

This  petition  being  denied,  claimants,  as  a  compliance  with  said  re- 
quirements of  your  office,  filed  the  affidavit  of  James  J.  Lockhart,  one 
of  their  number,  dated  oeptemoer  7,  1886,  "that  during  the  month  of 
September,  1886,  he  made  a  careful  examination  of  said  mining  claim  ; 
that  a  mineral  bearing  lode  or  vein  was  discovered  on  said  location,  as 
stated  in  the  application  for  patent ;  that  said  vein  or  lode,  as  depo- 
nent has  ascertained  from  personal  observation  thereof,  extends  in  it^^ 
onward  course  or  strike  into  the  ground  claimed  in  said  application, 
and  the  general  direction  of  said  vein  or  lode  is  along  the  center  line 
of  said  location  as  shown  by  the  official  plat  thereof  now  on  file  in  the 
General  Land  Office." 

Your  office  held  this  affidavit  insufficient,  and  allowed  claimant  sixty 
days  after  notice  of  said  ruling  within  which  to  make  full  compliance 
with  the  requirements  in  said  letter  of  March  2,  1886,  and  thereupon 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  7 

claimants  filed  affidavits  of  Frank  M.  Cobb,  George  J.  Ressoii,  and 
said  James  J.  Lockhart,  bearing  the  same  date,  October  5,  1880,  and 
each  in  "these  words:  "that  he  (affiant)  is  familiar  with  the  ground 
claimed,  having  been  upon  and  examined  the  same ;  that  there  has  been 
discovered  within  the  ground  claimed  in  said  entry  a  mineral  bearing 
vein  or  lode,  and  that  the  vein  or  lode  for  which  patent  is  claimed  ex- 
tends in  its  onward  course  or  strike  into  said  ground  claimed." 

These  affidavits  were,  also,  held  insufficient  by  your  office,  and  this 
presents  the  only  question  in  this  case.  I  am  of  the  opinion  that  this 
ruling  was  correct.  In  the  first  place  all  these  affidavits  are  evasive. 
The  letter  of  March  2,  1886,  called  for  evidence  of  a  discrovery  of  a  vein 
or  lode  within  the  ground  note  claimed.  The  first  affidavit  of  Lockhart 
states,  that  there  hjis  been  such  discovery  "on  location  an  stated  in  the 
application  for  patent^^^  and  the  last  three  affidavits,  that  there  has  been 
such  discovery  "within  the  ground  claimed  in  said  entry^  The  "appli- 
cation for  patent"  referred  to  in  the  first  affidavit  only  mentioned  the 
discovery  of  the  "Silver  Jennie  Lode,"  which  is  on  another  entry  and 
not  on  the  land  now  claimed  in  the  present  application,  and  part  of  the 
ground  originally  claimed  in  theentry  in  the  case  has  been  relinquished, 
so  that  the  statement  in  the  last  three  affidavits  might  be  true  and  yet 
there  might  have  been  no  such  discovery  on  the  ground  now  claimed. 

Moreover,  the  requirement  was  for  evidence  of  a  discovery  of  a  vein 
or  lode  on  the  claimed  ground  or  that  the  "  Silver  Jennie  Lode"  extends 
into  or  through  said  ground.  The  response,  if  it  be  held  to  apply  to 
the  ground  claimed,  is  a  bare  assertion  that  there  has  been  such  discov- 
ery and  that  said  vein  does  so  extend,  and  no  fact  is  stated  tending  to 
establish  the  truth  of  these  assertions.  The  affiants,  also,  state  as  their 
]2?eans  of  information,  that  they  have  been  upon  and  examined  the 
ground.  This  would  not  be  sufficient  if  we  are  to  credit  the  affidavit  of 
Tanner,  made  in  behalf  of  the  claimants  and  quoted  above,  "  that  said 
vein  does  not  crop  out  from  the  surface  and  the  fact  that  it  extends 
through  said  location  can  not  he  determined  without  a  great  deal  of  addi- 
tional development^  which  would  cost  many  hundreds,  if  not  thousands, 
of  dollars." 

There  was  first,  then,  an  abortive  attempt  on  the  part  of  the  claimants 
to  be  relieved  of  the  requirement  of  proof  by  a  i>etition  alleging  facts 
tending  to  show  that  it  was  impracticable,  if  not  impossible,  to  obtain 
such  proof;  in  the  next  place,  an  evasive  and  otherwise  wholly  insuffi- 
cient affidavit  was  tiled  as  a  compliance  with  the  requirement,  and 
lastly  when  this  is  rejected,  and  further  time  given  for  a  proper  response, 
three  such  evasive  and  insufficient  affidavits  are  filed. 

It  appears  also  from  the  i)roof  and  official  plat  of  survey,  that  these 
claimants  are  applicants  for  three  entries  (including  the  present  api)li- 
cation),  each  of  which  is  based  upon  one  and  the  same  discovered  vein 
or  lode,  and  it  is  not  shown  that  said  vein  or  lode  extends  bevond  the 

7  ty 
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boundaries  of  the  "  Spirit  of  the  Times  Lode  Entry,"-  on  wbieli  it  is  ad- 
mitted to  have  been  discovered. 

Tlie  decision  of  your  office  is  affirmed,  and  the  e:)try  will  be  can- 
celed. 


TIMBER  CI  LTl'RE  CONTEST— DEFAULT  CURED  PRIOR  TO  NOTICE. 

IIUNTER  V.   HAYNES. 

A  contest  should  be  dismissed  when  the  default  charged  was  not  attributable  to  the 
neglect  or  bad  faith  of  the  entryiuan,  and  was  cured  on  t\  e  day  that  notice  issaed 
-  for  publication. 

Secretary  Vilas  to  Commissioner  IStockslager^  July  7,  1888. 

I  have  considered  the  case  of  Millard  F.  Hunter  t\  Harvey  R.  Haynes, 
involving  the  SE.  J  of  Sec.  6,  T.  21  S.,  R.  17  W.,  Lamed,  Kansas,  on 
appeal  by  Hunter  from  your  decision  of  October  13,  1886,  dismissing 
his  contest  against  timber  entry,  No.  5212,  made  by  Haynes  upon  said 
tract. 

Said  entry,  it  appears,  was  ma<le  December  4,  1883. 

The  affidavit  of  contest  was  filed  December  8,  1884,  charging  failure 
to  break  five  acres,  or  any  part  thereof,  during  the  first  year  after  entry, 
or  any  time  prior  to  the  date  of  said  affidavit  of  contest. 

Kotice  issued  by  publication,  citing  claimant  to  a  hearing  to  be  had 
at  the  local  office  March  11,  1885.  Said  hearing  was  duly  had  April  6, 
1885,  to  which  date  it  had  been  continued,  and  both  parties  appeared 
with  witnesses  and  submitted  testimony.  The  register  and  receiver 
found  in  favor  of  the  entrymjin,  and  held  that  the  contest  should  be 
dismissed.  Upon  appeal,  you  affirmed  the  action  below,  and  dismissed 
the  contest. 

A  careful  examination  of  the  whole  record  discloses  no  good  reason 
for  disturbing  your  said  action.  The  contest  affidavit  was  filed  four 
days  after  the  expiration  of  the  first  year  after  entry.  On  the  same  day 
the  requisite  five  acres  were  plowed.  The  entryman,  in  August,  1884, 
contracted  with  one  Still  to  do  the  necessary-  breaking,  paying  him 
therefor  in  advance.  This  was  nearly  four  months  prior  to  the  expira- 
tion of  the  first  year  after  entry.  Still,  on  December  6, 1884,  employed 
another  to  do  the  plowing,  and  the  person  thus  employed  proceeded  on 
December  8  to  do  the  work,  December  7,  the  intervening  day,  being 
Sunday. 

Still  testifies  that  the  reason  he  did  not  have  the  breaking  done 
sooner  was  because,  having  made  inquiry  at  the  local  office  as  to  when 
the  year  would  expire,  he  had  been  informed  that  it  would  not  expire 
until  January  4,  1885,  and  he  therefore  supposed  he  was  in  time.  At 
any  rate,  the  re<iuisite  five  acres  had  been  broken  prior  to  notice  of  the 
affidavit  of  contest.    They  were  broken  on  the  same  day  that  said  affi- 
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<lavit  was  made  and  filed.     Tbe  entry  man  had  nearly  four  montbs  be- 
fore made  a  contract  and  bad  paid  tbe  money  to  liave  the  plowing  done. 

The  Rub-cou tract  was  made  on  Saturday,  December  Ctb,  to  have  it 
<lone  immediately,  and  on  Monday,  December  8tb,  it  was  done.  The 
iiotice  of  contest  issued  on  that  day  for  publication,  contestant  swear- 
ing that  after  diligent  search  and  inquiry  he  was  unable  to  ascertain 
tbe  whereabouts  of  claimant.  The  first  publication  was  on  December 
12,  1884.  At  that  date  the  plowing  had  been  done,  and  whatever  of 
laches  bad  existed  had  been  cured.  There  was  therefore  at  the  date  of 
notice  no  ground  for  contest.  • 

I  find  nothing  in  the  record  to  indicate' that  the  entryman,  Haynes, 
has  acted  otherwise  than  in  entire  good  faith.  Your  decision,  dismiss- 
ing the  contest,  is  accordingly  affirmed. 


TIMBER  Cl^LTURE  CONTEST— APPLICATION. 

Kingsbury  v.  Holt. 

Tke  contestant  of  a  timber  culture  entry  is  not  required  to  file  an  application  to 
enter  at  the  time  of  initiating  contest:  If  successful  he  secures  a  preference  right 
of  entry  under  the  second  section  of  the  act  of  May  14,  1880. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  7,  1888. 

I  have  considered  the  case  of  Dudley  A.  Kin|:fsbury  v.  George  L. 
Holt,  on  appeal  by  the  latter  from  your  office  decision  of  August  24, 
1886,  wherein  his  timber  culture  entry.  No.  357,  for  lots  2, 3  and  4,  Sec. 
€,  T.  49  N.,  R,  82  W.,  Cheyeune,  Wyoming,  is  held  for  cancellation. 

The  facts  are  sufficiently  stated  in  your  said  decision,  and  reference 
is  made  thereto. 

In  the  case  of  Bundy  v.  Livingston  (1  L.  D.,  152),  the  Department 
held  that  section  three  of  the  act  of  June  14,  1878,  restricts  a  contest 
against  a  prior  timber  culture  entry  to  one  who  seeks  to  enter  it  under 
the  homestead  or  timber  culture  law,  and  in  tbe  absence  of  any  such 
application,  there  is  no  right  of  contest. 

Section  29  of  the  circular  api)roved  by  tbe  Dep^irtment  July  12,  1887 
(6  L.  D.,  284),  after  referring  to  Rule  1  of  Practice,  cited  in  your  decision, 
provides  that : 

Contestants  of  timber  culture  entries  since  the  adoption  of  the  foregoing  rules  of 
practice  are  not  required  to  file  an  application  to  enter  the  hind  at  the  time  of  the 
initiation  of  the  contest,  but  the  successful  contestant  secures  a  preference  ri<^lit  of 
entry  under  the  second  section  of  the  act  of  May  14,  \^Si)  (21  Stat.,  140). 

This  re;2rulatiou  overrules  the  decision  in  Bundy  v.  Livingston. 
The  rule  of  practice  referred  to  took  effect,  as  stated,  on  September 
1, 1885.    This  contest  was  initiated  on  September  12  of  the  same  year. 
Your  decision  is  affirmed. 
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REPAYMEXT— TIMBER  LAND  ENTRY. 

Falk  Steinhardt. 

Repayment  will  uot  be  allowed  where  a  timber  laud  entry  Is  cancelnil  because  rlie 
lund  is  not  subject  thereto,  and  it  appears  that  the  preliminary  at!itlavit  was 
made  without  examination  of  the  laud  or  knowledge  of  its  coudifion. 

Secretary  Vilas  to  Commissioner  StocJcslager^  July  7,  1S88. 

By  your  oflBce  decision  dated  Sept.  11,  188C,  the  timber  land  ca^h 
entry'No.  2051  of  Falk  Steinhardt,  made  August  25,  1883,  for  the  SB. 
J  Sec.  20  T.  6.  N.  R.  3  W.  Oregon  City  land  district,  Oregon,  was  beltl 
for  cancellation  on  the  ground  ^'  that  the  laud  in  not  such  as  is  subject 
to  entry  under  the  act  of  June  3,  1878.'' 

It  appears  that  a  hearing  was  had  in  the  case  in  July  I88.>,  which 
had  been  previously  ordered  upon  the  report  of  special  agent  James  A. 
McCormick,  and  in  your  said  office  decision  it  is  stated  that  "  from  the 
testimony  for  the  government,  which  is  not  contradicted  by  that  for 
the  defense,  it  appears  that  Steinhardt  had  never  seen  the  laud,  and  bis 
witnesses  to  final  proof  had  only  a  general  knowledge  as  to  the  char- 
acter of  the  land  in  the  whole  township,  and  not  as  to  special  tracts ; 
and  that  said  land,  when  cleared  of  its  timber,  would  be  well  suited  to 
agricultural  purposes." 

From  said  decision  no  appeal  was  taken,  and  the  same  having  become 
final,  your  office  on  December  24,  1886,  canceled  said  entry  in  accord- 
ance therewith. 

On  January  10,  1887,  tne  local  officers  transmitted  the  application  of 
said  Steinhardt  for  re-payment  of  the  purchase  money,  to  wit,  the  sum 
of  $400,  paid  by  him  on  his  said  entry.  Your  office,  on  January  20, 
1887,  denied  said  application,  and  advising  the  local  officers  that  said 
entry  was  canceled  as  fraudulent,  held  that  "  the  law  governing  the  re- 
turn of  purchase  money  does  not  provide  for  re-payment  in  cases  of 
fraud." 

From  this  decision  Steinhardt  appeals,  assigning  as  error,  in  sub- 
stance, that  there  is  no  evidence  showing  or  tending  to  show  that  said 
entry  was  fraudulent,  or  that  the  same  was  canceled  by  your  office  for 
fraud. 

While  it  is  true  your  said  office  decision  of  Sept.  11,  1886,  does  uot 
expressly  state  that  said  entry  was  held  for  cancellation  as  fraudulent, 
yet  the  findingsof  fact  therein,  as  hereinbefore  stated,  show  that  Stein- 
hardt, at  the  date  of  his  said  cash  entry,  had  never  even  seen  the  land 
covered  thereby,  and  by  his  affidavit  made  preliminary  to  said  entry,  as 
required  by  section  2,  of  said  act  of  June  3,  1878,  he  is  showu  to  have 
sworn  'Hhat  said  land  is  unfit  for  cultivation,  and  valuable  chiefiy  for 
its  timber." 

It  is  evident  from  these  facts,  that  said  affidavit  was  made  by  Stein- 
hardt, without  examination  of  the  land  or  knowledge  of  its  condition, 
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upon  which  to  base  the  same,  and  this  view  is  supported  by  the  further 
fact,  found  by  your  said  oflSce  decision,  "  that  said  land,  when  cleared 
of  its  timber,  would  be  well  suited  to  agricultural  purposes."  This 
state  of  facts  I  think,  fully  warrants  the  conclusion  that  said  entry  was 
obtained  through  fraud. 

In  the  timber-culture  case  of  Charles  F.  Coffin  (6  L.  D.  389)  it  was 
held  that  (quoting  from  syllabus)  *^  on  cancellation  of  an  entry  made 
for  land  not  subject  thereto,  by  reason  of  a  natural  growth  of  timber, 
re-payment  will  not  be  allowed  where  the  entryman,  without  examina- 
tion of  the  land  or  knowlei^ge  of  its  condition,  made  oath  that  the  land 
was  devoid  of  timber. 

The  preliminary  affidavit  required  of  the  entryman,  is  the  same  under 
both  the  timber-culture  and  timber  land  laws,  to  the  extent  that  the 
condition  of  the  land  must  be  set  forth  in  each  case,  which  necessarily 
implies  a  personal  knowledge  thereof  on  the  part  of  the  entryman. 

Applying  therefore,  by  analogy,  the  principle  enunciated  in  the  case 
just  cited,  to  the  case  now  before  me,  I  think  the  decision  of  your  office, 
denying  the  application  of  Steinhardt  was  right,  and  the  same  is  there- 
fore affirmed. 


TIMBER    CULTURE    CONTEST— FI HP:- BREAK. 

Hupp  v.  Overall. 

The  absence  of  a  firebreak  in  a  locality  liable  to  be  sw«^pt  by  prairie  Hren  is  not  in 
itself  evidence  of  want  of  good  faith,  though  it  may  btt  evidence  of  a  want  of 
that  precaution  which  shonld  characterize  a  prndent  and  carefnl  man. 

If  the  claimant  is  attempting  in  good  faith  to  comply  with  the  law,  the  loss  of  the 
larger  portion  of  his  trees  by  tire,  does  not  warrant  the  cancellation  of  his  entry, 
where  it  appears'  that  no  ordinary  precaution  could  h'lve  prevented  such  loss. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  7,  1888. 

I  have  considered  the  case  of  Andrew  Hupp,  Jr.,  v.  E.  R.  Overall,  on 
appeal  by  the  latter  from  your  office  decision  of  Auo^ust  16,  18S6,  hold- 
ing for  cancellation  his  timber  culture  entry,  No.  383,  made  May  7, 1878, 
on  the  SE.  J  of  Sec.  32,  T.  24  N.,  R.  7  W.,  Neligh,  Nebraska. 

Hupp  initiated  contest  April  21,  1885,  charging  that  claimant  had 
failed  to  replant  the  second  five  acres  to  tree  seeds  or  cuttings  between 
May  8,  1882,  and  the  date  of  contest;  that  he  failed  to  care  for,  culti- 
vate or  keep  in  a  healthy,  growing  condition  all  the  trees  planted  on 
the  tract  between  said  dates,  and  that  he  has  failed  to  protect  the  trees 
from  prairie  fires. 

Hearing  was  set  for  June  24,  1885,  on  which  date  both  parties  ap- 
peared with  witnesses  and  counsel,  and  the  case  was  proceeded  with 
before  the  register  and  receiver,  who,  upon  the  evidence  adduced, 
fonnd  for  the  claimant,  and  held  that  the  contest  was  not  sustained  and 
should  be  dismissed. 
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Your  office,  by  the  decision  appealed  from,  reversed  that  fiudiDg:,  and 
held  the  entry  for  cancellation,  on  the  ground  that  there  had  not  beeu 
cultivation,  care  and  protection  of  the  trees  planted. 

The  charge  of  failure  to  plant  is  fully  met  by  evidence  showing  that 
claimant  had  x)lanted  on  said  second  five  acres  14,500  trees  in  the 
spring  of  1882;  that  on  the  same  five  acres  were  two  replantings,  one 
in  1883  of  4,000  trees,  and  a  second  in  1884  of  11,000  trees.  It  appears, 
however,  that  at  the  date  when  contest  was  begun  there  were  growing 
of  said  planting  and  replantings  not  to  exceed  800  trees. 

Ordinarily  such  scant  result  might  furnish  a  ground  to  seriously  ques- 
tion the  STOod  faith  of  the  entryman  in  the  matters  of  proper  planting, 
cultivation  and  care,  but  in  this  case  the  answer  is  made  that  an  unusu- 
ally severe  prairie  fire  swept  over  the  tract,  destroying  many  of  the 
trees.  This  fire  occurred  in  the  early  spring  of  1885,  only  a  short  time 
prior  to  the  initiation  of  this  contest. 

Contestant  claims  that  the  entryman  is  entitled  to  no  consideration, 
because  of  his  loss  of  trees  by  said  fire,  for  the  reason  that  he  had  not 
protected  from  fire  by  having  a  fire-break  around  his  trees. 

The  absence  of  a  fire-break  in  a  locality  liable  to  be  swept  by  prairie 
fires  is  not  of  itself  evidence  of  want  of  good  faith,  though  it  may  be 
evidence  of  a  want  of  that  precaution  which  should  characterize  a  pru- 
dent and  careful  man. 

It  appears  in  this  case,  however,  from  the  testimony  of  witnesses  for 
<K)ntestant,  as  well  as  of  those  for  claimant,  that  the  fire  referred  to  was 
a  very  violent  and  an  unusually  destructive  one,  by  reason  of  the  high 
wind  prevailing  at  the  time;  that  because  of  this  fact  an  ordinary  fire- 
break would  have  been  no  protection ;  that  in  some  cases  said  fire  leaped 
over  breaks  one  hundred  feet  wide. 

It  is  shown  that  there  was  cultivation  of  the  trees  each  year,  but  as 
to  the  character  of  that  cultivation  the  testimony  is  conflicting.  It  is 
admitted  by  claimant  that  the  ground  planted  to  trees  was  in  places 
weedy,  but  it  is  stated  that  in  such  places  it  was  not  deemed  advisable 
to  destroy  all  the  weeds,  for  the  reason  that  if  this  were  done,  the  soil 
being  loose  and  sandy,  the  high  winds  would  blow  it  away  from  the  trees 
thus  killing  them. 

If  claimant  w^as  in  good  faith  attempting  to  comply  with  the  law  un- 
der which  his  entry  was  made,  I  do  not  think  that  said  entry  should  be 
canceled  simply  because  a  devastating  fire  had  swept  over  the  land  and 
destroyed  the  major  portion  of  his  trees,  it  appearing  that  no  ordinary 
precaution  could  have  prevented  such  destruction. 

Upon  a  careful  examination  of  the  whole  record,  I  am  unable  to  find 
that  the  evidence  shows  that  there  was  on  the  part  of  claimant  any 
such  laches  or  omission  to  comply  with  the  requirements  of  the  law  as 
to  justify  the  conclusion  that  he  had  acted  in  bad  faith,  or  that  his  entry 
should  be  canceled. 

The  decision  appealed  from  is  accordingly  reversed. 
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RAILROAD  GRANT— PRE-EMPTION  FILING— PKACTICE. 

Malone  V.  Union  Pacific  Ry.  Co. 

The  existence  of  sk  prima  facie  valid  pre-emption  filing  at  the  date  when  the  right  of 
the  road  attached,  excepts  the  land  covered  thereby  from  the  operation  of  the 
grant. 

The  Commissioner  of  the  General  Land  Office  has  anthority  to  review  a  decision  of 
his  office  sua  aponte,  and  without  notice  to  the  parties,  where  such  action  is  re- 
quired to  put  the  office  in  accord  with  lis  own  records. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  9,  188S. 

I  have  considered  the  case  of  Win.  H.  Malone  i\  The  Union  Pacific 
Railway  Company,  involving  the  N.  J  of  the  NB.  J  and  N.  J  of  thelNTW. 
J,  Sec.  7,  T.  4  S.,  R.  G7  W.,  Denver,  Colorado,  on  appeal  by  Malone  from 
the  decision  of  your  office,  dated  March  26,  1884,  rejecting  his  home- 
stead application  for  said  land. 

The  tracts  in  question  are  within  the  primary  limits  of  the  grant  to 
the  above-named  company,  Kansas  Division  (formerly  Eastern  Divis- 
ion), by  the  acts  of  Congress  approved  July  1,  18G2  (12  Stat.,  489),  July 
2, 1864  (13  id  ,  356),  and  July  3, 1866  (14  id.,  79).  The  withdrawal  from 
sale  for  the  benefit  of  this  road  became  effective  in  this  district  Decem- 
ber 25,  18G6  ;  and  the  road  was  definitely  located  May  26,  1870. 

The  record  shows  that  one  Ward  Denuison  filed  preemption  declar- 
atory statement  No.  2636  for  the  S.  i  of  SE.  J  Sec.  6,  and  N.  i  of  NE.  J 
Sec.  7,  T.  4  S.,  R.  67  W.,  September  21,  alleging  settlement  September 
20,  1866;  that  Thos.  B.  Morton  filed  preemption  declaratory  state- 
ment No.  3206  for  the  same  land  March  14,  1867,  alleging  settlement 
December  20,  1866 ;  and  that  Edgar  A.  Farr  filed  pre-emption  declara- 
tory statement  No.  2547  for  the  S  ^  of  lots  1  and  2  of  S  W.  J  Sec.  6,  and 
N.  i  of  lots  1  and  2  of  NVV.  J  Sec.  7,  same  T.  and  R.,  Sept.  1,  18b6,  alleg- 
ing settlement  the  same  day.  These  filings  were  all  canceled  as  the  re- 
sult of  contt'Sts  instituted  against  them  by  the  railway  company  in  1872^ 
that  of  Dennison  being  canceled  May  9, 1874,  that  of  Farr  February  16, 
and  that  of  Morton  February  17,  same  year,  and  the  land  here  in  con- 
troversy was  then  awarded  to  tbe  company.  The  notice  to  said  pre- 
emptors  of  the  pendency  of  said  contest  |)roceedings  was  by  publication  ; 
none  of  them  appeared,  and  the  evidence  adduced  was  ex parte^  being 
on  behalf  of  said  com])any  only. 

This  land  was  listed  by  the  company  April  28,  1883;  and  on  the  Slst 
of  August  following  Malone  made  his  homestead  application,  which  was 
**  rejected,  for  the  reason  tliis  tract  is  claimed  hy  the  Union  Pacific  Rail- 
way Company."  From  this  rejection  he  appealed  to  your  office,  on  the 
ground  that  said  tracts  being  covered  by  filings  prima  facie  valid  at 
the  date  of  the  withdrawal,  and  aLso  at  the  date  the  grant  to  the  com- 
pany took  effect,  were  thereby  excepted  from  its  grant. 

Upon  consideration  of  this  appeal,  your  office  on  the  16th  of  Novem- 
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ber,  188J,  overlooking^  the  fjict  that  the  above  ineutioiif^d  claims  of 
Morton  and  Farr  had  been  rejected  by  it,  their  said  liliugs  canceled  and 
the  land  in  question  awarded  to  the  company  in  1874,  stated  that  said 
filings  still  remained  of  record  and  ordered  ahearinnj  to  determine  their 
validity  at  the  date  of  the  withdrawal  and  also  at  definite  location  of 
the  road. 

Your  predecessor's  attention  having  been  called  to  these  errors  of 
record  by  letter  from  the  attorneys  for  the  road,  he,  thereupon,  on  the 
26th  of  April,  1884,  reconsidered  and  revoked  the  said  decision  of  No- 
vember 16, 1883,  ordering  a  hearing  in  the  premises,  and  approved  the 
action  of  the  local  office  in  rejecting  Malone's  said  homestead  applica- 
tion. 

From  this  last  decision,  Malone  appealed  to  this  Department,  alleg- 
ing two  grounds  of  error,  to- wit :  "  Firsts  Because  after  ordering  a  hear- 
ing in  the  case,  he  (the  Commissioner)  reconsidered  his  action  and  re- 
scinded said  order,  without  notice  to  the  claimant  or  his  attorney. 
Secondy  In  refusing  to  allow  Malone's  application  to*  enter  the  land." 

As  to  the  first  ground  of  error,  it  is  true  that  under  the  rules  of  prac- 
tice a  motion  for  review  or  reconsideration  of  a  decision  of  your  office, 
or  of  this  Department,  should  not  be  entertained  until  after  due  notice 
to  the  opposing  party.  In  this  case,  however,  the  review  of  the  case 
by  your  office  on  March  26,  1884,  was  in  elfect  a  review  sua  sponfe^  and 
was  made  to  put  itself  in  accord  with  its  own  records.  Consequently,  as 
to  the  first  alleged  error  the  appeal  is  without  merit.  Parker  v.  Castle — 
on  review — (4  L.  I).,  84). 

As  to  the  second  ground  of  error,  it  is  insisted  on  behalf  of  the  ap- 
pellant that  at  the  time  the  grant  to  the  company  took  effect,  the  lands 
in  question  were  covered  b}'  prima  facie  valid  preemption  declaratory 
statements,  and  hence  were  excepted  from  the  grant  by  the  terms  of 
the  granting  act.  And  second,  that  the  proceedings  by  which  said  fil- 
ings were  declared  by  your  office  to  have  been  illegal  and  void,  were 
merely  6'.r  prtr^^,  and  therefore  no  bar  t'»  a  subsequent  thorough  and 
proper  investigation  where  the  facts  in  the  case  ma\'  be  fully  looked 
into. 

At  the  outlet  we  are  met  b^'  the  claim  of  the  compani'  that  "This 
case  is  res  adjudicata;  that  it  is  no  longer  a  question  open  to  discussion 
in  this  Department ;  that  it  has  been  finally  determined  and  must  be 
forever  at  rest  here."  And  second  if  the  case  is  still  within  the  juris- 
diction of  this  Department,  then  it  is  insisted  that  the  said  filings  cov- 
ering the  tracts  at  the  date  of  the  withdrawal  and  also  at  the  definite 
location  of  the  road,  were  illegal  in  their  inception  and  void ;  and  hence 
did  not  except  such  tracts  from  the  operation  of  the  company's  agent. 

The  claim  of  the  company  that  this  case  is  res  adjudicata  is  unten- 
able. Against  this  contention,  it  is  simply  necessary  to  cite  Stark- 
weather V.  Atchison,  Topeka  and  Santa  Fe  R.  R.  Co.  (6  C.  L.  O.,  19) ; 
White  V.  Hastings  and  Dakota  Ry.  Co.  (id.  54) ;  Griffin  i\  Central  Pa- 
cific R.  R.  Co.  (5  L.  D.,  12) ;  and  Chas.  W.  Filkins  (id.,  49). 
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Having  ascertained  that  the  case  is  not  res  adjudicata  tin*  next  and 
only  remaining  question  ro  be  con.si(iered  is:  Were  the  said  pre  eniption 
filinjsrs  of  record  at  the  date  of  the  withdrawal  and  also  at  the  detinite 
location  of  the  road,  such  pre-emption  claims  as  served  to  except  the 
tracts  covered  thereby  from  the  operation  of  the  grant  to  the  railway 
conix>auy  within  the  meaning  of  the  third  section  of  the  said  act  of 
July  1,  1862,  as  amended  by  the  fourth  section  of  the  said  act  of  July 
2,  1864,  making  the  grant. 

Though  the  precise  question  in  its  present  shape  may  not  have  been 
previously  decided,  I  am  of  the  opinion  that  the  general  principles  gov- 
erning all  cases  of  this  character  are  pretty  well  settled. 

8aid  third  section  as  amended  by  said  fourth  section  provides : 

That  there  be,  and  hereby  is^  granted  to  the  said  company,  for  the  purpose  of 

aiding  in  the  constraction  of  said  railroad  and  telegraph  line, every 

alternate  section  of  public  laud,  designated  by  odd  numbers,  to  the  amount  of  ten 
alternate  sections  per  mile,  on  each  side  of  said  road,  not  sold,  reserved,  or  otherwise 
disposed  of  by  the  United  States  and  to  which  a  pre-emption  or  homestead  claim  may 
not  have  attached,  at  the  time  the  line  of  said  road  is  d^ti.iibely  dxod    •     «     «      . 

Expressed  in  other  language  the  precise  question  here  to  be  deter- 
mined is  whether  within  the  meaning  of  this  section  of  the  statute  just 
quoted  sl  pre-e^nption  claim  had  attached  to  the  lands  in  dispute  at  the 
time  the  line  of  the  road  was  definitely  fixed.  An  intelligent  solution 
of  this  question  necessarily  involves  a  consideration  of  the  pre-emption 
law,  the  use  and  purpose  and  the  force  and  effect  of  the  declaratory 
statement  thereunder. 

The  original  pre-emption  law  of  September  4,  1841,  allowed  pre  emp- 
tions  of  surveyed  lands,  both  offered  and  unoflPered.  In  the  case  of 
unoftered  lands  no  declaratory  statement  was  required.  In  the  case  of 
offered  lan<ls  the  claimant  was  required  within  thirty  days  after  his 
settlement  to  tile  his  declaratory  statement  and  within  twelve  months 
to  make  i)roof  and  payment  for  the  land  claimed  by  him.  This  declara- 
U)Ty  statement  was  filed  with  the  rcijister  and  receiver,  and  operated 
to  prevent  any  other  sale  of  the  land  embraced  within  it  than  to  the 
settler  during  the  time  allowed  by  law  for  him  to  make  proof  of  his 
right  of  i)re  emption  and  payment,  unless  it  should  be  sooner  proved 
and  adjudged  that  he  was  not  entitled  to,  or  by  failure  to  niriintain 
compliance  wilh  the  law  had  meantime  lost,  his  preemption  right.  Its 
effect  was  so  far  to  reserve  the  land  from  sale  to  others,  a  presumption 
of  his  preference  right  being  raised  by  his  filing,  of  such  force  that 
proof  must  be  ma<le  sufiicient  to  overthrow  it  belore  any  other  sale  is 
permissible.  Johnson  r.  Towsley  (13  Wall.,  72).  The  pre-emption  act 
of  1843  introduced  a  new  feature  into  the  i)re-emplion  law,  and  recjuired 
the  settler  on  unoftered  lands  to  file  his  declaratory  statement  within 
three  months  after  his  settlement,  and  to  make  proof  and  payment  for 
the  land  embraced  in  his  claim  at  an}'  time  before  the  commencement  of 
the  public  Hale  which  shall  embrace  the  land  claimed  (1  Lester  374),  (2 
Id.,  241).     This  was  the  condition  of  the  pre-emption  law,  so  far  as  is 
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necessary  to  the  deterininatioii  of  this  case,  at  the  time  the  filings  in 
question  were  ina<ie. 

On  the  14th  of  July,  1870,  Congress  passed  an  act  (16  Stat.,  279),  re- 
quiring pre-emption  claimants  to  lands  in  Colorado  to  make  proof  and 
payment  fpr  the  land  claimed  by  them  within  eighteen  months  after  the 
date  prescribed  for  filing  their  declaratory  notice  shall  have  expired : 
<<  Provided,  That  where  said  date  shall  have  elapsed  before  the  passage 
of  this  act,  said  pre-emptors  shall  have  one  year  after  the  passage  hereof 
in  which  to  make  such  proof  and  payment.'*  The  filings  in  question  it 
will  be  observed,  came  within  the  proviso.  Afterwards  by  the  joint 
resolution  of  March  3, 1871  (id.,  601),  the  time  within  which  such  set- 
tlers were  required  to  prove  up  their  claims  was  extended  another  year 
in  addition  to  the  time  heretofore  specified,  so  that  the  filings  in  this 
case  did  not  expire  by  limitation  until  July  14,  1872,  more  than  two 
years  after  the  definite  location  of  the  defendant's  road,  and  no  attack 
had  then  been  made  upon  any  one  of  them  by  the  defendant  herein  or 
by  any  one  else. 

As  already  stated  the  declaratory  statement  in  the  case  of  offered 
lands  had  the  efi'ect  of  reserving  the  land  described  in  it  from  market 
for  the  time  in  which  the  party  had  the  right  to  purchase.  If  such  de- 
claratory statement  has  the  force  and  effect  of  a  reservation  or  quasi 
withdrawal,  it  seems  to  me,  on  principle,  that  a  declaratory  statement 
for  unoffered  land  (which  is  upon  exactly  the  same  footing)  should  have 
a  similar  effect.  To  be  sure,  the  declaratory  statement  for  unoffered 
lands  would  not  operate  to  reserve  the  land  embraced  in  it  from  sale, 
unquaiifiedly,  but  does  operate  to  reserve  the  land  from  other  disposi- 
tion, at  least  to  the  extent  of  subjecting  all  subsequent  claims  to  it. 

That  a  filing  is  considered  at  least  as  tlie  record  assertion  of  a  pre- 
emption claim,  is  evidenced  by  the  fact  that  the  rule  is  to  allow  only 
one  to  any  one  individual.  That  is  to  say,  if  an  individual  files  a  pre- 
emption declaratory  statement  for  a  tract  of  land  subject  at  the  time 
to  pre-emption,  he  can  not  thereafter  abandon  such  filing,  and  pre-empt 
another  tract  of  land.  Again,  that  the  filings  here  under  consideration 
were  considered  as  pre-emprion  ••claims''  is  evidenced  by  the  fact  tbat 
the  defendant  herein  instituted  three  separate  suits  to  have  them  can- 
celed. If  they  were  of  no  force  and  effect,  why  take  the  trouble  to  can- 
cel them  out  of  existence  ? 

Passing  from  principle  to  authority  I  find  that  in  the  case  of  St.  PhuI 
and  Pacific  R.  K.  Co.  r.  Larson  (3  L.  D.,  305),  this  Department  held  that 
&,  prima  facie  valid  pre-emption  filing  existing  at  the  date  of  a  with- 
drawal of  lands  for  indemnity  purposes  is  such  a  claim  as  will  except 
the  land  embraced  in  it  I'rora  such  withdrawal. 

From  what  has  already  been  said,  E  am  of  opinion,  that,  in  the  lan- 
guage of  the  statute  itself,  2^  pre-emption  claim  had  attached  to  the  land 
in  question  and  was  in  existence  when  the  defendant's  road  was  defi- 
nitely located.    True,  such  claim  did  not,  like  a  homestead  entry,  oper- 
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ate  as  ^  segregation  of  the  laud  from  the  public  domain.  But  that  is 
immaterial.  For  ih  the  case  of  Emmersou  v.  Central  Pacific  E.  E.  Go. 
(3  L.  D.,  117  and  271)  it  was  held  that  a  mere  settlement  on  land  in  rail- 
road limits  at  the  date  of  the  definite  location  of  the  road  was  sufficient 
to  except  such  land  from  the  grant ;  and  a  settlement  can  not  in  any  sense 
of  the  term  be  held  to  operate  as  a  segregation  of  the  land  from  the 
public  domain.  It  nevertheless  was  a  claim,  authorized  by  the  law, 
and  asserted  in  the  manner  required  by^  the  law ;  or  such,  at  least,  is 
the  theory  of  that  decision. 

But  it  is  contended  on  behalf  of  the  defendant  that  the  pre-emption 
claims  referred  to  in  the  act  are  "  lawful "  claims.  This  contention  is  so 
thoroughly'  answered,  and  shown  to  be  untenable,  by  the  decision  of 
the  supreme  court  in  the  case  of  Newhail  v.  Sanger  (92  U.  S.,  761),  that 
nothing  further  need  be  said  by  me  with  reference  to  it.  Burlington 
and  Missouri  E.  E.  Co.  r.  Abink  (14  Neb.,  95). 

But  it  is  said  that  there  is  no  evidence  that  these  parties,  Dennison, 
Morton  and  Farr,  or  any  one  of  them,  ever  settled  or  established  a  resi- 
dence upon  the  land  embraced  in  their  respective  filings.  To  this  it 
may  be  answered  that  it  need  not  be  shown.  Such  settlement  is  claimed 
thereby,  and  the  claim  is  of  a  right  of  pre-emption  because  of  it.  It  is 
a  universal  principle  of  law,  that  men  are  presumed  to  act  in  accordance 
Avith  the  law.  And  when  a  pre-emption  declaratory  statement  is  filed 
in  the  local  land  office,  the  presumption,  or  the  claim,  is  always  that 
the  party  in  whose  name  it  is  filed  has  already  made  settlement  on  the 
land.  True,  it  very  often  happens  that  such  filings  do  not  ripen  into 
perfect  titles,  because  of  the  failure  of  the  pre-emptor  to  perform  the 
conditions  required  of  him  under  law.  But  as  was  said  in  the  '^  Dun- 
meyer  case"  (113  U.  S.,  629),  '*  With  the  performance  of  these  conditions 
the  company  had  nothing  to  do."  And  the  reason  therefor  is  given  by 
the  court  earlier  in  the  same  decision,  as  follows : 

« 

It  is  not  conceivable  that  Congress  intended  to  place  these  parties  as  contestants 
for  the  land,  -with  the  right  in  each  to  require  proof  from  the  other  of  complete  per- 
formance of  its  obligation.  Least  of  all  it  is  to  be  supposed  that  it  was  intended  to 
raise  np,  in  antagonism  to  all  the  actual  settlers  on  the  soil,  whom  it  had  invited  to 
its  occupation,  this  great  corporation,  with  an  interest  to  defeat  their  claims,  and 
to  come  between  them  and  the  government  as  to  the  performance  of  their  obliga- 
tions. 

That  the  settled  policy  of  the  law  is  that  a  railroad  company  is  pre- 
cluded from  inquiring  into  the  validity  of  all  claims  to  lands  within 
its  granted  limits  at  the  date  of  the  definite  location  of  its  road  is 
evidenced  from  the  fact  that  in  the  case  of  Newhall  v.  Sanger  {8upra) 
the  court  went  to  the  extent  of  holding  that  lands  claimed  under  an 
alleged  Mexican  grant,  which  was  sub  jiulice  at  the  time  the  railroad 
grant  took  effect,  did  not  pass  to  the  company,  althoagh  it  afterwards 
appeared  that  the  alleged  Mexican  grant  was  forged  and  fraudulent. 
To  the  same  effect  see  also  Southern  Pacific  E.  E,  Co.  (Branch  line) 
V.  Colorado  (3Tj.  D.,  88);  and  the  same  company  Bryant  (id.,  501),  where 
6263— VOL  7 2 
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tbis  Department  lieUl  that  a  voidable  State  selection,  existing  at  the 
time  when  the  grant  to  the  road  took  effect,  excepted  the  laud  covered 
thereby  from  the  operation  of  the  grant. 

When  it  is  considered  that  all  grants  of  this  character  are  construed 
strictly  against  the  grantee,  that  when  doubts  arise  respecting  the  ex- 
tent of  such  grants,  the  government  is  to  receive  the  benefit  of  tbein, 
and  when  it  is  considered  further  that  in  the  administration  of  the 
law  a  prima  facie  valid  homestead  entry,  a  voidable  State  selection  of 
indemnity  school  lands,  a  mere  claim  of  settlement  without  any  filing 
at  all,  and  even  a  forged  and  fraudulent  Mexican  grant,  one  and  all 
have  been  considered  sufficient  to  except  land  embraiced  therein  from 
grants  such  as  the  one  under  consideration,  I  have  no  hesitancy  in 
holding  that  the  lands  in  question  were  also  excepted  from  the  grant 
to  the  defendant  herein. 

The  case  of  Freeman  v.  Texas  Pacific  R.  R.  Co.  (2  L.  D.,  550),  and 
all  other  cases  so  far  as  they  conflict  with  the  views  hereinbefore  ex- 
pressed are  overruled. 

The  decision  appealed  from  is  reversed. 


FINAL  HOMESTEAD  PROOF-I>EATH  OF  ENTRYMAN. 

William  H.  Bowman. 

A  homestead  entry,  wherein  final  proof  was  raade  at  the  local  office  by  the  adminis- 
trator of  the  deceased  entryman's  estate,  and  final  affidavit  executed  outside  of 
the  land  district  by  the  heir  of  said  entryman,  may  be  submitted  to  the  Board  of 
Equitable  Adjudication  ;  it  appeftring  that  said  heir  was  prevented  by  old  age, 
bodily  infirmity,  and  distance  of  residence,  from  making  said  proof  within  the 
land  district. 

Secretary  Vilas  to  Commissioner  Stockslager,  July  9,  1888. 

In  the  case  of  William  H.  Bowman,  administrator  of  the  estate  of 
Kinsey  T.  Plummer,  deceased,  appealed  from  the  decisions  of  your  office^ 
dated  May  14, 1880,  and  December  1, 1886,  the  record  discloses  the  fol- 
lowing facts. 

On  March  28, 1881,  said  Plammer  made  homestead  entry  for  the  K. 
i  of  NB.  i  Sec.  24,  and  S.  J  of  SB.  J  of  Sec.  13,  T.  6  N.,  R.  5  B.,  B.  H. 
M.,  Dakota  Territory.  His  military  service  of  over  four  years  in  the 
late  civil  war  entitled  him  to  a  deduction  of  four  years  from  the  usual 
time  required  to  perfect  title  under  the  homestead  laws.  He  was  a  sin- 
gle man,  and  on  or  about  February  7, 1885,  departed  this  life  intestate. 
On  March  2,  following,  said  Bowman  was  appointed  administrator  of 
his  estate  by  the  probate  court  of  Lawrence  County,  Dakota,  and  as 
such  administrator,  after  giving  due  notice  of  his  intention  so  to  do, 
tendered  final  homestead  proof  on  behalf  of  the  heirs  of  said  decedent  on 
May  15, 1885.  This  proof  shows  that  decedent  had  on  the  land  a  house 
fourteen  by  sixteen  feet,  out  buildings  and  stable,  twenty:five  acres 
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fenced  and  brokeu,  and  that  be  had  cultivated  twentj"  acres  for  four 
seasons ;  that  the  total  value  of  his  improvements  was  $350.00  and  that 
he  had  continuously  resided  on  said  land  from  April  1881,  up  to  the 
time  of  his  death,  February  7,  1885. 

In  addition  to  making  proof  Bowman  made  the  final  affidavit  re- 
quired of  homestead  claimants  and  obtained  the  register's  final  certifi- 
cate of  entry  "in  behalf  of  the  heirs  of  Kiusey  T.  Plummer,  deceased." 

The  proof  was  rejected  by  your  letter  "  C  "  of  May  14,  1886,  on  the 
grounds  that  it  could  not  be  made  by  tbe  entryman's  administrator,  and 
that  the  final  affidavit  must  be  made  bv'  an  heir  of  the  deceased,  who  is 
a  citizen  of  the  United  States. 

On  October  13, 1886,  before  the  clerk  of  the  district  court  of  Linn 
County,  Iowa,  Abram  Plummer  made  affidavit  that  he  is  the  father  of 
Kinsey  T.  Plummer,  deceased ;  that  he  is  a  citizen  of  the  United  States 
and  a  resident  of  said  Linn  County,  and  was  eighty-six  years  of  age  on 
November  3,  1885,  <and  that  on  account  of  his  age  and  infirmity  he  can- 
not go  to  the  Dead  wood  land  office  to  make  the  required  affidavit;  and 
he  asks  to  be  allowed  to  make  it  before  the  clerk  of  the  court  of  Linn 
County,  Iowa.  This  affidavit  is  corroborated  by  his  son,  Talbert  Plum- 
mer, and  is^  accompanied  by  a  final  homestead  affidavit  made  before 
the  aforesaid  clerk  in  which  said  Abram  Plummer  swears  that  he  is  the 
sole  heir  of  Kinsey  T.  Plummer,  deceased. 

By  your  letter  "  C"  of  December  1, 1886,  you  held  the  final  certificate 
issued  to  Bowman  for  cancellation,  but  allowed  the  original  entry  to 
stand  subject  to  future  compliance  with  law,  and  say  ^<  age  and  debility 
do  not  exempt  an  heir  from  compliance  with  the  law  in  the  matter  of 
making  final  proof  within  the  limits  of  the  prescribed  district." 

There  is  no  express  provision  of  the  statute  which  confers  on  the  Com- 
missioner of  the  General  Land  Office  the  authority  to  accept  the  proof 
made  in  this  case,  but  to  insist,  under  the  facts  shown  herein,  that  final 
proof  and  affidavit  must  be  made  by  the  heir  *<  within  the  limits  of  the 
prescribed  district,"  and  that  distance  of  residence,  old  age,  and  bodily 
infirmity,  afford  no  excuse  for  relaxing  the  rule  generally  enforced  in 
such  cases,  would  deprive  an  aged  parent  of  property  fully  earned  by 
his  son  and  to  which  the  father  succeeds  under  the  Dakota  Code  (page 
909),  as  the  only  heir.  The  statutes  have  undertak^^n  to  provide  for 
exceptional  cases  where  for  sufficient  reasons  the  affidavit  can  not  be 
made  before  the  register.  Section  2294  li.  S.  was  designed  for  cases 
similar  to  this,  and  although  it  be  not  literally  within  the  terms  of  that 
section  the  case  is  within  its  spirit,  and  one  entitled  to  equitable 
consideration  and  relief. 

Entertaining  these  opinions,  I  herewith  return  tbe  papers  in  the  case 
for  the  purpose  of  having  it  submitted  to  the  Board  of  Equitable  Ad- 
judication, and  in  view  of  the  delay  already  suffered,  it  should  be  so 
disposed  of  as  soon  as  practicable. 

The  decision  of  your  office  is  modified  accordingly. 
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PRACTICE— APPEAL— RULE  48. 

DovENSPBCK  V.  Dell. 

Under  rule  48  of  practice,  failure  to  appeal  from  the  decision  of  the  local  office  reu- 
ders  Bach  decision  (suhject  to  certain  exceptions)  iir  al  as  to  the  facts  so  far  as  the 
parties  to  the  case  are  concerned,  hut  the  General  Land  Ot!ice  is  not  thereby  de- 
prived of  jurisdiction  to  pass  on  the  evidence  where  the  interests  of  tlie  goveru- 
nieot  require  such  action. 

Secretary  Vilas  to  Commissioner  Stoclcslager,  July  9,  1888. 

I  have  considered  the  case  of  Nelson  J.  Dovenspeck  v.  Alfred  B.  Dell, 
on  appeal  by  the  latter  from  the  decision  of  your  office  of  December  24, 
1886,  holding  for  cancellation  his  mineral  application,  No.  723,  for  the 
SE.  J  of  Sec.  24,  T.  3  N.,  R.  8  W.,  Helena  district,  Montana. 

The  contestant,  Dovenspeck,  it  appears,  failed  to  appeal  from  the  de- 
cision of  the  local  officers,  and  the  appellant  as8igns,  among  other  alleged 
grounds  for  reversal,  that  your  office  erred  "  in  reversing  the  register 
and  receiver  when  no  appeal  had  been  taken  from  their  decision.''  This 
specification  of  error  is  based  upon  the  48th  Bale  of  Practice,  which  pro- 
vides, that^'In  case  of  a  failure  to  appeal  from  the  decision  of  the  local 
officers,  their  decision"  (with  certain  named  exceptions)  "will  be  consid- 
ered final  as  to  the  facts  of  the  case."  This  Department  holds  that  this 
£ule  '^  was  only  intended  to  apply  to  parties  with  reference  to  their 
rights  between  themselves,"  and  while  the  failure  of  Dovenspeck  to  ap- 
peal may  be  treated  as  a  forfeiture  of  whatever  right  he  might  have 
acquired  by  pursuing  his  contest  to  a  successful  issue,  yet,  as  between 
Dell  and  the  government,  your  office  committed  no  error  in  exercising 
the  jurisdiction  to  cancel  the  application  of  Dell,  if  the  evidence,  in  the 
judgment  of  3'our  office,  showed  the  land  was  of  such  a  character  as  not 
to  be  subject  to  entry  under  the  mineral  law.  (See  Morrison  v.  McKis- 
sick  (6  L.  D.,  245 ;  Caledonia  Mining  Co.,  v.  Rowen  (2  L.  D.,  714). 

After  careful  examination  of  the  entire  record,  I  concur  in  the  finding 
of  your  office  upon  the  facts  as  to  the  character  of  the  land,  and  the  de- 
cision of  your  office  is  accordingly  affirmed.  The  application  of  Dell 
will  be  canceled  and  the  land  held  subject  to  the  proper  entry  by  the 
first  legal  applicant. 

PRE-KMPTIOX  FIXAL  PROOF;  APPROXIMATION  ENTRY. 

J.  B.  Burns. 

Where  the  evideuce  of  the  witnesses  was  uot  taken  before  the  officer  designated  it 

may  be  accepted,  after  republication,  in  the  absence  of  objection  to  the  entry. 
A  pre-eniptor  may  enter  a  quarter  section,  platted  as  such,  rt^gardless  of  what  may  be 

the  actual  area  thereof. 
An  entry  however  which  embraces  tracts  lying  in  different  quarter  sections  is  limited 

in  the  acreage  thereof,  and  must  bo  required  to  approximate,  as  nearly  as  may  be,. 

one  hundred  and  sixty  acres. 
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An  entry  for  more  than  one  handred  and  sixty  acres  cannot  be  referred  to  the  Board 
of  Eqaitable  Adjadication  for  confirmation  under  rule  7,  nnless  the  quantity  of 
land  entered  is  as  near  as  one  hundred  and  sixty  acres  as  existing  sub-divisions 
will  allow. 

Secretary  Vilas  to  Cammi^sioner  Stoclslagerj  July  9,  1888. 

I  have  considered  the  appeal  of  James  B.  Burns  from  yonr  decision, 
dated  December  17, 1885,  suspending,  on  account  of  insufQcient  proof, 
his  cash  entry,  No.  7754,  for  the  E.  J  NW.  J,  B.  i  SW.  J,  being  lots  1, 2, 
3  and  4,  Sec.  18,  T.  120  K.,  R.  66  W.,  Huron,  Dakota,  and  requiring  new 
publication  and  proof;  also  requiring  claimant  to  relinquish  one  legal 
snb-division  of  said  tract. 

It  appears  that  Burns  made  pre-emption  filing  for  the  land  described 
September  26, 1883,  the  plat  of  survey  having  been  filed  in  the  local 
office  August  19, 1882.  December  17, 1883,  he  gave  the  usual  published 
notice  of  his  intention  to  make  final  proof  before  the  register  and  re- 
ceiver on  February  26, 1884,  and  that  his  witnesses  to  prove  his  compli- 
ance with  the  law  would  appear  on  February  25,  1884,  at  Northville, 
before  a  notary  public  named  in  the  notice.  His  own  testimony  was 
taken  in  exact  accordance  with  the  published  notice,  but  that  of  his 
witnesses,  while  t^akeu  on  the  date  named,  was  taken  before  a  notary 
different  from  the  one  named  in  the  published  notice.  On  the  proof 
thus  taken  the  register  and  receiver  allowed  the  entry,  accepted 
claimant's  money  in  payment  for  the  land  and  issued  final  certificate. 

Yonr  office  suspended  said  cash  entry  and  required  new  publication 
and  new  proof  because  a  portion  of  the  proof  made  to  wit,  the  testi- 
mony of  the  entryman's  witnesses,  had  not  been  taken  before  the  officer 
designated  in  the  notice;  and  you  also  required  claimant  to  relinquish 
one  legal  subdivision  in  order  to  make  his  claim  more  nearly  approxi- 
mate one  hundred  and  sixty  acres. 

It  appears  that  his  entry  as  made  embraces  189.68  acres.  In  thus 
reducing  the  area  you  allow  the  entry  men  to  hold  that  part  of  the  land  on 
which  his  residence*  and  improvements  are,  provided  to  do  so  does  not 
break  the  contiguity  of  the  subdivisions.  Claimant  appeals  and  urges 
that  yonr  decision  was  error  on  both  the  points  above  indicated. 

On  the  day  that  the  testimony  of  his  witnesses  was  taken,  to-wit, 
February  25,  1884,  claimant  made  affidavit  that  the  reason  said  testi- 
mony was  not  taken  before  the  notary  named  in  the  notice  of  proof  was 
that  said  notarv  was  absent  from  the  town  in  which  his  office  was.  In 
an  affidavit  filed  with  his  appeal  he  reiterates  the  above  statement  more 
in  detail.  He  also  files  the  affidavit  of  the  notary  before  whom  his  wit- 
nesses testified,  who  states,  that  the  notary  advertised  to  take  the  testi- 
mony was  absent  from  Northville  on  the  day  on  which  said  testimony 
was  advertised  to  betaken;  that  therefore  affiant  (whose  office  is  in  the 
same  town)  took  the  testimony  and  that  no  one  appeared  to  object.  In 
addition  appellant  files  the  affidavit  of  the  notary  advertised  to  take  the 
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testimouy  stating  tbat  be,  the  said  notary,  was  Decessarily  absent  from 
Northville  on  the  day  named  in  the  notice. 

Referringtoyourrequirementthatherelinquishoneofthesubdiviaions 
embraced  in  his  claim,  appellant  states  in  his  affidavit  filed  with  his  ap- 
peal, that  he  has  improvements  on  each  and  every  sub-division  in  bis 
claim ;  that  under  the  rule  as  to  contiguity  he  can  only  relinquish  lot  4, 
which  is  at  the  south  end  of  the  claim,  his  house  being  on  lot  1,  at  the 
north  end  of  said  claim  ;  that  to  relinquish  said  lot  4  he  would  lose  five 
acres  of  breaking  and  bis  claim  would  be  reduced  to  about  141  acres, 
and  that  he  would  be  cut  off  from  communication  with  the  road  which 
runs  along  the  south  line  of  his  claim  as  now  of  record. 

The  claim  as  now  of  record  gives  him  an  excess  of  29.68  acres  over  one 
hundred  and  sixty  acres,  while  to  relinquish  Lot  4  would  leave  him  with 
about  19  acres  less  than  one  hundred  and  sixty  acres. 

The  proof  as  to  settlement  and  improvement  shows  compliance  with 
the  pre-emption  law,  and  I  find  nothing  going  to  show  tbat  claimant  has 
not  acted  in  good  faith. 

I  do  not  think  the  case  is  one  which,  on  the  record  as  it  now  stands, 
calls  for  new  proof.  Following  the  decision  of  the  Department  in  the 
fcase  of  Richard  Nolte  (6  L.  D.,  622),  claimant  will,  however,  be  required 
to  give  new  notice,  after  which,  if  no  one  appears  to  object  to  the  entry 
the  proof  already  in  the  case  may  be  accepted.  Your  decision  on  this 
point  is  modified  accordingly,  and  you  will  direct  an  alia^  notice  by  nevr 
publication,  for  the  purpose  indicated. 

This  leaves  for  consideration  the  question  raised  by  the  excess  of 
acreage. 

It  seems  that  the  four  lots  differ  but  little  in  area.  They  contain,  re- 
spectively, 46.35,  47.06,  47.78  and  48.49  acres,  in  the  order  of  their  num- 
bers. So  far  as  the  acreage  is  concerned,  therefore,  it  would  make  but 
little  difference  Avhetber  lot  one  or  lot  four  were  relinquished.  In  either 
case  the  area  of  the  claim  would  be  reduced  to  considerably  less  than 
one  hundred  and  sixty  acres.  To  relinquish  lot  four,  the  only  one  which 
he  can  relinquish  without  losing  his  buildings,  claimant  would  have  left 
141.19  acres,  or  18.81  acres  less  than  one  hundred  and  sixty,  whereas  if 
he  be  allowed  to  retain  the  entire  claim  as  entered  he  will  have  an  ex- 
cess of  29.68  acres.  In  other  words,  by  relinquishing  said  lot  four,  the 
entry  would  be  made  to  approximate  one  hundred  and  sixty  acres  more 
nearly  by  10.87  acres.  To  do  this  will  take  from  him  48.49  acres,  which 
he  has  entered  and  paid  for  in  apparent  good  faith,  and  upon  which  he 
has  five  acres  of  breaking ;  and  he  states  that  it  will  cut  him  off  from 
the  public  road  running  along  the  south  end  of  his  claim  as  now  of  rec- 
ord. This  will  doubtless  work  some  hardship  to  him,  but  the  Depart- 
ment can  not  go  outside  of  the  law  to  furnish  relief. 

Were  the  land  embraced  in  appellant's  claim  all  in  one  technical 
quarter  section,  there  would  be  no  question  about  bis  right  to  enter  it 
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as  a  whole^  notwitbstandiDg  the  excess  over  one  bandred  and  sixty 
acres,    William  C.  Elson  (6  L.  D.,  797). 

It  has  long  been  a  rule  of  the  Laud  Department,  "  Where  the  excess 
above  one  hundred  and  sixty  acres  is  less  than  the  deficiency  would  be 
should  a  subdivision  be  excluded  from  the  entry,  the  excess  may  be  in- 
cluded, and  the  contrary  when  the  excess  is  greater  than  the  deficiency." 
H.  P.  Sayles  (2  L.  D.,  88). 

The  Sayles  case,  however,  changed  the  former  practice  in  this,  that 
it  made  the  approximation  rule  apply  to  all  cases,  that  is,  to  those 
where  the  land  claimed  all  lay  within  a  technical  quarter  section,  as 
well  as  to  thos3  in  which  it  lay  in  two  or  more  quarter  sections.  So  far 
as  it  was  made  applicable  to  claims  lying  entirely  within  a  technical 
quarter  section,  the  Sayles  case  and  those  following  it  were  in  effect 
overruled  b3''  my  decision  in. the  Elson  case,  supra^  which  adopted  the 
doctrine  enunciated  by  this  Department  in  the  case  of  C.  G.  Shaw,  de- 
cided as  long  ago  as  July  11,  1871,  (I  C.  L.  L.,  309),  and  which  was  fol- 
lowed until  the  decision  in  the  Sayles  case,  September  8,  1883. 

The  rule  under  tbe  Elson  cavse  is,  that  a  settler  has  a  right  to  enter 
a  quarter  section  platted  as  such,  regardless  of  what  may  be  the  actual 
area  thereof.  This  rule  does  not  cover  the  case  under  consideration. 
The  land  embraced  in  this  claim  lies  in  two  quarter  sections  and  runs 
the  full  length  thereof,  north  and  south,  along  the  west  side.  " 

Moreover,  among  the  rules  adopted  for  the  guidance  of  the  Board  of 
Equitable  Adjudication,  I  find  that  rule  7  provides  for  a  reference  to  the 
Board  of  pre-emption  entries  of  legal  subdivision  of  a  fractional  section, 
which  contain  more  than  one  hundred  and  sixty  acres,  but  which  are  as 
near  that  quantity  as  the  existing  subdivisions  will  allow. 

This  case,  can  not  be  referred  for  equitable  adjudication  under  the 
rule  cited  for  the  reason  that  the  quantity  of  land  entered  is  not  as 
near  one  hundred  and  sixty  acres  as  existing  subdivisions  will  allow. 
It  will  be  10.87  acres  nearer  to  that  quantity  after  reduction  by  the 
cancellation  of  lot  four. 

I  must  therefore  conclude  that  this  Department  is  without  authority 
under  the  law  to  furnish  the  relief  asked  with  relation  to  acreage  and 
that  the  area  embraced  in  the  entr^^  must  be  so  reduced  as  to  bring  it 
within  the  provisions  of  the  law.  As  appellant's  house  is  in  lot  one,  the 
north  lot,  the  above  conclusion  will  necessitate  the  cancellation  of  lot 
four,  the  south  lot. 

Your  decision  as  to  this  branch  of  the  case  is  accordingly  affirmed. 

After  republication,  as  herein  indicated,  you  will,  if  no  one  appears  to 
object,  and  upon  relinquishment  by  claimant  of  said  lot  four,  approve 
for  patent  the  residue  of  the  entry. 
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TIMHKU  Cri^TURE  CONTEST— AGENT. 

Fletcher  r.  Gates. 

The  coDtestant  is  estopped  from  chargiog  noa-compliaDce  with  the  timber  caltaiv 
law,  where  he,  as  the  agent  of  the  entrymau,  had  andertakeu  to  fulHU  the  re- 
quirements of  said  law. 

Secretary  Vilas  io  Commissioner  Stocksla^er^  July  9,  1888. 

I  have  considered  the  case  of  Thomas  Fletcher  t?.  Alonzo  Gates  as 
presented  by  the  appeal  of  the  latter  from  the  decision  of  your  office, 
dated  October  18, 1886  ,holding  for  cancellation  his  timber  calture  en  tr^* 
No.  28,  of  the  K  J  S  W.  J,  SE.  J  SW.  J,  NW.  \  SE.  i,  Sec.  13,  T.  8  N.,  R. 
5  E.,  B.  H.  M.,  made  February  27,  1880,  at  the  Dead  wood  land  office  in 
the  Territory  of  Dakota. 

The  record  shows  that  said  Fletcher,  on  Juno  9, 1885,  filed  his  affi- 
davit oi  contest  against  said  entry,  alleging  that  said  Gates  has  wholly 
failed  to  comply  with  the  requirements  of  the  timber  culture  law  as  to 
the  planting  of  trees,  tree  seeds,  or  cuttings. 

A  hearing  was  duly  had  and  upon  the  evidence  submitted  by  both 
parties,  the  local  officers,  on  October  21,  1885,  found  that  this  was  the 
second  contest  againstsaid  entry,  the  first  having  been  decided  in  favor 
of  contestant  by  the  local  officers,  but  on  appeal  their  decision  was  re- 
versed by  your  office  for  misdescription  and  defective  notice.  The 
local  land  officers  also  found  that  the  testimony  showed  that  said  Gates 
through  his  agent,  the  contestant,  who  was  his  wife's  brother,  endeav- 
ored to  comply  with  the  timber  culture  law;  that  said  agent  failed  to 
plant  the  trees,  tree  seeds,  etc.,  as  required  by  law ;  that  five  years 
after  entry,  no  trees  were  growing  on  the  land  that  were  planted  by 
Gates  or  by  his  said  agent  Fletcher;  that  it  would  hardly  be  possible 
for  Gates  to  repair  this  laches  within  the  life  time  of  his  entry,  even  if 
allowed  to  do  so,  and  the  entry  should  not  be  contested  by  any  other 
party ;  that  the  government  can  not  undertake  to  remedy  the  neglect 
of  agents ;  that  the  testimony  tends  to  show  that  the  wife  of  Gates  and 
her  said  brother  were  in  collusion  to  obtain  a  forfeiture  of  said  entry, 
and  it  is  probable  that  Gates  had  notice  of  the  same  ;  that  as  it  appears 
from  the  testimony  of  Fletcher  (Ev.  p.  19)  thjit  no  trees  were  growing 
on  said  land  *'  except  what  is  growing  by  nature,"  and  the  field  notes 
show  that  said  section  has  thereon  "  a  few  cotton  wood  trees,"  said  land 
is  not  subject  to  timber  culture  entry.  The  local  officers,  therefore, 
held  that  said  entry  should  be  canceled  and  the  application  of  Fletcher 
to  enter  said  tract  should  be  rejected.  Un  appeal  your  office  affirmed 
the  decision  of  the  local  land  office  so  far  as  related  to  the  cancellation 
of  said  entry,  but  held  that  the  claim  that  the  contest  should  be  dis- 
missed because  the  neglect  to  comply  with  the  requirements  of  the  law 
was  caused  by  the  failure  of  Fletcher  to  perform  his  agreement  could 


DECISIONS   RELATING   TO   THE   PUBLIC    LAND8.  25 

not  be  allowed,  for  the  reason  that  said  agreement  was  positively  de- 
nied by  Fletcher,  and  also  because  it  was  the  duty  of  Gates  to  see  that 
the  law  was  complied  with. 

It  has  been  the  ruliug  of  this  Department  that  the  contestant  is  es' 
topped  from  charging  insufficient  cnltivation  where  he  had  control  of 
the  land  for  that  purpose.  Lucas  r.  Ellsworth  (4  L.  D.,  205).  So,  like- 
wise, in  the  case  of  Johnson  v.  Johnson  (ibid.,  158)  this  Department  held 
that  the  wrongful  act  of  an  entryman,  whereby  the  settlement  rights 
of  another  claimant  for  the  same  tract  were  not  protected  by  filing  or 
entry,  will  not  be  allowed  to  inure  to  the  benefit  of  such  entryman. 

The  weight  of  the  evidence  shows  that  Fletcher  agreed  to  plant  and 
cultivate  the  required  quantity  of  trees  on  said  land.  The  claimant 
wrote  to  one  of  the  witnessep.  Whitehead,  to  see  if  Fletcher  had  planted 
the  trees  as  he  had  promised,  and  if  he  had  not  done  so,  Whitehead  was 
requested  to  plant  the  required  number  of  trees.  When  Whitehead 
went  to  the  claim  to  see  if  the  necessary  planting  was  done,  Mrs.  Gates, 
in  the  presence  of  Fletcher,  as  he  thinks,  said  "  We  have  already  planted 
the  trees  according  to  Mr.  Gates'  orders  on  his  tree  claim.  Fletcher  is 
contradicted  by  the  claimant,  the  witnesses  Geo.  M.  Toplift*,  James 
Whitehead,  Henry  B.  Brown,  on  material  points,  and  the  evidence 
shows  Gates  had  no  intention  of  abandoning  his  said  claim. 

The  only  evidence  going  to  show  that  said  section  is  not  naturally 
devoid  of  timber,  is  the  evidence  of  the  contestant  that  there  are  no 
trees  growing  on  said  land  **  except  what  is  growing  by  nature,"  and 
the  field  notes  which  show  that  "  there  are  a  few  cotton  wood  trees  "  on 
said  section.  This  does  not  affirmatively  show  that  the  land  was  not 
subject  to  entry  at  the  date  thereof  under  the  rulings  of  the  Depart- 
ment then  in  force.    Allen  r.  Cooley  (5  L.  D.,  261). 

If  the  land  was  not  subject  to  entry,  or  if  the  claimant  has  not  in 
good  faith  complied  with  the  law,  then,  unquestionably  the  entry  is 
subject  to  contest,  or  the  Department  may  of  its  own  motion  cause  an 
investigation  to  be  made  looking  to  the  cancellation  of  the  entry. 
Cleveland  v.  Dunlevy  (4  L.  D.,  121) ;  McMahon  v.  Grey  (5  L.  D.,  58). 

It  follows  therefore,  that  since  the  bad  faith  of  Gates  is  not  shown, 
and  the  contestant  is  estopped  by  his  own  conduct  from  charging  fail- 
ure to  comply  with  the  requirements  of  said  act,  the  contest  must  be 
dismissed. 

The  decision  of  jour  office  is  modified  accordingly. 


PHAC'TIC'K— SECOND  CONTKST-APPI.K'ATrOX. 

KiSER  V.  Keech  et.  al. 

To  avoid  unnecessary  circuity  of  action  and  consequent  delay,  the  Department  will 
determine  rights  presented  by  the  record  on  appeal,  where  the  parties  in  interest 
are  present  in  court,  although  the  questions  thus  presented  have  not  been  passed 
npou  by  the  General  Land  Office. 
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A  second  contest  should  not  be  allowed  to  proceed  to  a  bearing  while  the  first  is 
pending.  The  proper  practice  in  such  cases  is  to  receive  the  second  contest,  and 
hold  the  same,  until  the  first  has  been  determined,  when  in  the  event  of  saccess 
in  the  first,  a  hearing  in  the  second  would  be  unnecessary. 

On  the  final  cancellation  of  the  entry  in  litigation  under  the  first  contest,  the  second 
cont-est  should  be  dismissed. 

An  application  to  enter,  filed  by  a  second  contestant  with  his  affidavit  of  contest, 
operates  to  reserve  the  land,  on  judgment  of  cancellation  under  the  prior  con- 
test, subject  only  to  the  rights  of  the  first  contestant. 

Secretary  Vilas  to  Commissioner  Stoclcslager,  Jxdy  11,  1888. 

I  have  considered  the  case  of  John  E.  Kiser  v.  Cyrus  F.  Keech  and 
Cyrus  X.  Purdy,  as  presented  on  appeal  by  Kiser  from  the  decision  of 
your  office,  dated  October  15,  188G,  dismissing  his  contest  against  the 
timber  culture  entry  of  Keech  for  the  NW.  J  of  Sec.  20,  T.  13  K,  R.  38 
W.,  North  Platte  land  district,  Nebraska,  because  of  the  prior  cancel- 
lation of  said  entry,  by  virtue  of  the  contest  of  one  Otto  S.  Gore  against 
the  same. 

Tlie  record  shows  that  the  contest  of  Gore  W8^8  initiated  on  Novem- 
ber 17, 1885,  and  hearing  had  at  the  local  office  on  February  11,  1886; 
that  default  was  made  by  Keech,  and,  as  the  result  of  such  contest,  his 
entry  was  canceled  by  your  office  on  July  10, 1886 ;  that  Kiser's  con- 
test was  initiated  on  March  13,  1886,  and  charges  of  contest  being  the 
same,  substantially,  as  in  the  case  of  Gore,  and  hearing  was  had  at  the 
local  office  on  May  11,  1886.  Keech  again  made  default,  and,  on  June 
22, 1886,  the  papers  in  the  latter  case  were  transmitted  to  your  office, 
with  the  result  aforesaid. 

Kiser  presented  with  his  affidavit  of  contest  an  application,  in  due 
form,  to  enter  the  tract  named,  under  the  timber  culture  law.  Gore 
has  made  no  application  to  enter  the  land,  and  it  is  shown  by  the  rec- 
ord that  he  had,  prior  to  the  initiation  of  his  said  contest,  exhausted 
his  right  of  entry  under  both  the  homestead  and  timber  culture  laws. 

It  also  appears  that,  after  the  cancellation  of  Keech's  entry  by  virtue 
of  Gore's  contest,  as  stated,  to  wit,  on  July  31, 1886,  one  Cyrus  N.  Purdy 
made  timber  culture  entry  for  said  tract  of  land. 

A  copy  of  the  appeal  herein  was  served  iipon  said  Purdy  by  regis- 
tered mail,  after  which  he  filed  his  affidavit  in  the  case,  and  is  now  a 
party  to  the  record.  His  affidavit  is,  in  effect,  simply,  that  he  made  his 
entry  in  good  faith,  and  that  he  did  not  pay  or  agree  to  pay  to  Gore 
any  consideration  for  the  land. 

The  specifications  of  error  contained  in  Kiser's  appeal  amount,  sub- 
stantially, to  a  contention  that  his  rights  to  the  land  in  question  are 
prior  to  those  of  Purdy,  by  virtue  of  the  pendency  of  his  said  contest 
and  application,  at  the  time  the  entry  of  Purdy  was  made,  and  he  asks 
that  Purdy's  entry  be  set  aside  and  that  his  application  to  enter  be 
allowed. 

I  see  no  cause  for  disturbing  your  office  decision,  dismissing  the  con- 
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test  of  Kiser,  on  the  ground  stated,  for,  the  entry  of  Keech  haviug  been 
canceled  prior  to  such  dismissal,  there  was  nothing  remaiuiDg  to  far- 
ther contest.  Said  decision  was  therefore  manifestly  right,  and  must 
be  affirmed.  Such  affirmance,  however,  does  not  afiect  the  question  of 
prior  right  to  the  land  in  controversy  as  between  the  present  parties 
litigant.    This  question  has  not  been  passed  upon  by  your  office,  so  far 

* 

as  the  record  shows,  but,  in  order  to  avoid  unnecessary  circuity  of  ac- 
tion and  consequent  delay,  and  inasmuch  as  the  parties  in  interest  are 
all  before  the  court,  I  can  see  no  good  reason  why  the  same  may  not 
now  be  passed  upon  and  disposed  of  by  this  Department,  instead  of  re- 
turning the  case  for  further  action  by  your  office. 

Kiser  having  presented  his  application  to  enter  the  land  in  question, 
along  with  his  contest  filed  March  13, 1880,  such  application  operated, 
upon  the  ascertainment  of  the  defoult,  to  reserve  the  land,  subject  only 
to  rights  of  the  first  contestant,  Gore.  The  entry  of  Purdy  was  there- 
fore made  subject  to  the  rights  of  both  Gore  and  Kiser. 

The  local  officers  erred  in  allowing  the  contest  of  Kiser  to  proceed  to 
a  hearing  while  that  of  Gore  was  pending.  The  proper  practice  in  such 
cases  is  to  receive  the  second  contest  and  hold  the  same  until  the  first 
has  been  determined,  when,  in  the  event  of  success  in  the  first,  a  hear- 
ing of  the  second  would  be  unnecessary. 

Gore  having  made  no  application  to  enter  the  land  within  the  thirty 
days  allowed  successful  contestants  under  the  act  of  May  14, 1880,  and 
the  application  of  Kiser  having  been  filed  prior  to  that  of  Purdy,  it  is 
clear  that  the  hitter's  rights  are  subject  to  those  of  Kiser,  and  you  will 
therefore  direct  the  local  officers  to  allow  the  entry  of  Kiser,  upon  his 
original  application  therefor,  if  within  thirty  days  from  notice  hereof, 
he  shall  show  that  he  is  qualified  to  make  such  entry;  whereupon  the 
entry  of  Pnrdy  will  be  canceled,  otherwise  the  same  will  remain  intact. 


TIMBER  CrXTUKE  CONTEST— EQUITABLE  DEFENSE. 

Carey  r.  Cukry. 

A  timber  culture  contest  must  be  dismissed,  tbou(;h  tbe  requisite  uumber  of  trees  are 
not  growing  on  tbe  land,  wbere  it  appears  tbat  tbe  entryman  bad  dnly  complied 
witb  tbe  law  in  good  faitb  for  a  number  of  years,  and  tbe  subsequent  default  was 
caused  by  a  severe  illness  wbereby  tbe  claimant  was  mentally  aud  pbysically  in- 
capacitated for  tbe  transaction  of  business. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  11, 1888. 

In  the  case  of  George  W.  Carey  v.  Thomas  Curry,  involving  the  N.  J- 
of  the  K  W.  i  and  the  W.  J  of  the  N.  E.  i  Section  23,  T.  7  X.  R.  18  E. 
North  Yakima  land  district,  Washington  Territory.  I  have  considered 
the  appeal  of  the  former  from  your  office  decision  of  October  188  J  dis- 
missing the  contest. 
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The  entry  dates  from  November  21, 1878. 

May  30,  1886  George  W.  Carey  applied  to  file  a  preemption  declara- 
tory statement  for  said  land.  The  application  was  rejected  because 
Carry's  entry  was  of  record ;  whereupon  Carey  filed  the  necessary  affi- 
davit of  contest,  and  a  hearing  was  ordered. 

The  affidavit  charges  that  ^^  Thomas  Curry  has  failed  to  plant  and 
<cultivate  trees  as  required  by  the  timber-culture  act ;  and  that  at  present 
there  are  no  trees  growing  on  the  tract." 

The  hearing  was  had  May  19, 1886,  at  which  both  parties  appeared, — 
Curry  by  his  guardian  and  Carey  in  person,  and  each  uith  counsel. 

From  the  testimony  it  appears  that  Curry  built  a  house  on  the  land 
in  the  fall  of  1878  or  spring  of  1879  into  which  he  moved  with  his  family, 
consisting  of  three  small  boys,  in  1880.  Soon  after  making  the  entry 
he  commenced  improving  the  laud  and  broke  five  acres  and  a  little 
over,  which  he  properly  planted  within  the  time  prescribed  by  the  tim- 
ber-culture act.  He  enclosed  thirty  acres  and  cultivated  more  than 
half  of  it  to  crop.  The  testimony  is  somewhat  indefinite  as  to  the 
amount  of  seeds  and  cuttings  planted  the  fourth  year;  but  there  seems 
to  be  no  doubt  that  Curry  had  in  entire  good  faith  complied  witji  all 
the  requirements  of  the  timber-culture  act  up  to  September  1883,  by 
planting  and  cultivating  and  causing  to  grow,  the  requisite  number  of 
thrifty  trees. 

In  September  1883,  the  entryman,  Thomas  Curry,  was  stricken  with 
paralysis  which  rendered  him  perfectly  helpless,  speechless  and  unable 
to  move,  and  afifected  his  mind  in  such  a  manner  that  he  was  incapable 
of  attending  to  his  own  affairs.  He  became  an  inmate  of  the  hospital 
at  Seattle,  a  charge  to  Yakima  County.  A.t  the  date  of  the  hearing  he 
was  able  to  walk  a  short  distance  but  his  mind  was  so  far  affected  that 
the  was  ^^  as  helpless  as  an  infaut",  and  he  was  still  an  inmate  of  the 
hospital. 

November  12,  1883,  J.  H.  Conrad  was  appointed  guardian  of  the  per- 
son and  estate  of  said  Thomas  Curry,  but  he  did  not  file  his  bond  and 
•qualify  until  February  1885, for  the  reason,  as  he  states,  that  ''perhaps 
Mr.  Curry  would  be  able  to  attend  to  his  own  business." 

Although  Conrad  did  not  qualify  until  1885,  yet  he  endeavored  to  pre- 
serve Curry's  right,  but  he  states  that  he  knew  nothing  of  the  require- 
ments of  the  timber-culture  law  except  what  he  learned  from  his  neigh- 
bors. He,  however,  made  several  unsuccessful  efforts  to  procure  some 
one  to  attend  to  the  place.  On  account  of  Mr.  Curry's  mental  condition 
he  could  not  learn  what  was  his  interest  in  an  irrigating  ditch  which  ran 
through  the  place  and  supplied  the  water  necessary  for  the  healthy 
growth  of  the  trees.  Other  parties  claimed  the  ditch  and  used  the  wa- 
ter for  their  exclusive  benefit,  and  the  result  was  that  the  trees  on  Cur- 
ry's place,  with  the  exception  of  probably  less  than  one  hundred  ian- 
:guished  and  died. 

After  he  learned  the  nature  of  his  duties,  Conrad  applied  for  and  se* 
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cured  an  exteDsion  of  time  for  one  year.  Both  Curry  and  Conrad  acted 
in  entire  good  faith,  and  it  is  stated  that  previous  to  his  illness  the  im- 
provements made  by  the  former  on  the  place  were  of  the  vahie  of  $500 

or  $aoo. 

Since  Curry  was  stricken  with  paralysis  very  little  work  has  been  done 
on  the  claim.  The  receiver  found  that  he  had  no  jurisdiction  to  con- 
sider the  case  in  other  than  its  legal  aspect,  and  therefore  felt  con- 
strained to  hold  '^that  the  trees  have  not  been  planted  and  cultivated 
as  required  by  the  timber  culture  law  "  and  recommended  that  Curry's 
entry  be  canceled  and  that  the  contestant  be  allowed  to  tile.  The  reg- 
ister simply  found  that  "  the  law  has  not  been  complied  with.", 

October  21, 1886,  you  reversed  the  finding  of  the  local  officers,  and  dis- 
missed the  contest.  You  hold  that  Curry  has  shown  good  faith ;  that 
the  equities  are  strongly  in  his  favor  and  that  the  failure,  if  any,  was 
due  to  the  '^act  of  God"  and  for  that  reason  excusable,  and  you  cite 
several  decisions  of  the  Department  in  support  of  your  opinion.  I  af- 
firm your  decision  dismissing  the  contest. 


REPAYMENT— l>OrBLE  MINIMUM  EXCESS. 

Thomas  Keabney. 

Repayment  is  provided  in  cane  double  miuimuin  price  baa  been  paid  for  land  after- 
wards found  not  to  be  witbin  tlie  limits  of  a  railroad  grant. 

Secretary  Vilas  to  Commissioner  SiocJcslager,  July  11,  18S8. 

October  14,  1885  Thomas  Kearney  made  pre-emption  cash  entry — 
2377— for  the  W.  i  of  the  NE.  J  and  the  N.  J  of  the  NW.  J  of  Section  4, 
T.  8  K,  R.  4  W.,  Vancouver  land  district,  Washington  Territory,  pay- 
ing therefor  at  the  rate  of  $2.50  per  acre. 

Kearney  made  application  to  have  repaid  to  him  the  sum  of  $200 
overpaid  on  said  entry ;  and  by  letter  of  March  1,  1887,  you  denied  the 
application  on  the  ground  that  the  law  governing  the  return  of  pur- 
chase money  does  not  provide  for  repayment  in  cases  like  this,  where 
persons  have  paid  too  much  money  on  their  entries,  if  the  title  may 
be  confirmed.  The  tract  entered  is  within  the  limits  of  the  lands 
granted  to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
Portland  to  Astoria  and  McMinnville  in  the  State  of  Oregon.  Said 
grant  was  declared  forfeited  by  the  act  of  January  31,  1885  (23  Stat., 
296),  and  the  lands  embraced  therein  were  restored  to  the  public  domain 
and  made  subject  to  disposal  under  the  general  land  laws  of  the  United 
States  as  though  said  grant  had  never  been  made.  July  8,  1885,  the 
Department  issued  a  letter  of  instructions  based  on  the  provisions  of 
said  act  wherein  it  was  stated,  that  the  price  of  all  land  within  the  re- 
stored limits  was  fixed  at  $1.25  per  acre.     (4  L.  D.,  15.) 
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Kearney  made  cash  entry  October  14,  1885.  At  that  time  the  price 
of  the  land  was  $1.25  per  acre.  He  was  erroneously  charged  $2.50  per 
acre,  and  paid  $200  more  than  he  should  have  paid. 

When  the  entry  was  made  and  double  minimum  price  paid  for  the 
land  it  was  not,  and  since  the  date  of  the  forfeiture  had  not  been,  with- 
in the  limits  of  a  railroad  grant.  It  had  ceased  to  be  double  minimum 
and  had  become  single  minimum  land  and  when  the  local  officers 
charged  $2.50  per  acre  they  not  only  disregarded  the  terms  of  the  let- 
ter of  instructions  above  referred  to  but  the  following  language  in  the 
act  forfeiting  the  grant : 

Provided^  That  the  price  of  the  even  uuinbered  sections  within  the  limits  of  said 
grant  and  adjacent  to  ai^  coterminous  with  the  uncompleted  portions  of  said  road, 
and  not  embraced  within  the  limits  of  said  grant  for  the  completed  portions  of  said 
road,  is  hereby  reduced  to  one  dollar  and  twenty-dve  cents  per  acre. 

Besides  providing  for  repayment  in  cases  where  entries  have  been  er- 
roneously allowed  and  cannot  be  confiirmed,  the  second  section  of  the 
act  of  June  16,  1880,  (21  Stat,  287),  further  provides,  <'  and  in  all  cases 
where  parties  have  paid  double  minimum  price  for  land  which  has  after 
wards  been  found  not  to  be  within  the  limits  of  a  railroad  land  grant, 
the  excess  of  one  dollar  and  twenty-five  cents  per  acre  shall  in  like  man- 
ner be  repaid  to  the  purchaser  thereof,  or  to  the  heirs  or  assigns." 

It  being  found  that  the  land  entered  was  not  when  entered,  within 
the  limits  of  a  railroad  land  grant,  it  follows  that  the  application  of 
Kearney  falls  within  the  provisions  of  the  act  above  quoted.  I,  there- 
fore, reverse  your  decision  and  direct  the  repayment  to  Thomas  Kearney 
of  the  excess  of  one  dollar  and  twenty-five  cents  per  acre  overpaid  by 
him  on  his  pre-emption  cash  entry  No.  2377. 


SECOND  FILING-09AGE  LAND. 
SCHENOK  V.  TBEBILOOGK. 

A  second  filing  will  not  be  allowed  where  the  first  failed  through  the  fault  of  the  pre- 
emptor. 

When  a  person,  having  the  qualification  of  a  pre-emptor,  makes 7one  legal  filing  on 
O^age  land,  he  cannot  make  a  second,  for  the  reason  that  by  making  the  first  filing 
he  has  divested  himself  of  the  qualifications  of  a  pre-emptor. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  11, 1888. 

I  have  considered  the  case  of  John  Schenck  t?.  James  H.  Trebilcock 
involving  the  SE.  J  of  section  29,  T.  26,  S.  R.  23  W.  Garden  City  land 
district,  Kansas.  (Osage  Indian  trust  and  diminished  reserve  laud)  on 
appeal  by  the  latter  from  your  decision  of  November  26,  1886,  rejecting 
his  proof  and  holding  his  filing  for  cancellation. 

It  is  admitted  that  Trebilcock  filed  declaratory  statement  for  the  S W.  J 
of  section  27,  the  SE.  J  of  the  NE.  \  and  the  E.  J  of  the  SE.  4  section  28, 
T.  31  8.  R.  24  W.  Kansas,  April  26,  alleging  settlement  April  23, 1884. 
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He  claims  tbat  said  filing  was  illegal  because  it  was  not  preceded  by 
settlement  and  hence  cannot  affect  the  legality  of  the  second  filing. 

Admitting  that  the  settlement  was  not  on  the  land  filed  for,  it  was 
within  the  power  of  the  claimant  to  cure  the  detect  by  making  settle- 
ment upon  it  at  any  time  before  the  attachment  of  an  adverse  claim.  It 
is  not  contended  that  there  was  any  adverse  claim,  and  no  reason  is 
8hown  why  he  did  not  make  settlement  upon  the  laud  filed  for. 

Moreover  if  he  desired  the  land  upon  wiiich  he  had  made  settlement 
be  could  have  applied  for  permission  to  amend  his  filing.  So  far  as  the 
record  shows  there  was  no  reason  for  preventing  the  amendment. 

When  Trebilcock  made  his  declaratory  statement  he  stated  that  he 
bad  made  settlement  upon  the  land  described  therein  April  23.  It 
appears  that  said  statement  was  not  a  true  one. 

To  permit  Trebilcock  to  make  a  second  filing  would  be  to  allow  him 
to  take  advantage  of  his  own  wrong. 

Either  by  making  settlement  on  the  tract  described  in  his  filing  or 
by  amending  his  filing  to  embrace  the  tract  actually  settled  upon,  he 
could  have  had  a  filing  capable  of  ripening  into  an  entry.  He  did 
neither,  but  abandoned  the  tract  on  which  he  was  living,  and  filed,  and 
moved  on  the  land  in  controversy. 

In  the  case  of  George  Osher  (4  L.  D.  114)  it  was  held  that  where  the 
record  showed  that  the  applicant  had  made  one  filing  under  which, 
through  his  own  fault,  he  failed  to  make  final  proof  the  restoration  of 
the  pre-emption  right  would  be  denied. 

Section  2J6L  K.  S.  is  as  follows: 

*'No  person  shall  be  entitled  to  more  than  one  pre-emptive  right  by  virtue  of  the 
provisions  of  section  2259;  nor  where  a  party  has  filed  his  declaration  of  intention 
to  claim  the  benefits  of  such  provisi  ons,  for  one  tract  of  land,  shall  he  file,  at  any 
future  time,  a  second  declaration  for  another  tract.'' 

In  the  case  of  Baldwin  v.  Stark  ( 107  U.  S.  463)  the  supreme  court  of 
the  United  States,  construing  said  section,  held  that  when  a  party  has 
filed  a  declaration  of  intention  to  claim  the  right  of  preemption,  he  can- 
not thereafter,  at  any  future  time,  file  a  second  declaration  for  another 
tract. 

In  the  case  of  Cowan  v,  Asher,  recently  decided  (6  L.  D.  785),  it  was 
held  that  a  second  filing  is  not  permissible  except  in  cases  where  the 
claimant  through  no  fault  of  his  own  was  unable  to  perfect  entry  under 
the  first. 

The  second  point  made  by  the  appellant  is  that  the  law  under  which 
the  Osage  lands  are  disposed  of  contains  no  provision  forbidding  the 
making  of  a  second  filing.  The  act  of  May  28, 1880  (21  Stat.  143),  pro- 
vides that  the  Osage  trust  and  diminished  reserve  lands  shall  be  '^sub- 
ject to  disposal  to  actual  settlers  only  having  the  qualifications  of  a 
pre-emptor." 

"  The  exercise  of  a  right  due  alone  to  a  pre-emptor  is  necessarily  the 
exercise  of  a  pre-emption  right."    Case  of  Todd  Knepple  (5  L.  D.  537). 
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When  a  person  having  the  qaalification  of  a  pre-emptor  makes  one  legal 
filing  on  Osage  land  he  cannot  make  a  second,  for  the  reason  that  by 
making  the  first  filing  he  has  divested  himself  of  the  qaalifications  of  a 
pre-emptor. 

For  the  reasons  stated^  I  affirm  joar  decision  holding  Trebilcock's 
filing  for  cancellation. 


REPAYMENT-CASH  ENTRY. 

W.  J.  Chambers. 

Repayment  may  be  allowed  of  money  paid  for  land  in  excess  of  the  area  actually  em- 
braced witbin  the  entry. 

Secretary  Vilas  to  Commissioner  Stocksla^er^  July  11,  1888. 

1  have  before  me  the  appeal  of  William  J.  Chambers  from  yoar  office 
decision  of  February  14, 1887,  refusing  repayment  of  $10.75  paid  by 
him,  in  making  cash  entry  No.  45,400,  on  account  of  a  quantity  of  8.60 
acres  of  land,  part  of  the  quantity  of  forty  acres  for  which  said  entry 
was  originally  allowed  on  the  erroneous  jsupposition  that  the  tract  en- 
tered contained  forty  acres,  whereas  it  in  fact  contained  but  31 .40  acres. 

On  June  29, 1886,  Chambers  made  said  cash  entry  for  the  E.  ^  of  Lot 
3,  in  the  NW.  J  of  Sec.  6,  T.  29  N.,  E.  8  W.,  6th  P.  M.,  Ironton  district, 
Missouri.  It  being  supposed  that  the  tract  so  entered  contained  forty 
acres,  the  receiver  charged  and  Chambers  paid  the  legal  price  of  forty 
acres,  namely  $50.  The  true  area,  however,  was  31.40  acres,  and  od 
February  7, 1887,  the  receiver,  by  authority  of  your  office,  corrected  the 
cash  certificate  thereto  issued  by  him,  so  as  to  make  it  show  that  the 
entry  had  been  made  for  only  31.40  acres,  at  91.25  per  acre,  or  $39.25 
in  all. 

Your  refusal  to  make  repayment  of  the  money  exacted  and  paid  for 
land  erroneously  assumed  to  have  been  included  in  said  entry,  is  based 
upon  the  ground  that  ^'  the  law  authorizing  repayments  does  not  pro- 
vide for  return  of  the  excess  when  parties  have  paid  too  much  money  on 
their  entries  if  the  title  may  be  confirmed '^  But  in  my  opinion  this 
case  is  one  in  which,  as  respects  the  8.60  acres  mistakenly  supposed  to 
be  included  in  the  tract,  the  '^  entry  was  erroneously  allowed,  and  the 
title  cannot  be  confirmed.''  To  that  extent  the  statute  literally  ap- 
plies, and  the  corresponding  proportion  of  the  purchase  money  ought 
to  be  repaid. 

Your  said  decision  is  accordingly  reversed. 
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HOME.STEAl>- ADJOINING  FARM  EXTRY— ACT  OP  MXY  14,!1880. 

Patrick  Lynch. 

Credilffor  residenoe  on  the  original  tract  may  be  allowed,  nnder  the  act  of  May^l4, 
1880,  in  the  case  of  an  adjoining  farm  entry. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  II,  1888. 

Patrick  Lynch  established  residence  in  1871  upon  the  NE.  J^of  the 
N  W.  i  of  Sec.  5,  T.  19  S.,  R.  2  W.,  8.  B.  M.,  Los  Angeles  district,  Cali- 
fornia, and  purchased  the  same  at  pre-emption  cash  entry  February  20, 
1874.  On  February  19, 1883,  he  applied  to  make  adjoining  farm  entry 
of  the  W.  I  of  the  K  W.  J  and  the  SE.  1  of  the  NW.  i  of  the  same  sec- 
tion, township  and  range.  On  July  8, 1884,  he  offered  final  proof  for 
the  tract  last  described,  which  the  local  office  rejected  on  the  ground 
that  proof  of  citizenship  was  not  satisfactory. 

The  proof  was  in  due  course  of  proceeding  transmitted  to  your  office, 
which,  on  October  9, 1884,  decided : 

Without  considering  the  question  as  to  citizenship  at  this  time,  I  have  to  state  that 
the  proof  is  rejected  because  not  properly  made.  The  entry  is  dated  February  19, 
1883,  and  claimant  must  show  compliance  with  the  requirements  of  the  statute  for 
tive  years  subsequent  thereto. 

Claimant,  according  to  his  final  proof  presented,  had  (prior  to  offer- 
ing said  proof)  occupied,  cultivated  and  improved  the  tract  since 
1875 — more  than  nine  years.  The  reason  why  he  did  not  earlier  make 
application  to  enter  was  because  the  tract  was  within  the  limits  of  the 
withdrawal  for  the  benefit  of  the  Texas  Pacific  Eailway  Company,  and 
according  to  the  former  rulings  of  your  office  the  entry  of  odd  sections 
was  not  allowed.  It  having  afterward  been  decided,  however,  that 
tracts  occupied  at  date  of  such  withdrawal  were  not  affected  thereby, 
he  made  application  and  proof  as  above  stated.  He  contends  that  his 
case  comes  under  the  third  section  of  the  act  of  May  14, 1880  (21  Stat., 
140): 

Any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the  public 
lands  of  the  United  States,  whether  surveyed  or  unsurveyed,  with  the  intention  of 

claiming  the  same  under  the  homeiitead  laws his  right  shall  relate  back 

to  the  date  of  settlement,  the  same  as  if  he  settled  under  the  preemption  laws : 

In  my  opinion  this  contention  is  correct.  I  can  see  no  reason  why  the 
act  of  May  14,  1880,  should  not  apply  to  an  adjoining  farm  entry  as  well 
as  to  an  original  homestead  entry  for  a  full  quarter  section.  Had  the 
claimant  made  entry  of  one  hundred  and  sixty  aeres,  and  shown  resi- 
dence  thereon  and  cultivation  thereof  for  nine  years,  there  can  be  no 
question  that  the  provisions  of  the  third  section  of  the  act  of  May  14, 
1880  would  have  been  applicable  (in  the  absence  of  any  intervening 
adverse  right).  As  the  claimant  was  debarred  by  the  fact  of  owning 
and  residing  upon  a  forty-acre  tract  from  making  [adjoining]  homestead 
entry  of  more  than  one  hundred  and  twenty  acres,  the  act  of  May  14, 
3263— VOL  7 3 
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1880,  is  as  applicable  to  the  entry  of  one  hundred  and  twenty  acres  as 
it  would  have  been  to  an  original  entry  of  one  hundred  and  sixty  acres. 

The  only  remaining  question  in  the  case  is  that  of  the  sufficiency  of 
claimant's  proof  of  citizenship. 

The  local  officers  held  '^  that  the  proof  of  citizenship  is  not  sufficient 
and  not  in  accordance  with  the  rules  of  the  General  Land  Office,  which 
require  a  certified  copy  of  the  certificate  of  citizenship."  As  I  find 
among  the  papers  in  the  case  the  claimant's  original  certificate  of  citi- 
zenship in  connection  with  and  a  part  of  his  proof  upon  making  pre- 
emption entry  of  the  first  forty  acre  tract,  a  certified  copy  of  such  cer- 
tificate is  not  necessary. 

For  the  reasons  herein  given,  I  reverse  your  decision,  and  direct  that 
patent'issue  to  claimant  on  the  proof  already  made. 


O.SAGKI.A>I>— SECTION    3S««,    R.  S. 

Susan  Huntsman. 

The  law  providing  ftir  the  8ale  of  Osage  land  does  not  require^  as  tUe  pre-emptiou  law 
does,  an  affidavit  before  entry,  that  the  entryman  has  not  made  any  contract 
whereby  the  title  he  may  obtain  will  inure  to  the  benetlt  of  another. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  11,1888. 

December  23,  1886,  you  rejected  the  proof  made  by  Susan  Huntsman 
on  the  W.  J  of  S  W.  J  Section  17,  the  B.  J  of  SB.  J  Section  18,  T.  33  S.R. 
16  W.  (Osage  Indian  trust  and  diminished  reserve  laud).  Lamed,  Kan- 
sas, on  the  ground  tliat  having  made  a  contract  to  sell  the  land  Hunts- 
man could  not  make  the  affidavit  required  by  section  2262,  Eevised 
Statutes. 

In  the  case  of  United  States r.  Woodbury  (5  L.  13., 303)  it  was  held  that 
the  act  providing  for  the  sale  of  the  Osage  land  does  not  require,  as 
the  pre-emption  law  does,  the  making  of  an  affidavit  before  entry  can  be 
allowed,  that  the  entryman  has  not  made  any  contract  whereby  the 
title  he  might  obtain  will  inure  to  the  benefit  of  another. 

Section  2262  not  applying  to  Osage  lands  your  decision  was  erroneous. 

It  is  accordingly  reversed. 


FINAL  PKOOF— SOLDI EKS'  IIOMKSTKAD-CJUAKDIAX, 

Edward  Bowker. 

I'iiial  proof  luade  by  a  guardian,  after  his  ward  bas  reached  his  majority,  cannot  be 

accepted. 

Secretary  Vilas  to  Commissioner  Stockslager^July  17,1888. 

I  have  before  me  the  appeal  of  Edward  Bowker  from  your  decision  of 
December  30,  1886,  holding  that  as  he,  Bowker,  came  of  age  ou  the  31st 
day  of  January,  1882,  final  proof  made  December  1, 1883,  by  his  former 
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guardian,  under  section  2307  of  the  Revised  Statutes,  cannot  be  al- 
lowed, and  that  the  final  certificate  Ko.  16G0,  issued  on  such  proof,  must 
be  canceled.  The  land  involved  is  the  NW.  J,  sec.  26,  T.  139  X.,  R.  63 
W.,  Fargo  district,  Dakota. 

After  a  careful  examination  of  the  case  I  see  no  reason  for  disturbing 
your  said  decision,  and  the  same  is  accordingly  hereby  afifirmed. 

As  was  held  in  the  case  of  David  Thomas  (4  L.  D.,  331)  "  the  cancel- 
lation of  the  certificate  issued  upon  the  proof  submitted  by  the  guard- 
ian can  not,  however,  bar  the  right  of  the  beneficiary  to  make  the  final 
affidavit  anu  submit  proof,"  with  all  the  rights  and  privileges  he  (would) 
have  had  if  proof  had  been  offered  by  him  at  the  date  it  was  offered  for 
him  b}'  his  guardian.'' 

You  will  therefore  direct  the  register  and  receiver  to  notify  Bowker 
of  his  right  so  to  make  proof  within  ninety  days  after  notice  hereof. 


HOMESTEAD  CDNTEST—DIVGIICED  WIFE— RESIDE VCE. 

Gaies  r.  Gates. 

The  residence  of  a  settler  is  presumed  to  be  where  his  family  resides. 

The  contest  of  a  divorced  woman  against  the  homestead  entry  of  her  former  husband, 
on  the  charge  of  abandonment,  must  fail  where  the  evidence  shows  that  during 
his  absence  from  the  land  his  family  continued  to  reside  thereupon,  and  that 
upon  his  return  thereto,  the  contestant  forcibly  and  unlawfully  retained  posses- 
sion thereof. 

Secretary  Vilas  to  Commissioner  IStockslager,  July  19,  1888. 

I  have  considered  the  appeal  of  Alouzo  Gates  from  your  decision  of 
October  15,  1880,  holding  for  cancellation  his  homestead  entry  of  Feb- 
ruary 27,  1880,  for  the  8.  i  of  SE.  i,  Sec.  13,  and  NVV.  i  of  NE.  i  and 
NE.  i  of  NW.  i.  Sec.  24,  T.  8  N.,  R.  5  E.,  B.  H.  M.,  Dead  wood  land  dis- 
trict, Dakota. 

Contest  was  instituted  by  Frances  E.  Gates  June  27,  1885,  alleging 
abandonment,  change  of  residence  and  failure  to  settle  upon  and  culti- 
vate said  tract. 

Contestant  is  the  divorced  wife  of  claimant,  having  filed  her  com- 
plaint April  3, 1885,  alleging  desertion  and  non-support,  and  was  granted 
a  decree  of  divorce  June  27,  1885,  the  proceeding  being  ex  parte,  and 
upon  the  day  that  her  decree  was  granted  she  instituted  coute^it,  al- 
leging abandonment  of  said  tract  from  October  3,  1882. 

The  evidence  taken  at  the  hearing  in  the  contest  before  the  local  office 
discloses  the  following  facts : 

Claimant  settled  upon  the  tract  in  1878,  and  commenced  plowing. 
lie  made  his  homestead  entry  February  27, 1880;  erected  a  house,  vari- 
ously estimated  at  from  $900  to  $1,500.  lie  married  the  contestant  at 
Deadwood,  Dakota,  December  5,  1880,  and  took  her  to  his  homestead 
in  the  spring  of  1881,  where  she  has  ever  since  resided  continuonsly. 
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Settlement,  residence,  improvement  and  cultivation  appear  to  be  con- 
ceded by  contestant,  but  she  alleges  that  claimant  abjindoned  bis  home- 
stead and  deserted  her  on  the  third  of  October,  1882. 

This  claimant  denies,  but  admits  bis  absence  from  about  October  3, 
1882,  until  about  the  time  of  the  commencement  of  this  contest,  when 
he  returned  to  his  house  upon  the  tract,  where  he  found  the  house 
locked,  and  he  was  compelled  to  remove  a  staple  to  obtain  entrance. 
That,  after  having  entered  his  house  with  the  intention  of  remaining, 
he  went  out  to  look  over  the  tract,  and  on  his  return  to  the  house  be 
found  the  door  barricaded  and  his  entrance  opposed  by  his  wife.  His 
improvements,  in  addition  to  his  house,  which  was  large  and  contained 
four  rooms,  consisted  of  a  granary,  corral,  a  stable  about  one  hundred 
feet  long,  ice  house  and  over  a  hundred  acres  of  breaking.  The  per- 
sonal property  upon  the  place  in  1882,  belonging  to  claimant  consisted 
of  farming  tools,  a  reaper,  wagon,  span  of  horses,  two  cows,  chickens, 
.eight  hogs,  calves,  a  colt,  a  pony,  one  hundred  and  seventy-two  bushels 
of  corn,  two  hundred  bushels  of  potatoes  and  some  sixteen  to  twenty 
tons  of  hay — all  of  which  property  contestant  appears  to  have  had  the 
benefit  of. 

The  claimant  seeks  to  excuse  his  personal  absence  from  the  tract 
from  October,  1882,  until  the  summer  of  1885,  upon  the  ground  of  busi- 
ness necessity. 

It  appears,  that  while  living  upon  this  homestead  with  his  wife,  claim- 
ant was  engaged  in  the  lumber  business  as  a  saw-mill  proprietor ;  that 
in  the  conduct  of  his  business  it  became  necessary  to  remove  his  saw-mill 
and  logging  outfit  to  Montana.  Having  failed  to  secure  a  contract  at 
the  National  Park  and  other  points  on  the  Northern  Pacific  road,  he 
finally  located  his  mill  at  Livingston,  Montana,  some  five  hundered  miles 
from  his  homestead.  Claimant  appears  to  have  been  considerably  in 
debt  about  the  time  of  removing  his  mill  property  to  Montana,  his  in- 
debtedness amounting  to  between  $4,000  and  (5,000,  and  the  removal 
appears  to  have  been  made  for  the  purpose  of  realizing  on  liis  saw-mill 
property,  and  extricating  himself  from  his  financial  embarrassment.  In 
reference  to  his  intention,  he  says :  "  I  never  had  any  intention  of  stop- 
ping in  that  country,"  referring  to  Montana;  "I  always  calculated  to 
come  back.''  '*  I  have  been  trying  to  sell  the  mill  ever  since  I  have  been 
there.  Have  tried  to  sell  it  or  trade  it  for  cattle,  for  the  purpose  of  get- 
ting home  again.  I  have  had  no  other  home  thau  the  oue  on  Belle 
Fourche  Eiver,  the  land  in  (question." 

The  testimony  shows  that  claimant  sent  mouev  home  to  his  said  wife 
during  his  absence,  wrote  to  her,  but  received  no  reply,  paid  her  bill  for 
drugs  and  medicine,  and  eugaged  his  friends  to  look  after  her.  In  com- 
paring his  wife's  condition  with  his  own,  he  testifies  :  "I  calculate  she 
was  independent,  and  I  was  mighty  hard  up.  I  didn't  call  upon  her  for 
a  five  cent  piece  and  was  struggling  along." 

The  evidence  shows  that  contestant  was  the  owner  in  her  own  right 
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of  three  hundred  and  twenty  acres  of  land,  for  which  her  husband  paid 
$1,300.  This  property  was  cultivated  by  tenants  of  contestant,  she  re- 
ceiving two-fifths  of  the  crops.  In  addition,  she  received  the  entire  pro- 
ceeds of  the  homestead,  which  was  cultivated  by  her  brother,  she 
receiving  two-filths  of  the  crops.  Some  two  thousand  bushels  of  wheat, 
besides  other  crops,  were  raised  upon  the  homestead  in  1883.  I  can 
not  find  that  contestant  sujSered  for  lack  of  support.  Her  means 
appear  to  have  been  sufiBcient  to  suitably  supply  her  needs.  One  of 
her  principal  witnesses  is  her  brother,  who  is  engaged  in  contesting  a 
timber  culture  claim  of  claimant,  yet  his  testimony  fails  to  show  that 
contestant  suffered  for  lack  of  adequate  means  of  support. 

Up  to  the  date  of  obtaining  her  divorce  and  instituting  contest,  con- 
testant was  holding  possession  of  the  homestead  and  occupying  the 
premises  of  claim  ant  as  his  wife.  Her  residence  up  to  June  27, 1885, 
was  therefore  based  upon  the  settlement  and  residence  of  her  husband. 
Bray  v.  Colby  (2  L.  D.,  78).  Her  residence  was  his  residence,  "  His  acts 
affecting  the  claim  are  her  acts,  his  abandonment  her  abandonment,  his 
neglect  her  neglect.''    Vance  v.  Burbank  (lOl  U.  S.,  514). 

Bearing  in  mind  the  principles  that  the  burden  of  proof  is  upon  the 
contestant,  and  that  contestee  has  also  the  benefit  of  the  presumption 
that  his  residence  is  presumed  to  be  where  his  family  resides ;  I  do  not 
think  that  contestant  has  sustained  her  charge.  The  large  amount  of 
improvements  made  on  the  premises  by  contestee  and  his  apparent  good 
faith,  his  absence  even  for  the  period  of  nearly  three  years,  explained 
as  they  are  by  the  circumstances  of  the  case,  do  not  justify  the  conclu- 
sion that  he  had  abandoned  the  tract.  As  was  stated  by  the  Depart- 
ment, in  the  case  of  Higgins  r.  Mills  (3  L.  D.,  22);  "  the  homestead  law 
is  a  practical  law,  and  is  so  devised  that  it  may  have  a  practical  enforce- 
ment. The  law  itself  provides  its  own  evidence  of  good  faith  in  im- 
provement, cultivation  and  residence,  if  these  exist  as  facts,  the  law  is 
satisfied.'^ 

When  this  case  was  before  your  office,  January  21, 1885,  on  the  final 
proof  of  contestatit  as  the  deserted  wife  of  claimant,  you  decided  that 
she  utterly  failed  to  substantiate  the  claim  of  desertion,  and  rejected 
her  proof,  resting  your  decision  upon  the  caseof  Bray  v,  Colby  (2  L.  D., 
78),  heretofore  cited. 

One  of  the  rales  announced  in  that  case  is : 

That  when  the  entryman  has  established  a  residence  and  placed  his  wife  upon  the 
land,  no  one  bat  his  wife  shall  be  heard  to  allege  the  desertion  in  proof  of  his  change 
of  residence,  or  abandonment,  daring  the  period  of  seven  years  from  date  of  entry, 
provided  that  she  maintains  a  residence  on  the  land. 

In  discussing  the  rules  there  announced,  the  Department  said: 

Since  only  the  family  can  actually  know  that  the  entry  man's  absence  is  a  desertion, 
only  they  should  be  heard  to  allege  it.  Since  the  Land  Department  holds  that  ex- 
casable  absence  does  not  forfeit  the  homestead  right,  it  is  bound  to  regard  absences 
as  excusable  until  the  contrary  is  shown,  and  to  treat  the  land  as  the  en  try  man's 
home,  8o  long  as  his  family  occupy  it. 
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This  was  annouDced  as  the  law  of  the  Department  January  29,  1884« 
At  this  time  claimant  had  occupied  his  homestead  tract  a  year  prior  to 
entry,  and  continued  to  reside  upon  it  for  over  two  years  after  entry^ 
making  a  continuous  residence  of  over  three  years  before  she  even 
charges  abandonment.    Claimant's  present  status  is  that  of  s^feme  sole^ 
and  her  rights  as  contestant  must  rest  upon  the  same  ground  as  that  of 
any  other  contestant,  and  can  not  be  either  enlarged  or  abridged  by 
reason  of  her  former  marital  relation  with  contestee.    Under  the  rale 
heretofore  cited  in  the  case  of  Bray  v.  Colby,  no  other  contestant  could 
be  permitted  to  allege  or  offer  evidence  of  desertion  in  proof  of  the  en- 
tryman's  change  of  residence  or  abandonment.    Claimant  testifies  that 
he  never  intended  to  abandon  the  land,  and  such  appears  to  have  been 
his  declared  intention  as  communicated  by  him  to  others  during  his 
absence.    He  frequently  referred  to  his  return  home,  and  his  return  ap- 
pears to  have  been  delayed  by  his  failure  in  disposing  of  his  saw-mill 
and  logging  outfit.    As  soon  as  he  succeeded  in  leasing  them,  he  ap- 
pears to  have  returned  to  his  homestead,  where  he  was  confronted  by 
contestant,  who,  being  in  possession,  forcibly  opposed  his  entrance  to 
his  own  house.   Her  action  in  this  regard  was  unlawful  and  unauthor- 
ized, and  she  should  not  now  be  permitted  to  allege  his  absence  from 
the  tract  when  she  forcibly  and  unlawfully  detained  the  same.    Having^ 
failed  to  show  that  claimant's  absence  constituted  an  abandonment  of 
the  homestead,  her  contest  must  fail. 

Your  decision,  sustaining  the  contest  and  holding  claimant's  home- 
stead entry  for  cancellation,  is  reversed. 


PRE-EMPTION— SECOND  FILING. 

Geobge  M.  Simpson. 

The  right  to  make  a  second  filiug  may  be  properly  allowed  where  the  first,  throagh 
mistake,  was  made  for  laud  not  included  within  the  settlement  of  the  pre-emptor, 
and  his  right  of  amendment  was  defeated  by  a  prior  adverse  claim  covering  the 
larger  portion  of  the  land  embraced  within  his  settlement. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  19,  18SS. 

On  April  21,  1879,  George  M.  SimpsoQ  filed  pre-emption  declaratory 
statement  for  the  SW.  J  of  the  SW.  J,  Sec.  7,  T.  2,  R.  34,  and  the  SB. 
J  of  the  SB.  i,  Sec.  12,  T.  2,  R.  35,  aad  N.  J  of  the  NE.  i,  Sec.  13,  T.  2, 
R.  35,  Kirwin  land  district,  Kansas,  alleging  settlement  March  20, 1879. 

The  local  officers,  on  April  4,  1880,  forwarded  the  application  of 
Simpson  to  amend  his  said  filing  so  as  to  embrace,  instead  of  the  fore- 
going, the  corresponding  tracts  in  township  3  of  ranges  34  and  35,  same 
series,  alleging  that  his  settlement  was  made  on  the  latter  described 
land,  bat  that  throagh  the  mistake  of  the  party  who  made  oat  his  pa- 
pers, his  application  and  filing  became  of  record,  calling  for  the  wrong 
township. 
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Oq  April  27, 1880,  your  office  rejected  said  appllcatiou,  as  to  all  the 
land  therein  described,  except  the  SB.  J  of  the  SB.  ^^  Sec.  12,  lor  the 
stated  reason  that  the  same  was  not  subject  to  entry  at  that  date,  be- 
cause it  was  covered  by  the  homestead  entry  of  one  S.  M.  Bodgers, 
made  October  IG,  1874 ;  but  held  that  Simpson  was  entitled  to  amend 
so  as  to  include  said  remaining  subdivision,  if  he  should  so  desire. 

It  also  appears  that  said  remaining  subdivision  was  covered  by  the 
homestead  entry  of  one  II.  W.  Evans,  made  January  3,  1880. 

Ou  August  27,  1886,  the  local  officers  at  North  Platte,  Nebraska,  for- 
warded to  your  office  the  application  of  said  Simpson,  asking  that  his 
said  original  filing  be  canceled,  so  as  to  clear  the  record,  and  that  his 
right  of  pre-emption  be  restored  to  him,  in  order  that  he  may  be  al- 
lowed to  file  for  the  NW.  i  of  Sec.  21,  T.  IG  S.,  R.  43  W.,  North  Platte 
series. 

Id  his  said  latter  application,  Simpson  states  that  he  did  not  amend 
his  original  tiling  as  allowed  by  your  office  letter  of  April  27,  1880,  so 
as  to  embrace  the  one  subdivision  therein  mentioned,  for  the  reason 
that  the  same  would  have  been  valueless  t)  him,  inasmuch  as  his  im- 
provements were  all  on  another  subdivision  of  the  tract  he  had  origi- 
nally endeavored  to  obtain  ;  and  also  that  he  would  have  become  in- 
volved in  litigation  with  Evans,  by  reason  of  his  said  homestead  entry 
covering  said  subdivision,  if  he  had  ma  le  such  amendment. 

On  Januar^'^  25,  1887,  your  office  rejected  said  application,  and  the 
case  is  now  before  me  on  appeal  from  this  decision. 

Simpson  insists  that  his  settlement  ou  the  tract  he  first  sought  to 
euter  was  made  in  entire  good  faith,  and  that,  inasmuch  as  his  filing 
was,  through  mistake,  placed  of  record  for  the  wrong  tract,  he  has  never 
had  the  benefit  of  the  "  one  pre-emptive  right"  allowed  by  statute,  and 
should  not  now  be  deprived  of  the  same,  by  reason  of  his  said  mistaken 
and  futile  filing. 

In  the  case  of  Hannah  M.  Brown  (4  L.  D.,  9), it  was  held  that  "when 
the  law  restricted  persons  otherwise  qualified  to  *  one  pre-emptive  right,' 
it  meant  a  right  to  be  enjoyed  in  its  full  fruition ;  not  that  a  fruitless 
eflfort  to  obtain  it  should  be  equivalent  to  its  entire  consummation.  So, 
when  the  law  declares  that  a  party  having  filed  a  declaration  of  inten- 
tion to  claim  such  right  as  to  one  tract  of  land  should  not  file  a  second 
declaration  as  to  another,  it  meant  the  filing  on  a  tract  open  to  such 
filing,  and  whereon  the  right  thereby  claimed  could  ripen  into  entry.'' 
See  also  the  case  of  Goist  v.  Bottum  (5  L.  D.,  643). 

It  is  very  clear  that  Simpson  has  never  enjoyed  "  in  its  full  fruition," 
the  "  one  pre-emptive  right"  to  which  he  is  entitled.  His  filing,  through 
a  mistake,  was  placed  upon  land  ou  which  he  had  never  settled,  and 
which  he  never  sought  to  obtain  under  the  pre  emption  law.  He  was 
defeatcil  in  his  efforts  to  amend  such  mistaken  filing  so  as  to  embrace 
the  tract  settled  upon,  as  stated,  by  the  discovery  of  a  prior  adverse 
claim  to  three-fourths  thereof,  and  his  excuses  for  leaving  the  remaining 
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one-fourth  are  reasonable,  and  sach,  I  think,  as  justify  his  act  in  this 
respect.  An  amendment  of  his  filing  could  not  have  been  allowed  in 
its  entirety,  as  asked  for,  because  of  the  existence  of  the  prior  home- 
stead entry  covering  the  larger  portion  of  the  tract  sought  to  be  em- 
braced. Simpson  was  not  bound  to  persist  in  adhering  to  his  claim  to 
this  tract  after  hediscovered  that  there  was  a  prior  adverse  claim  thereto. 
His  case,  in  my  opinion,  comes  clearly  within  the  rules  established  by 
the  authorities  above  cited,  and  he  is  not  therefore  within  the  inhibition 
of  section  2261  of  the  Revised  Statutes. 

Your  said  office  decision  is  accordingly  reversed,  and  Simpson  will  be 
allowed,  upon  his  offeribg  in  due  form  a  relinquishment  of  his  existing 
tiling,  to  make  a  new  filing  for  the  tract  last  applied  for,  as  stated. 


TIMIIEU  ENTRY— UEPAYMEN'T. 

Harry  Bane. 

Ou  the  cancellation  of  a  timber  entry,  for  the  reason  that  the  land  was  not  properly 
subject  to  such  appropriation,  repayment  may  be  allowed  if  it  appears  that  the 
entry  was  not  frauduU  nt  in  character. 

Secretary  Vilas  to  Commissioner  StodcslageVj  July  10,  1888. 

I  have  considered  the  appeal  of  Harry  Bane  from  your  decision  of 
2fovember  4, 1886,  and  February  S6,  1887,  declining  to  recommend 
the  return  of  the  purchase  money  paid  on  his  timber  land  entry,  No, 
1667,  for  the  NE.  J  of  Sec.  13,  T.  23  N.,  E.  45  E.  Spokane  Falls  land 
district,  Washington  Territory,  made  April  14,  1884. 

His  application  for  repayment  is  rejected  because,  as  stated  by  your 
office  letter,  his  entry  was  canceled  "  for  fraud."  Whilst  this  may 
have  been  one  of  the  reasons,  it  was  not  stated  in  the  letter  ordering 
the  cancellation.  That  order  was  stated  to  have  been  made  because 
Bane  failed  to  appeal  from  the  decision  of  the  register  and  receiver. 
Subsequently,  in  your  office  letter  of  June  24,  1886,  it  is  said  that  the 
entry  was  canceled  because  the  land  was  not  of  the  character  contem- 
plated by  the  act  of  June  3,  1878  (20  Stat.,  89).  The  reason  for  the 
adverse  finding  of  the  register  and  receiver  is  not  stated,  nor  is  that 
finding  in  the  record ;  but  I  conclude  it  was  based  upon  the  ground 
that  the  land  was  not  timber  in  character. 

The  testimony  taken  at  the  hearing,  ordered  on  report  of  special 
agent,  as  related  in  your  office  letter  on  June  14,  1886,  is  calculated  to 
create  a  serious  doubt  as  to  the  character  of  the  land ;  and  the  conclu- 
sion arrived  at  by  jour  office  is  based  ui)ou  what  was  considered  a  fair 
preponderance  of  testimony.  It  is  apparent  that  it  is  a  question  about 
which  men  might  honestly  differ.  Bane,  himself  familiar  with  the  land, 
seems  at  one  time  to  have  been  in  doubt  on  the  subject,  for  he  states 
that  he  first  made  homestead  entry  thereof  but  afterwards  believing  it 
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to  be  properly  timber  laud,  made  in  good  faitb,  tbe  entry  which  was 
canceled. 

Yoa  state  that  his  witnesses  testified  at  the  hearing  that  an  ordi- 
nary crop  could  not  be  raised  upon  the  land,  while  the  witnesses  for 
the  government  were  of  the  opinion  that  such  crop  could  be  raised, 
basing  their  opinion  on  the  fact  that  crops  were  raised  on  similar  land 
in  the  vicinity. 

Immediately  u|)on  the  entry  being  canceled  the  entryman  executed  a 
relinquishment  of  his  right  of  appeal,  and  made  application  for  are- 
X>ayment  of  the  purchase  money  and  fees.  The  entry  not  being  fraud- 
ulent his  application  for  repayment  should  be  allowed. 

Your  decision  is  therefore  reversed. 


PRACTICE— CONTEST  AFFIDAVIT—  JURIS DICT FOX . 

Strout  v.  Yeager. 

A  contest  affidavit  is  in  the  uatare  of  an  information,  and  when  it  is  accepted,  notice 
issued,  and  service  made  thereof,  jurisdiction  is  acquired. 

JFirst  Assistant  Secretary  Muldrow.  to  Commissioner  Stockslager,  July 

20, 1888. 

On  October  14,  1884,  Adrian  Yeager  filed  declaratory  statement 
alleging  settlement  the  day  before  upon  SE.  J,  Sec.  23,  T.  3  N.,  K. 
32  W.,  McCook,  Nebraska. 

He  made  proof  in  support  of  his  claim  on  June  25,  1885,  and  cash 
entry  June  29,  following. 

On  February  24, 188(5,  Frank  H.  Strout  initiated  contest  against  said 
entry.  At  the  hearing  had  in  pursuance  of  your  oflBce  letter  of  April  5, 
1886,  the  parties  appeared  by  counsel.  No  testimony  was  submitted  by 
the  claimant,  and  on  that  in  behalf  of  the  contestant  the  local  office  find- 
ing the  evidence  to  be  not  sufficiently  clear  to  warrant  a  recommenda- 
tion to  cancel  the  entry,  and  that  the  affidavit  of  contest  (made  before 
a  circuit  court  commissioner)  was  ''sworn  to  before  a  relative  who  is  also 
attorney  and  a  principal  witness  in  the  Ciise,"  dismissed  the  contest. 

By  decision  dated  December  2,  1886,  your  office  reversed  the  action 
below,  rejected  the  claimant's  proof  and  held  his  entry  for  cancellation, 
allowing  contestant  the  statutory  preference  right  to  enter  the  land. 

From  this  claimant  appeals  here. 

The  contestant's  affidavit  ofcontest  sets  out  that  the  claimant  did  not 
maintain  a  residence  on  the  laud  and  that  before  making  proof  he  sold 
or  contracted  to  sell  the  same. 

The  claimant  averred  in  final  proof  that  lie  established  actual  resi- 
dence on  the  land,  December  19, 1884  and  that  the  same  was  continuous; 
that  he  built  a  house  fourteen  by  sixteen  feet,  dug  a  well,  broke  five 
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acres  which  he  did  not  cultivate,  aud  that  his  improvements  were  worth 
$150. 

From  the  testimony  submitted  it  appears  that  the  walls  of  a  sod  honse 
about  ten  by  twelve  were  put  up  in  the  fall  or  early  winter  of  1884,  that 
the  roof  was  not  put  thereon  until  after  February  15, 1885,  that  the  im- 
provements were  worth  about  forty  dollars,  that  in  the  latter  part  of 
February,  1885,  the  claimant  had  a  bed,  stove  aud  table  hauled  to  the 
tract,  and  that  from  early  in  the  fall  of  18^4,  until  March,  18S5,  he  lived 
in  the  town  of  Culberson,  some  three  miles  distant,  where  he  worked  as 
a  jeweler. 

Considerable  testimony  was  introduced  to  the  etfect  that  the  claimant 
had  stated  prior  to  making  proof,  that  he  had  sold  the  land  aud  that 
he  would  be  paid  therefor  when  he  made  the  entry.  The  abstract  of 
t!itle  submitted  in  evidence  shows  that  on  June  30,  1885,  the  day  after 
his  cash  entry  he  transferred  the  land  by  warranty  deed. 

It  further  appears  from  the  testimony  that  shortly  after  making  cash 
entry  the  claimant's  vendee  hauled  the  former's  furniture  to  Culbert- 
son,  where  the  same  was,  on  July  2,  1885,  sold  it  at  auction  and  on  the 
day  following  (July  3),  the  claimant  left  the  country. 

It  appears  from  the  record  that  H.  B.  Strout  before  whom  the  affida- 
vit of  contest  was  made  subsequently  represented  the  contestant.  This 
is  not  material.  The  Department  has  held  in  Gotthelf  i?.  Swinsou  (5 
L.  D.,  657),  that  a  contest  affidavit  is  in  the  nature  of  information  and 
when  it  is  accepted,  notice  issued  and  service  made,  jurisdiction  is  ac- 
quired. Furthermore,  I  am  satisfied  from  the  record  that  the  claimant 
failed  to  comply  with  the  law  in  the  essential  requirements  of  residence 
and  good  faith. 

Your  decision  is  accordingly  affirmed.  This  disposition  of  the  case 
renders  it  unnecessary  for  me  to  pass  upon  that  part  of  your  decision 
which  refers  to  the  form  of  the  claimant's  proof  and  the  sufficiency  of 
his  published  notice  thereof. 


PRACTICE-REVIEW— PRIVATE  LAND  CLAIM. 

Charles  B.  McManus. 

Where  notice  of  a  decision  rendered  by  the  Commissioner  of  the  General  Land  Office 
has  not  been  given,  bis  successor  in  office  may  properly  review  said  decision  on 
motion  for  reconsideration. 

Secretary  Vitus  to  Commissioner  Stookslager^  July  21,  1S88. 

On  the  31st  of  January,  1879,  the  surveyor  general  for  the  district  of 
Louisiana  submitted  for  the  approval  of  your  office  two  certificates  of 
location,  No.  422,  A.  and  B.,  each  for  three  hundred  and  twenty  acres, 
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and  both  together  for  six  hundred  and  forty  acres,  issued  by  him  on 
the  same  day  under  section  3  of  the  act  of  June  2,  1858  (11  Stat.,  294) 
ia  satisfaction  of  the  confirmed  and  unlocated  private  land  claim  of 
Charles  Bergeron,  entered  as  N^o.  496  in  the  report  of  the  old  board  of 
commissioners  for  the  eastern  district  of  the  Territory  of  Orleans,  { Amer- 
ican State  Papers,  Green's  ed.  Vol.  2,  p.  36.^). 

This  claim  it  appears  was  confirmed  by  said  board,  acting  under 
authority  of  the  act  of  Congress  approved  March  2,  1807  (2  Stat.,  440), 
and  certificate  of  contirmation  issued  January  3,  1812. 

The  claim  for  certificates  of  location  acted  upon  by  the  surve3"or 
general  as  above  stated,  was  filed  by  Charles  B.  McManus,  claiming  as 
the  legal  representative  of  the  confirmee  by  purchase  at  public  sale* 
The  surveyor  general  further  reported  that  no  order  of  survey  ever 
issued  respecting  this  original  claim,  and  that  had  such  orders  issued, 
its  survey  would  have  .develo[)ed  total  confiict  with  other  titles.  lie 
therefore  issued  the  certificates  of  location,  or  scrip  as  such  certificates 
are  commonly  called. 

May  2,  1879,  j^our  office  having  under  consideration  the  matter  thus 
X^reseuted  held  said  scrix)  for  cancellation  on  the  ground  that  confirma- 
tion by  the  board  acting  under  the  act  of  1807,  was  not  confirmation 
within  the  meaning  of  the  3rd  section  of  the  act  of  1858. 

The  matter  thus  rested  until  the  27th  of  April  last  when  the  attorney 
for  McManus  addressed  a  letter  to  your  office  askinjr  infortnation  as  to 
the  status  of  the  case.  May  10,  following  your  office  by  letter  informed 
said  attorney,  in  reply  to  his  inquiry,  of  the  action  of  your  office  under 
date  of  May  2,  1879,  holding  for  cancellation  the  scrip  which  had  been 
issued  by  the  surveyor  general  in  satisfaction  of  the  claim  of  Charles 
Bergeron,  and  that  no  appeal  had  been  filed,  nor  had  any  report  after 
said  decision  been  received  from  the  surveyor  general  relative  thereto. 

On  the  same  date  (May  10, 1888),  your  office  addressed  a  letter  to  the 
United  States  surveyor  general  at  New  Orleans,  asking  him  to  examine 
his  records  and  report  whether  proper  notice  of  said  decision  was  given 
and  whether  an  appeal  or  notice  of  appeal  had  been  filed. 

May  15,  1838,  that  officer  replied  that  he  could  find  nothing  in  the 
records  of  his  office  showings  that  the  claimant  or  his  attorney  had  ever 
been  notified  of  your  said  office  decision  of  May  2,  1879.  He  further 
stated  that  said  decision  was  on  file  properly  endorsed,  and  that  in  ad- 
dition to  the  formal  endorsement  appear  the  following  notations  in  the 
hand  writing,  as  he  is  informed,  of  the  then  chief  clerk  :  '*  The  attorney 
in  this  case  has  replied  that  he  will  take  no  further  action  in  the  case,*^ 
and  in  pencil,  ^<Chas.  B.  McManus  notified  J.  L.  Bradford." 

May  24,  1888,  there  was  filed  in  your  office  a  motion  for  review  of 
your  said  office  decision  of  May  2, 1879.     Said  motion  set  out  that  until 
a  few  days  previously  thereto  no  notice  of  said  decision  of  May  2, 1879, 
had  ever  been  received.    Tlie  affidavits  of  McManus,  the  claimant,  and 
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BrartfortL  the  attorney,  are  filed  with  said  motion  in  corroboration  of 
the  statement  therein  relative  to  notice.  June  13,  18S8,  your  office  de- 
nied said  application  for  review  and  on  the  same  date  by  a  letter  to  the 
attorney  ^stated  that  the  surveyor  general  of  Louisiana  had  ^<beea  in- 
structed to  give  proper  notice  of  said  decision  in  order  that  appeals 
may  be  filed,  and  the  claims  be  brought  before  the  Department  of  the 
Interior  on  their  merits."  The  reasons  assigned  by  your  office  decision 
for  denying  the  motion  for  review  do  not  go  to  the  merits  of  the  easet 
but  rest  on  the  position  taken  by  your  office  that  it  will  not  review  and 
overrule  the  decision  of  the  former  Commissioner  upon  the  identical 
record  which  formed  the  basis  of  that  decision. 

Under  the  circumstances  I  do  not  think  the  position  of  your  office  in 
the  matter  is  tenable.  Having  found,  as  your  office  decision  does,  that 
due  notice  of  the  decision  of  1870,  had  never  been  given,  and  having 
directed  that  notice  be  given,  your  office  by  such  action  for  the  first 
time  fully  promulgated  that  decision. 

Any  motion  or  application  recognized  by  the  rules  of  practice  and 
filed  within  the  time  allowed  by  said  rules,  after  notice,  is  proper,  and 
is  entitled  to  recognition  and  action  on  its  merits. 

The  decision  in  this  case  was  not  final  in  your  office  until  after  ap- 
peal, or  until  after  the  time  allowed  for  repeal  and  the  time  allowed  for 
appeal  could  not  commence  to  run  until  notice  had  been  duly  given. 

It  follows  from  your  office  finding  as  to  notice,  that  the  motion  for 
reconsideration  was  entitled  to  recognition  and  action  by  your  office  on 
the  questions  therein  raised. 

The  papers  in  the  case  are  returned  herewith  for  the  action  of  your 
office  on  the  motion  for  review  and  reconsideration  of  the  decision  of 
May  2,  1879. 


irOMESTEAl>  EXTRY—AMEXDMEXT. 

James  Brady. 

Au  application  for  amendineat  sboiild  set  forth  speciHcally  what  efforts  were  made 
to  learu  the  true  description  of  the  land  desired,  how  the  allej^ed  mistake  occurred , 
and  show  that  every  reasonable  precaution  had  been  used  to  avoid  such  error. 

Acting  Secretary  Mulilroio  to  Commissioner  Stockslager^  July  21,  1888. 

I  have  considered  the  appeal  of  James  Brady  from  the  decision  of 
your  office  of  December  3,  1886,  denying^  his  application  to  amend  his 
homestead  entry,  made  September  6,  1886,  on  the  S.  J  of  S  W,  \  of  Sec. 
26,  and  K  J  of  Vw.  i  of  Sec.  35,  T.  "26"  N.,  R.,  10  W.,  Niobrara,  Ne- 
braska, so  as  to  make.it  embrace,  in  lien  of  said  land,  the  E.  ^  of  SW. 
J  and  NW.  i,  of  SB.  J  Sec.  "26,"  and  NE.  4  of  NW.  i  of  Sec.  35,  in  T. 
32  N.,  R.  10  W.,  in  said  district. 
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The  appellant's  application  sets  forth  that  he  intended  to  enter  the 
last  named  tract  in  township  32  and  his  entry  on  the  ^vst  named  tract 
in  township  2(>,  was  by  mistake  ;  that  he  discovered  his  mistake  just 
before  he  reached  his  home  on  his  way  back  from  the  local  office,  after 
making  his  entry,  which  office  was  distant  thirty-live  miles  from  his 
home,  and  on  the  next  day,  September  7,  1886,  he  returned  and  made 
said  application  to  amend.  The  alleged  mistake,  it  will  be  observed, 
relates  not  only  to  the  township  but,  also  to  the  smaller  subdivisions  of 
the  laud,  and  the  land  embraced  in  the  entry  forms  a  square,  while 
that  proposed  to  be  substituted  is  in  the  shape  of  an  L.  It  is  stated  in 
the  application,  that  Brady  had  "carefully  examined  the  land  before 
entry"  and  well  knew  the  land  he  intended  to  enter.  If  so,  he  knew 
its  shape  to  be  that  of  an  L,  and  if  he  understood  the  meaning  of  the 
letters  and  figures  designating  the  subdivisions  of  the  land  in  his  entry^ 
he  knew  that  the  land  therein  described  constituted  a  square  and  con- 
sequently was  not  the  land  he  intended  to  enter.  If  he  was  ignorant 
of  the  meaning  of  those  figures  and  letters,  he  was  negligent  in  not  in- 
forming himself  before  he  employed  them  in  making  his  entry. 

The  application,  moreover,  is  silent  as  to  what  efforts  he  made  to  find 
out  the  correct  numbers  of  the  land  before  entry,  how  he  happened  to 
make  the  alleged  mistake,  and  what  brought  it  to  his  attention  on  his 
way  home  from  the  local  office.  I  am  of  the  opinion  that  it  was  in- 
sufficient and  properly  denied. 

It  is  stated,  however,  in  an  affidavit  filed  by  Brady  with  his  appeal  to 
this  Department,  "  that  he  has  valuable  improvements,  consisting  of  a 
frame  house,  fourteen  by  sixteen  feet,  one  story  high,  reasonably  worth 
$100.00,  and  a  good  spring  of  water,  and  is  residing  on  said  tract ''  em* 
braced  in  his  proposed  amendment.  The  local  officers  found  that  he 
had  acted  in  good  faith,  and  it,  also,  appears  that  no  adverse  claim  has 
intervened.  You  will,  therefore,  direct  the  local  officers  to  forthwith 
notify  Brady,  to  file  with  them,  within  thirty  days  after  such  notifica- 
tion, his  own  affidavit,  with  such  additional  evidence  as  can  be  pro- 
cared,  showing  the  mistake  of  the  numbers  of  the  tract  intended  to  be 
entered,  and  that  every  reasonable  precaution  and  exertion  had  been 
used  to  avoid  the  error,  and  to  transmit  the  evidence  so  filed,  together 
with  their  written  opinion,  both  as  to  the  existence  of  the  mistake  and 
the  credibility  of  each  person  testifying  thereto,  to  your  office ;  where- 
upon, if  yon  are  entirely  satisfied  that  the  mistake  has  been  made  and 
that  every  reasonable  precaution  has  been  taken  and  exertion  made  to 
avoid  it,  you  will  allow  the  amendment. 

The  decision  of  your  office  is  modified  accordingly. 
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PRACTICE— TIMBER  CULTURE  COXTEST-RELIXgUISUMEXT. 

Kurtz  r.  Summers. 

A  reliuqnisbment,  made  after  an  affidavit  of  contest  againnt  the  entry  had  been  placed 

of  record,  but  before  issnance  of  notice  thereon,  and  withoat  knowledge  of  said 

contest,  does  not  inure  to  the  benefit  thereof. 
A  pre-emption  filing,  offered  after  cancellation  of  the  entry  on  a  relinquishment  thos 

made,  should  be  allowed,  subject  to  the  rights  of  the  contestant. 
The  preferred  right  of  the  contestant  in  such  a  case  depends  upon  his  subsequently 

establishing  the  grounds  of  cancellation  as  charged  in  his  affidavit  of  contest. 

First  Assistant  Secretury  Muldrow  to  Commissioner  Stockslager^   July 

21,  1888. 

I  have  considered  the  case  of  Lewis  Kurtz  v.  Fred  E.  Summers,  in- 
volviug  the  N  W.  J  of  Sec.  1,  T.  Ill  N.,  E.  63  W.,  Huron  Series,  Dakota 
Territory,  on  appeal  by  Kurtz  from  the  decision  of  your  of&ce  of  Janu- 
ary 5,  1887,  by  which  the  homestead  entry  of  Kurtz,  No.  10744,  on  said 
land  is  allowed  to  stand  but  is  made  subject  to  the  preemption  filing, 
No.  17,167,  of  Summers  thereon. 

Herschel  K.  Summers,  the  brother  of  the  preemptor,  Fred  E.  Sum- 
mers, made  timber  culture  entry  for  said  land  November  28,  1882. 

November  13, 1885,  the  appellant,  Kurtz,  Hied  an  affidavit  of  contest, 
alleging  failure  of  said  timber  culture  entryman  to  comply  with  the  re- 
quirements of  the  law  during  the  first  and  second  years  after  entry.  On 
the  next  day,  (November  14, 1885,)  after  the  tiling  of  this  affidavit,  Fred 
E.  Summers,  filed  the  relinquishment  of  Herschel  K.  Summers,  which 
was  placed  on  record  by  the  local  officers  and  the  entry  canceled,  and 
on  the  same  day  also  ottered  his  said  pre-emption  declaratory  statement 
(alleging  settlement,  November  14, 1885)  which  was  rejected  by  the  local 
officers,  but  two  days  thereafter,  November  16,  1885,  was  accepted  and 
filed.  November  18,  1885,  Kurtz  having  been  notified  by  the  local  offi- 
cers of  the  cancellation  of  the  timber  culture  entry  of  Herschel  K.  Sum- 
mers, made  his  said  homestead  entry,  claiming  a  preferred  right  of  entry 
as  contestant. 

Fred  E.  Summers,  had  been  negotiating  with  Herschel  K.  Summers 
for  some  months  prior  to  the  initiation  of  said  contest  for  the  purchase 
of  the  latter's  relinquishment  of  his  timber  culture  entr^"^,  and  had 
fiuall3'^  giv^en  him  $60.00  therefor,  being  at  the  rate  of  $6.00  per  acre  for 
the  ten  acres  of  land  broken  and  cultivated  by  him  on  the  tract,  and, 
at  the  date  of  the  relinquishment,  no  notice  of  the  contest  had  been  is- 
sued and  the  Summers  testified  they  had  no  knowledge  whatever  thereof. 
The  relinquishment  appears  to  have  been  made  in  good  faith  for  the  said 
consideration  and  not  in  consequence  of  said  contest.  The  entry  of 
Herschel  K.  Summers  having  been  canceled  on  his  relinquishmeut  thus 
obtained,  the  filing  of  Fred  E.  Summers,  which  accompanied  the  relin- 
quishment should  have  been  received,  and  was  subsequently  properly 
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allowed,  subject  to  whatever  rights  the  contestant  may  have  had  in  the 
premises.  Mitchell  v.  Robinson  (3  L.  D.,  546).  A  hearing  upon  the  al- 
legations of  the  affidavit  of  contest  was  had,  after  due  notice,  September 
30,  1886,  at  which  both  sides  introduced  testimony,  and  the  local  officers 
found  that  said  allegations  were  not  sustained  and  decided  against  the 
contestant,  and,  on  appeal,  your  office  affirmed  the  finding  of  the  local 
officers. 

The  evidence  shows  that  Herschel  K.  Summers,  had  five  acres  broken 
the  first  year  and  cultivated  to  oats  the  second  year  and  an  additional 
five  acres  broken  the  second  year. 

I  therefore,  concur  in  the  finding  of  your  office  and  the  local  officers, 
as  the  allegations  of  the  affidavit  of  contest  only  apply  to  the  first  and 
second  years  after  entry. 

As  Kurtz  could  only  acquire  a  preferred  right  of  entry,  under  the 
circumstances  of  this  case,  by  prosecuting  his  contest  to  a  successful  ter- 
mination, it  follows,  that,  having  failed  therein,  he  has  no  such  right, 
and  there  was  no  error  in  subordinating  his  entry  to  the  filing  of  Fred 
E.  Summers. 

The  decision  of  your  office  is  accordingly  affirmed. 


TIMBER  CULTURE  CONTEST— EVII>ENCE  OF  DEFAl'LT. 

Phelps  v.  Rape. 

Failare  to  have  trees  growing  within  the  time  required  by  the  statute  is  not  conclu- 
sive evidence  of  default  on  the  part  of  the  eutryiuan,  but  it  is  prima  facie  evidence 
of  such  default,  and  casts  upon  him  the  burden  of  showing  that  such  failure  was 
without  fault  on  his  part. 

First  Assistant   Secretary  Muldrow  to  Commissioner   Stocl'slager,  July 

21,  1888. 

I  have  considered  the  case  of  O.  B.  Phelps  v.  Edmond  T.  Eape,  on 
appeal  by  the  latter  from  the  decision  of  your  office  dated  December  22, 
ISSfiij  holding  for  cancellation  his  timber  culture  entry,  No.  670,  for  the 
SW.  i  of  Sec.  14,  T.  11  S.,  N.  23  E.,  Visalia  district,  California. 

The  entry  was  made,  April  24,  18S2,  and  Phelps  first  initiated  con- 
test July  6,  1885,  which  was  dismissed  without  prejudice  bj'  the  local 
officers  on  the  grounds  of  insufficiency  of  the  affidavit  and  defective  serv- 
ice of  notice.  On  the  day  of  said  dismissal,  October  9, 1885,  Phelps  filed 
a  new  affidavit  of  contest,  alleging,  substantially,  bad  faith  on  the  part 
of  the  claimant,  and  failure  to  plant  and  cultivate  trees,  seeds,  or  cut- 
tings, as  recpiired  by  the  law.  Hearing  was  had  after  due  notice  Novem- 
ber 17,  1885. 

The  claimant,  as  is  shown  by  the  evidence,  complied  with  the  require- 
ments of  the  law  during  the  first  and  second  years  after  entry,  but  he 
failed  to  plant  any  trees,  seeds,  or  cuttings,  during  the  third  year,  which 
ended  April  24, 1885.    About  April  10, 1885,  he  plowed  five  acres  which 
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had  not  previoasly  been  cultivated  or  broken,  and  after  the  expiratioD 
of  the  third  year,  about  May  1, 1885,  he  planted  tree-cuttings  on  said  five 
acres.  The  ground  was  so  hard  that  it  was  necessary  to  use  a  crowbar 
to  make  holes  of  sufficient  depth  to  receive  the  cuttings.  These  cut* 
tings  failed  to  take  root  and  died,  which  is  attributed  by  most  of  the 
witnesses  to  insufficient  preparation  of  the  ground,  and  the  lateness  of 
the  season  when  the  planting  was  done,  coupled  with  the  heat  and  dry 
weather.  Some  of  the  claimant's  witnesses  testify  that  the  cuttings 
were  killed  by  the  grasshoppers,  but  it  appears  that  they  withered  and 
commenced  to  die  before  the  grasshoppers  came.  During  the  month  of 
July,  1885,  (the  third  month  of  the  fourth  year  after  entry),  after  the 
claimant  had  learned  that  a  contest  had  been  or  was  about  to  bebegUD^ 
he  attempted  to  cure  his  default  for  the  third  year,  by  marking  out  raws 
with  a  cultivator  on  five  acres  of  land,  that  had  been  broken  the  first 
year,  cultivated  the  second  year  and  was  then  sown  to  wheat.  The  rows 
were  made  through  the  growing  wheat,  and  locust-seed  were  sown 
therein,  bat  they  failed  to  grow.  The  wheat  was  not  harvested,  but 
was  destroyed  by  four  or  five  hundred  hogs  which  were  pastured  on  the 
land  during  a  portion  of  the  cropping  season  of  1885. 

It  is  contended  by  the  claimant  that  his  default  in  failing  to  plant 
trees,  seeds,  or  cuttings  during  the  third  year,  was  cured  by  what  he 
did  during  the  fourth  year  or  prior  to  the  initiation  of  the  present  con. 
test,  October  9, 1888. 

Planting  the  cuttings.  May  1, 1885,  on  the  five  acres  which  had  aot 
been  broken  the  first  year,  nor  cultivated  the  second,  as  required  by 
the  law,  and  which  did  not  grow,  can  not  be  relied  on  by  the  claimant 
as  curing  his  default.  This  planting  was  not  only  done  after  the  ex- 
piration of  the  year  in  which  it  should  have  been  done,  but  on  ground 
unprepared  as  the  law  directs.  Here  was  a  double  default,  to  which, 
according  to  the  evidence,  the  failure  of  the  cuttings  to  grow  was — in 
part,  if  not  entirely' — attributable.  The  locust-seed  sown  in  rows  among 
the  wheat  in  July,  18S5,  also,  failed  to  grow.  While  the  failure  to  have 
trees  growing  is  not  conclusive  evidence  of  default  on  the  part  of  the 
claimant,  yet  it  is  prima  facie  evidence  of  such  default,  and  casts  upon 
him  the  burden  of  showing  that  such  failure  is  without  fault  on  his 
part.  !No  attempt  is  made  by  the  claimant  to  exonerate  himself,  and 
the  failure  of  the  locust-seed  to  grow  is  attributed  by  some  of  the  wit- 
nesses to  the  planting  in  the  dry  season,  when  there  had  been  no  rain, 
and  to  the  manner  of  the  planting  in  the  midst  of  the  wheat. 

It,  also,  appears  that  in  the  spring  of  1885,  the  claimant  through  a 
real  estate  agent  offered  his  claim  for  sale  at  a  stated  price,  but  before 
the  commencement  of  the  second  contest  witlulrew  it  from  market  and 
afterwards  told  said  agent  that  the  withdrawal  was  only  pending  the 
contest. 

The  failure  to  comply  with  the  law  the  third  year  after  the  entry  has 
not  been  cured  by  what  was  done  the  fourth  year,  and  the  conduct  of 
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the  claimant,  on  the  whole,  does  not  evince  an  intent  on  his  part  to 
comply  in  good  faith  with  the  requirements  of  the  law. 
The  decision  of  your  office  is  accordingly  affirmed. 


PRACTICE— PREFERENCE  RIGHT-NOTICE. 
LUNDY  V.  HOEBEL. 

An  entry  of  land  apparently  free  from  the  preference  right  of  a  saccessful  contestant, 
is  presumptively  legal,  and  should  not  thereafter  be  canceled  without  due  serv- 
ice on  the  entryman  of  the  notice  required  in  contest  cases  under  the  rules  of 
practice. 

Jurisdiction  is  not  acquired  by  the  local  office  in  the  absence  of  due  and  legal  service 
of  notice. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  July  21, 

1888. 

In  the  case  of  William  H.  Lundy  t?.  August  W.  Hoebel,  appealed  by 
Hoebel  from  the  decision  of  your  office,  dated  October  19, 18SG,  the 
record  discloses  the  following  facts : 

Lundy  contested  the  homestead  entry  of  one  Aaron  Everhard  for  the 
SE.  J  Sec.  23,  T.  113  K,  R.  25  W.,  Watertown  district,  Dakota,  and, 
by  the  decision  of  your  office,  dated  September  15,  1885,  procured  the 
cancellation  of  said  entry.  On  January  2, 1886,  Hoebel  made  timber 
culture  entry,  No.  11,400,  for  said  tract  of  land.  On  March  22,  follow- 
ing, Lundy  presented  his  affidavit  and  the  affidavit  of  C.  J.  Thomas, 
his  attorney  in  this  case,  and  in  the  said  contest  against  E  verhard,  deny- 
ing the  receipt  of  notice  of  said  cancellation,  and  asked  to  be  allowed 
to  enter  said  land.  On  the  same  day  a  notice  to  August  W.  Hoebel, 
St.  Paul,  Minnesota,  was  given  by  publication  in  a  newspaper,  to  ap- 
pear at  the  local  office.  May  20, 1886,  and  show  cause  why  his  entry 
should  not  be  canceled  and  Lundy's  application  allowed.  Two  days 
afterwards,  a  copy  of  said  notice,  enclosed  in  a  registered  letter  and  ad- 
dressed to  said  Hoebel,  at  St.  Paul,  Minnesota,  was  mailed  at  De  Smet, 
Dakota.  There  is  nothing  in  the  record  to  show  that  this  letter  was 
ever  received  by  Hoebel,  or  that  a  copy  of  said  notice  had  been  posted 
in  the  register's  office  or  on  said  tract  of  land.  No  affidavit  or  other 
evidence  of  the  non-residence  of  the  appellant,  or  that  any  effort  what- 
ever had  been  made  to  obtain  personal  service  on  him,  before  said  pub- 
lication was  made,  is  found  in  the  record. 

On  the  day  fixed  for  hearing,  appellant,  by  his  attorney,  entered  a 
special  appearance,  and  moved  that  the  proceeding  against  him  be 
dismissed,  because  he  had  not  been  served  with  notice  as  required  by 
law  and  the  rules  of  practice.  The  motion  was  overruled,  and  appel- 
lant made  no  further  appearance  in  the  case. 

The  evidence  of  Lundj^  not  having  received  notice  of  the  cancellation 
Of  the  Everhard  entry,  in  addition  to  the  aforesaid  affidavits  of  Lundy 
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and  his  attorney,  consists  of  the  register's  certificate  that  the  only  no- 
tice given  of  said  cancellation  by  the  local  office  was  sent  to  A.  !N. 
Waters,  Esq.,  of  De  Sniet,  Dakota,  and  the  affidavit  of  Waters,  dated 
March  31,  1886,  that  he  received  and  returned  to  the  land  office  said 
notice,  and  that  he  was  not  Lundy's  attorney  in  said  contest  case  against 
Everhard.  These  affidavits  could  not  be  received  as  evidence  at  a  hear- 
ing, if  objected  to  by  the  appellant.  On  this  evidence  Lundy's  entry- 
was  allowed  by  the  local  officers.  In  which  action  your  office  concurs, 
and  holds  appellant's  entry  for  cancellation. 

Where,  as  in  this  case,  the  cancellation  of  an  entry  has  been  pro- 
cured by  a  contestant,  and  more  than  three  and  a  half  months  there- 
after such  contestant  has  not  come  forward  to  signify  his  intention  to 
exercise  his  preference  right  of  entry,  and  the  tract  of  land  embraced 
in  the  canceled  entry,  after  such  period,  is  entered  by  a  third  party, 
such  entry  is  presumptively  legal,  and  should  not  be  canceled  without 
due  service  on  the  eutryman  of  the  notice  required  in  all  contest  cases 
by  rules  of  practice  in  force  in  this  Department. 

The  attempted  service  of  notice  in  this  case  was  unauthorized  and 
conferred  no  jurisdiction  on  the  local  officers  over  the  person  of  the  de- 
fendant and  consequently  no  jurisdiction  to  hear  and  determine  the 
matter  submitted  to  them  on  the  ex  parte  affidavits  furnished  by  Lundy • 
Appellant  is  entitled  to  his  day  in  court,  and  to  an  opportunity  to  show 
cause  why  his  entry  should  not  be  canceled. 

The  decision  of  your  office,  holding  his  entry  for  cancellation  on  the 
ground  that  it  conflicts  with  Lundy's,  is  therefore  erroneous.  The  ac- 
tion of  the  local  officers  in  overruling  appellant's  motion  to  dismiss  was 
proper,  but  the  case  should  have  been  continued  for  service  of  notice 
on  the  defendant. 

For  the  reasons  given,  Lundy's  entry  will  be  suspended,  and  a  day 
fixed  by  the  local  officers  for  a  hearing  in  the  case,  giving  him  a  reason- 
able time,  after  receipt  of  notice  of  this  decision,  to  secure  service  on 
Hoebel,  whose  entry  in  the  meantime  will  remain  of  record. 

The  decision  of  your  office  is  accordingly  reversed. 


TIMBER  CULTURE  ENTRY-PRELIM IX ARY  AFFIDAVIT. 

AXBEET  D.   BOAL. 

A  timber  culture  entry,  made  through  an  agent,  and  without  the  preliminary  affidavit 
required  by  the  statute,  is  illegal ;  but  the  defect  may  be  cured  by  filing  au  affi« 
davit  properly  executed,  which  will,  when  made,  be  held  to  relate  back  to  the 
date  of  the  entry. 

Acting  Secretary  Muldrow  to  Commissioner  Stockslager^  July  21, 1888. 

In  the  matter  of  the  application  of  Albert  D.  Boal  to  perfect  timber- 
culture  entry  No.  5,487  for  the  XE.  J  Sec.  17,  T.  9.,  R.  40  W.,  North 
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Platte  district,  Nebraska,  before  me  on  appeal  from  the  decision  of 
yonr  office  dated  December  13,  1886,  the  record  discloses  the  following 
facts : 

Said  entry  was  made  October  11, 1884,  and  is  illegal  in  that  Boal  did 
not  make  the  affidavit  required  of  an  applicant  by  section  two  of  the 
act  of  June  14, 1878,  (20  Statutes  113),  either  before  the  register  or  re- 
ceiver, or  any  other  officer  authorized  to  administer  oaths  in  the  district 
where  the  land  is  situated.  In  fact  he  did  not  take  the  required  affida- 
vit in  said  district  or  elsewhere. 

The  entry  was  made  through  the  agency  of  one  Fred  C.  Powers.  On 
September  7, 188G,  special  agent  George  B.  Coburn  obtained  from  Boal 
an  affidavit  in  which  he  says  that  he  did  not  go  to  Nebraska  to  make 
entry  but  signed  the  papers  in  Illinois;  that  the  entrj^  was  made  in 
good  faith  and  with  the  intention  of  raising  trees  on  the  tract  and  that 
he  had  no  knowledge  of  the  timber-culture  law  and  suppDsed  the  entry 
was  perfectly  regular. 

On  September  28, 1886,  said  special  agent  reported  the  facts  in  the 
case  to  your  office  and  recommended  "  cancellation  of  entry  unless  claim- 
ant desired  to  perfect  same  by  tiling  legal  affidavit,  in  which  case  he 
should  be  allowed  a  reasonable  time  for  that  purpose,  upon  promptly 
signifying  his  desire  so  to  do."  He  further  says—"  I  think  he  (Boal) 
did  this  in  good  faith  not  knowing  the  requirements  of  the  timber-cult- 
ure law.'' 

On  October  9, 1886,  the  register  at  North  Platte,  Nebraska,  trans- 
mitled  to  your  office  Boal's  application — signed  September  30, — to  be 
allowed  to  file  the  affidivit  required  by  law  to  make  the  entry  valid. 
In  this  application,  which  is  sworn  to  by  the  applicant  and  corroborated 
by  the  oath  of  James  F.  Boal,  applicant  states,  that  about  October  5, 
1884,  he  was  informed  by  his  father  James  F.  Boal, — who  had  been 
looking  at  land  in  Keith  County,  Nebraska  that  he,  (Jas.  F.,)  had  been 
informed  by  Fred  0.  Power,  that  residents  of  Illinois  without  going  to 
Nebraska,  or  appearing  before  the  land  officers,  could  make  legal  tim- 
ber-culture entries ;  that  said  Powers  was  a  land  agent  and  locator  and 
if  affiant  desired  would  send  him  papers  to  sign  and  return  and  he 
(Powers)  would  make  filing  in  full  compliance  with  the  timber-culture 
law ;  that  he  received  and  signed  the  papers  in  Illinois  and  returned 
them  to  Powers  with  fee  inclosed,  and  received  from  Powers  receiver's 
receipt  No.  5487  dated  October  11, 1884 ;  that  he  took  the  claim  in  good 
faith  and  has  complied  with  the  law  as  to  plowing  and  cultivation,  and 
that  he  had  no  knowledge  that  the  entry  had  not  been  made  in  full 
compliance  with  law  until  informed  to  the  contrary  by  Coburn. 

Claimant's  entry  was  held  for  cancellation  on  the  report  of  special 
agent  Coburn,  and  in  the  decision  appealed  from  his  application  is  de- 
nied on  the  ground  that  if  he  ^^  was  misled  and  deceived  as  he  avers, 
it  was  through  no  fault  of  the  United  States,  but  presumably  due  to  his 
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ignorance  of  the  law  (which  he  is  supposed  to  know)  which  does  not 
excuse  his  error." 

All  men  are  presumed  to  know  the  law  and  the  general  rule  unqaes- 
tionably  is  that  iguorance  of  law  is  no  excuse.  Some  exceptions,  how- 
ever, have  been  made  to  this  rule,  where  ignorance  really  existed  and 
no  intentional  wrong  has  been  done,  and  no  actual  fraud  perpetrated. 
In  the  case  of  Ferguson  v.  Iloff  (4  L.  D.,  401)  ignorance  of  the  same 
provision  of  the  timber  culture  act  shown  in  this  case  was  excused. 
Appellant  will  be  allowed  sixty  days  from  receipt  of  notice  of  this  de- 
cision within  which  to  make  the  required  affidavit.  When  made,  it 
will  relate  back  to  the  date  of  entry. 

The  decision  of  vour  office  is  therefor  reversed. 


PLACER  MINING  CLAIM— EXPENDITURE. 

Trickey  Placer. 

Work  done  ou  a  ditch  outside  of  a  placer  clnim,  and  prior  to  the  location  thereof, 
cannot  be  accepted  in  proof  of  the  required  expenditure,  where  it  is  apparent 
that  such  ditch  was  not  made  for  the  purpose  of  developing  the  claim. 

Acting  Secretary  Muldrotc  to  Commissioner  Stockslager,  July  21,  J 888. 

I  have  considered  the  a])peal  of  The  Alice  Mining  Company  from  the 
decision  of  your  office  of  January  27,  1887,  holding  for  cancellation  the 
mineral  entry  of  said  company  No.  2751,  for  the  B.  L.  Trickey  Placer 
claim,  located  in  the  SW,  Jof  Sec.  2,  S.  i  of  Sec.  3,  N.  J  of  Sec.  10,  and 
NW.  i  of  Sec.  11,  T.3  S.. Range  74  W.,  6  P.  M.,  Upper  Fall  river  mining 
district  and  Central  City  land  district,  Colorado. 

Your  office  hold  the  entry  for  cancellation  upon  the  grounds,  that  •*  ic 
does  not  appear  that  the  expenditure  required  by  Sec.  2325,  U.  S.  Re- 
vised Statutes,  has  been  made  upon  this  claim,  and  in  addition  thereto, 
it  is  not  satisfactorily  sh6wn  that  any  mineral  has  been  discovered 
therein.'' 

In  response  to  a  letter  from  your  office  dated  October  19, 1886,  the 
surveyor  general  certifies  that  the  value  of  labor  and  improvements 
upon  this  claim  is  not  less  than  $500,  and  that  said  improvements  con- 
sist of  '^a  one-half  interest  in  a  mining  ditch  8,000  feet  in  length  in  earth 
and  rock,  starting  from  Fall  River."  From  the  approved  plat  of  survey 
it  appears  that  said  ditch  is  situated  entirely  outside  of  the  limits  of  the 
"E.  L.  Trickey  Placer  claim"  and  runs  through-  a  large  part  of  the 
'*  Texas  Placer  claim",  which  is  contiguous  to  and  north  of  the  "Trickey 
Placer  Claim",  and  the  deputy  surveyor  in  his  report  states  that 
'<no  workings  have  been  done  on  the  claim  itself  (the  Trickey  Placer), 
but  a  ditch  has  been  constructed  from  a  point  on  Fall  River,  about  a 
mile  above  the  claim,  and  runs  within  a  short  distance  of  the  north 
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side  of  the  claim^  and  that  said  ditch  wasbiii^t  for  the  purpose  of  work- 
ing this  and  other  claims,  and  that  any  part  of  the  "TrickeyPlacer 
claim"  can  be  reached  by  the  ditch  described  above. 

The  '^Trickey  Placer  claim"  and  the  "Texas  Placer  claim"  are  both 
owned  by  appellant  and  a  one-half  interest  in  the  said  ditch,  which  is 
estimated  to  have  cost  $5,000,  is  allotted  to  each. 

It  farther  appears,  however,  that  said  ditch  was  constructed  during 
the  period  of  time  from  May  to  December,  18S1,  inclusive,  and  the  claim 
involved  in  this  case  (Trickey  Placer)  was  not  located  until  nearly  three 
years  thereafter,  August  1, 1884.  It  is  difficult  to  understand  how  the 
ditch  could  have  been  built  in  part  for  working  this  claim  so  long  a  time 
before  the  location  thereof.  It  certainly  seems  improbable,  that  costly 
improvement  would  have  been  made  for  the  development,  of  a  claim 
not  located  and  which  was  suffered  to  remain  uulocated  for  nearly  three 
years,  during  which  it  was  subject  to  location  and  entry  by  outsiders 
not  interested  in  said  improvements.  There  is  no  explunatiou  of  this 
circumstance  in  the  record. 

The  cases,  in  which  work  done  outside  the  claim,  has  been  held  to  be 
^' as  available  for  holding  the  claim  as  if  done  within  the  boundaries 
thereof,"  are  cases  where  the  work  has  been  done  in  whole  or  in  part,  for 
the  purpose  of  prospecting  or  developing  the  particular  claim  involved 
in  the  controversy.    Chambers  v.  Harrington  (111  XJ.  S.,  350), 

It  is  true  the  deputy  surveyor  reports  that  the  ditch  "was  built  for 
the  purpose  of  working  this  and  other  claims,"  but  this  is  a  matter  as  to 
which  he  doubtless  had  no  personal  knowledge  and  his  statement  was 
evidently  based  upon  those  of  interested  parties. 

Without  passing  upon  the  question  whether  the  work  relied  on  in 
this  case  could  be  held  as  available  for  holding  the  claim  if  it  had  been 
done  after  the  location  thereof  and  in  part  for  its  development,  I  am  of 
the  opinion,  that  under  the  circumstances  of  this  case  and  in  the  absence 
of  all  explanation,  it  should  not  be  so  held.  The  purpose  of  the  law  in 
requiring  improvements,  was  to  compel  "  every  person  who  asserted  an 
exclusive  right  to  his  discovery  or  claim  to  expend  something  of  labor 
or  value  on  it  as  evidence  of  his  good  faith  and  to  show  that  he  was  not 
acting  on  the  principle  of  the  dog  in  the  manger."  Chambers  v.  Harring- 
ton, supra. 

To  allow  claims  upon  which  as  in  this  case,  no  work  whatever  has 
been  done  and  which  are  and  for  an  indefinite  time  may  continue  to  be 
wholly  unused  for  mining  purposes,  to  be  tacked  on  from  time  to  time  to 
improvements  made  long  before  their  location,  would  open  the  door  and 
let  in  the  evil  whicli  the  law  was  designed  to  remedy. 

This  claim  embraces  all  the  land  between  said  "Texas  Placer"  and 
the  Fall  River  and  extends  250  feet  beyond  said  river,  no  work  had  been 
done  upon  it,  and  it  does  not  appear  that  mineral  has  been  discovered 
on  it. 
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These  facts  clearly  iudicate  that  the  claim  was  not  located  for  placer 
mining  thereon,  but  with  a  view  to  the  ownership  and  control  of  the 
banks  of  the  river,  which  runs  through  the  entire  length  of  the  claim, 
parallel  with  and  about  two  hundred  and  fifty  feet  from  its  soathern 
boundary. 

The  decision  of  your  office  is  affirmed. 


MIXING  CLAIM-SCHOOL  LAND-RES  JUDICATA. 

Boulder  and  Buffalo  Mining  Co. 

Thoagh  the  langaage  of  adecisioD  may  in  terms  purport  to  definitely  settle  the  qaes- 
tiou  as  t'j  whether  a  certain  section  of  land  was  exccx)ted  from  the  school  grant 
because  of  its  known  mineral  character,  yet  such  question  is  in  fact  only  res  ju^ 
dicata  as  to  the  laud  actually  involved  in  the  case  wherein  such  decision  was 
rendered. 

Secretary  Vilas  to  Commissioner  Stockslager,  July  24,  188S. 

Ill  the  matter  of  the  application  of  the  Boulder  and  Buffalo  Hunter 
Consolidated  Mining  Company,  for  patents  on  entry  No.  141,  Buffalo 
Hunter  mineral  claim,  and  entry  Xo.  142,  Boulder  lode  mineral  claim, 
appealed  from  the  decision  of  your  office,  dated  Jan.  14,  1887,  the 
record  discloses  the  following  facts. 

Said  claims  are  in  the  B.  i  N.  W.  J,  and  the  K  W.  ^  of  the  X.  E.  J  of  Sec. 
16,  T.  22  S.,  E.  72  W.  6.  P.  M.  Pueblo  Colorado  land  district.  After 
giving  the  notice  and  making  the  proof  usually  required  in  such  cases, 
said  entries  were  allowed  on  December  31, 1883,  and  the  register's  final 
receipts  therefor  obtained. 

The  survey  of  said  township  was  approved  February  10,  1872,  and 
said  section  sixteen,  was  returned  as  agricultural  land.  The  State  of 
Colorado,  notwithstanding  her  presumptive  right  to  the  land  covered  by 
said  entries  under  the  grant  to  the  State  of  the  16th  and  36th  sections 
for  school  purposes,  had  no  special  notice  of  the  proceedings  taken  by 
said  mining  company,  and  was  not  made  a  party  defendant  therein. 
It  seems  to  have  been  taken  for  granted  by  said  company  that  the  min- 
eral character  of  the  land  in  said  section  had  been  authoritatively  set- 
tled in  the  case  of  Town-site  of  Silver  Cliff  v.  the  State  of  Colorado  de- 
cided December  15,  1879,  by  Acting  Commissioner  Armstrong  (Copp's 
M.  L.  279),  and  the  company,  at  the  time  of  making  proof,  tendered  no 
evidence  of  the  mineral  character  of  the  land  entered ;  nor  was  there 
any  demand  or  suggestion  on  the  part  of  the  local  officers  that  such 
I)roof  was  necessary. 

Un  February  16  and  17,  3886,  your  office  held  said  entries  for  cancel- 
lation, on  the  ground  that  the  evidence  on  file  did  not  show  that  the 
land  entered  "  was  known  to  be  v^aluable  for  mineral  prior  to  the  date 
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of  the  admission  of  Colorado  as  a  State,  to  wit,  August  1,  1876,"  and 
that  said  land  "  passed  to  the  State  under  the  provisions  of  the  act  of 
Congress  approved  March  3, 1875." 

Subsequently  appellant  made  a  motion  for  review  in  your  office,  and 
asked  that  said  entries  be  x)assed  to  patent  ou  the  evidence  in  the  case, 
and  in  support  of  its  motion  insisted  that  the  case  of  Town  site  of  Sil- 
ver Clifi*  f .  The  State  of  Colorado,  determined  thecharacter  of  the  land 
in  said  section  sixteen,  and  that  it  did  not  pass  to  the  State  for  school 
purposes.  Appellant  further  asked — if  its  position  as  to  the  effect  of 
said  decision  was  nolb  deemed  correct, — that  further  time  be  given  it  to 
enable  it  to  show  that  the  mineral  character  of  the  land  entered,  was 
known  long  before  the  admission  of  Colorado,  and  consequently  that  it 
did  not  pass  to  the  State  under  the  provisions  of  said  act  of  March  3, 
1875. 

The  decision  of  your  office  from  which  this  appeal  is  taken,  denied 
the  motion  for  review  and  failed  to  grant  appellant  leave  to  make  sup- 
plemental proof  in  support  of  its  claim. 

The  language  used  by  the  Assistant  Commissioner,  in  deciding  the 
case  of  Townsite  of  Silver  Cliff  v.  The  State  of  Colorado,  is  very  broad 
and  might  quite  naturally  warrant  the  conclusion  that  the  character 
of  all  the  land  in  said  section  sixteen,  had  been  authoritatively  adjudi- 
cated and  det/ermined.    The  language  used  is  as  follows  : 

The  cleclaratioQ  of  the  claim  of  the  towa  was  filed,  and  after  due  notice  to  the  State, 
a  hearing  was  had,  commencing  May  S,  1879,  to  determine  the  character  of  the  land  in 
eaid  section  ftxteeUy  and  whether  it  was  known  as  mineral  land  prior  to  survey.  *  *  * 
At  said  hearing  all  parties  were  present.  The  testimony  submitted  shows  beyond  a 
reflisonable  donbt  that  the  land  was  known  as  mineral  as  early  as  18(34,  and  that  at 
different  times  between  that  date  and  1878  various  parties  prospected  the  land,  took 
out  specimens  of  mineral,  some  of  which  were  assayed  and  found  to  yield  a  good  re- 
turn in  silver  with  traces  of  gold.  The  State  cross-examined  the  witnesses  but  intro- 
duced none.  *  *  •  The  land  in  question  is  clearly  not  within  the  grant  to  Colorado 
for  school  purposes,  but  is  government  land,  and  subject  to  sale  only  under  her  laws. 

In  said  townsite  decision  there  is  no  description  given  of  "  the  land 
in  question ''  in  that  case,  but  an  inspection  of  the  record  in  said  case 
shows  that  only  the  south  half  of  said  section  was  in  controversy,  and 
the  language  of  the  Assistant  Commissioner  must  be  construed  as  ap- 
plying only  to.  the  land  in  said  south  half. 

Your  decision,  so  far  as  it  holds  appellant's  proof  insufficient,  is  there- 
fore concurred  in.  No  good  reason  however  can  be  discovered  for  re- 
fusing to  allow  appellant  to  make  supplemental  proof  on  giving  due 
notice  to  the  State  of  Colorado,  of  its  intention  so  to  do,  and  of  its  ap- 
plication for  patents  for  said  laud.  Appellant  will  therefore  be  allowed 
sixty  days  from  receipt  of  notice  of  this  decision  within  which  to  insti- 
tute the  proper  proceedings  in  the  premises  against  said  State. 

The  decision  of  your  office  is  modified  accordingly. 
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RAILROAB  WITHDR/VWAL-ACT  OF  JUNE  22,  1876. 

Florida  Et.  &  Navigation  Co.  v.  Boardman. 

The  act  of  Jane  22,  1876,  which  repealed  the  statute  prohibiting  the  disposal 'of  pab- 
lie  lands  in  Florida  otherwise  than  nnder  the  homestead  law,  did  not  operate  to 
relieve  lands  from  the  effect  of  a  subsisting  railroad  withdrawal ;  nor  did  the 
^'offering/'  under  the  proclamation  of  July  13,  1H78,  of  lands  thus  withdrawn  af- 
fect their  status  as,  by  the  terms  of  said  proclamation,  **  lands  reserved  for  rail- 
road purposes  "  were  expressly  excepted  from  the  lands  to  be  offered. 

Secretary  Vilas  to  Commissioner  Stoclslager,  July  24, 1888. 

I  have  before  me  the  appeal  of  the  Florida  Railway  &  Navigation 
Company  from  your  decision  of  November  3, 1886,  holding  for  approval 
Charles  A.  Boardmuu's  cash  entry  No.  1339,  of  February  7,  1881,  for 
the  SW.  i  SE.  I  Sec.  15,  T.  10  S.,  R.  24=  E.,  Gainesville  district,  Florida. 

As  your  said  decision  statts,  the  tract  in  question  "  is  within  the  fif- 
teen mile,  indemnity  limits  of  the  grant  of  May  17,  1856  (11  Stat.,  15), 
for  the  Florida  Railroad  Company — now  Florida  Railway  and  Kaviga 
tion  Company — a  withdrawal  for  the  benefit  of  which  was  ordered  in 
the  year  1856." 

Your  said  decision  adds,  however,  that  "said  land  was  offered  on 
November  9, 1878,  under  act  of  June  22, 1876,  in  compliance  with  the 
President's  proclamation  No.  837,  dated  July  13, 1878;"  that  "on  Feb- 
ruary 7, 1881,  the  same  was  purchased  by  Charles  A.  Boardman,  in 
connection  with  the  N.  i  of  NE.  i  and  NE.  ^  NW.  J,  Sec.  22,  of  the  town- 
ship specified,  per  cash  entry  No.  1339,"  and  that  "  the  land  in  question 
has  not  been  selected  for  railroad  purposes." 

Upon  this  basis  of  fact  you  hold  that  "  Mr.  Boardman's  entry,  having 
been  made  subsequent  to  said  offering,  and  prior  to  the  withdrawal  of 
March  26, 1881,  was  properly  admitted." 

But  in  my  opinion  the  so-called  offering  of  1878,  did  not  really,  in 
law,  affect  the  status  of  the  tract  in  question. 

Both  at  the  date  of  said  "offering" — November  9, 1878 — and  at  the 
time  of  Boardman's  attempt  to  purchase — February  7,  1881 — the  with- 
drawal for  the  benefit  of  said  grant  was  subsisting  in  full  force  and  effect 
(Atlantic,  Gulf,  and  West  Indies  Transit  Railroad  Co.,  2  L.  D.  561; 
Florida  Railway  and  Navigation  Co.,  5  L.  D.,  107) ;  and  neither  the  "  act 
of  June  12, 1876  (which,  by  the  way,  became  law  on  July  4, 1876)  nor  the 
"  proclamation  of  the  President,  No.  837,"  in  any  way  authorized  the 
laud  officers  to  make  the  attempted  sale  to  Boardman  in  disregard  of 
said  withdrawal. 

The  act  referred  to  simply  repealed  the  previously  existing  statute  for- 
bidding the  disposal  of  the  public  lands  otherwise  than  under  the  home- 
stead law.  It  neither  revoked  the  withdrawal  itself,  nor  excepted  the 
land  in  question  from  the  operation  of  the  withdrawal. 

The  President's  proclamation,  on  the  other  hand,  expressly  excepted 
from  among  the  lands  to  be  offered,  "lands  reserved  for  railroad  pur- 
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I>ose8."  This  exception,  in  view  of  the  withdrawal  mentioned,  should 
have  prevented  the  attempted  "offering"  of  the  tract  afterwards  in- 
claded  in  Boardman's  entry. 

Under  such  circumstances  I  cannot  concur  in  your  statement  that 
"  the  government  saw  fit  to  exercise  its  right  to  sell  the  tract  in  ques- 
tion, and  offered  the  same  in  1878,  thus  iu  effect  revoking  the  with- 
drawal of  1856." 

Your  said  decision  is  accordingly  reversed. 


PRE-EMPTIOX  ENTRY— RESIDENCE. 

Daniel  Lombardi. 

The  fact  that  land  is  not  inhabitable  throughout  the  entire  year  will  not  preclude  it» 
purchase  under  the  pre-emption  law. 

Secretary  Vilas  to  Commissioner  Stoekslager,  July  24,  1888. 

This  is  an  appeal  by  Daniel  Lombardi  from  your  oflBce  decision  of 
January  3,  1887,  wherein  you  affirm  the  action  of  the  local  oflice  in  re- 
jecting his  preemption  proof  submitted  November  13,  1886,  under  his 
declaratory  statement  filed  March  17,  1884,  alleging  settlement  in  1874 
upon  W.  i,  SW.  i,  Sec.  4  and  N.  J,  SE.  J,  Sec.  5,  T.  12  N.,  R.  15  E.,  Sac- 
ramento, California. 

The  plat  of  said  township  was  filed  March  25,  1876. 

The  claimant  averred  on  final  proof  taken  by  the  county  clerk  of  El 
Dorado  county  that  he  settled  and  established  residence  on  the  land  iu 
June,  1874,  that  his  improvements  consisted  of  a  house  of  hewed  logs 
twenty  by  thirty  feet,  stable,  corral,  milk  house,  fencing,  about  four 
acres  broken,  totJil  value  $600,  that  he  used  the  land  for  grazing  stock 
and  raising  hay  and  that  his  residence  had  been  continuous '^except 
when  compelled  to  leave  on  account  of  snow." 

From  the  further  testimony  of  the  claimant  and  witnesses  to  his  final 
proof,  it  appears  that  after  his  settlement  in  June,  1874,  he  inhabited 
the  land  from  about  June  1,  to  November  1,  of  each  year,  that  in  con- 
sequence of  the  heavy  snows,  the  tract  being  of  great  altitude,  he  re- 
moved with  his  stock  to  the  lower  foot  hills. 

The  claimant  stated  that  ho  did  not  own  other  land  but  let  his  stock 
"run  on  unclaimed  land  during  the  winter;"  also  that  the  tract  in 
question  was  his  only  home. 

The  action  of  both  the  local  and  your  office,  is  based  upon  your  office 
decision  of  July  10, 1886,  in  the  case  of  Clough  v.  Morrow,  in  this  case 
Morrow  a  homestead  eutryman,  contested  the  right  of  Clough,  a  pre- 
emption claimant,  to  make  cash  entry.  Without  passing  upon  the 
merits  of  the  controversy,  your  office,  finding  from  the  testimony  that 
the  land  was  inhabitable  only  four  or  five  months  during  the  year,  held 
that  it  was  not  subject  to  entry  under  any  law  requiring  continuous 
residence.    In  this  I  cannot  concur. 


58  DECISIONS   RELATING   TO    THE    PUBLIC   LANDS. 

The  statute  does  not  prohibit  pre-emption  entry  upon  land  of  like 
character  to  that  involved  herein.  While  it  is  true  that  the  claimant 
is  required  to  show  a  continuous  residence,  the  department  has  rei^eat- 
edly  held  that  absences  which  do  not  impeach  his  good  faith  may  be 
excused.  This  claimant,  in  my  opinion,  settled  upon  the  land  with  the 
honest  intention  of  making  it  his  home,  he  has  established  and  for 
twelve  years  has  continued  his  occupancy  of  the  same  and  has  pat  val- 
uable improvements  thereon.  His  absences,  although  extended,  have 
been  the  result  of  a  cause  beyond  his  control.  They  are  fully  accounted 
for  and  do  not  in  any  manner  indicate  that  he  has  acted  with  fraudu- 
lent intent. 

The  entry  should  be  allowed.    Your  decision  is  reversed. 


HOMESTEAD  ENTRY— RESIDENCE-XATURALIZATION. 

A.  E.  Archibald. 

Resideuce  allegeO  ander  the  homstead  law  is  not  consistent  with  the  maintenance  at 
the  same  time,  in  another  State,  of  the  residence  required  a')  a  pre-requisite  to 
citizenship  under  the  naturalization  laws. 

Secretary  Vilas  to  Commissioner  Stockslagerj  July  24,  1888. 

The  record  in  this  case  shows  that  on  December  9, 1882,  A.  R.  Archi- 
bald made  homestead  entry  for  the  N.  W.  i,  Sec.  23,  T.  149  N.,  R.  66 
W.,  Devil's  Lake  land  district,  Dakota,  and  that  he  commuted  the 
same  to  cash  entry  No.  35,  ou  December  1,  1883. 

The  commutation  proof  of  the  claimant  shows  that  he  established  his 
residence  on  the  la^nd  on  May  15,  1883,  and  that  he  and  his  family,  a 
wife  and  one  son,  have  resided  thereon  continuously  since  that  date- 
He  was  "absent  a  few  times  on  business,"  but  his  family  was  on  the 
land  all  the  time.  His  improvements  consist  of  a  frame  dwelling  house 
twelve  by  fourteen  feet,  with  an  addition  ten  by  twelve  feet  in  size, 
and  15  acres  of  breaking,  valued  at  $250.  He  swears  that  he  is  a  nat- 
uralized citizen  of  the  United  States,  but  no  record  evidence  of  such  fact 
accompanied  his  proof. 

On  February  1,  1887,  your  office  rejected  this  proof  because  of  claim- 
ant's short  residence  and  slight  improvements,  and  for  the  reason  that 
no  record  evidence  of  his  naturalization  had  beeu  furnis  hed,  and  there 
upon  his  cash  certificate  was  held  for  cancellation,  but  his  original  entry 
was  allowed  to  stand  subject  to  his  making  new  proof  showing  full 
compliance  with  the  law  in  every  respect. 

From  this  decision  claimant  appeals.  With  his  appeal  he  offers  the 
required  record  evidence  of  his  naturalization,  showing  that  prior  to 
the  date  of  his  original  entry  he  had  declared  his  intention  to  become 
a  citizen  of  the  United  States  as  required  by  law,  and  that  on  Kovem- 
ber  12,  1883,  he  was  duly  admitted  to  citizenship  by  the  district  court 
of  Hennepin  county,  Minnesota,  upon  taking  the  oath  prescribed  and 
furnishing  the  proof  required  by  law. 
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His  final  proof,  aside  from  the  question  of  liis  citizenship,  appears  on 
its  face  to  be  satisfactory.  His  residence  on  the  land  is  shown  to  have 
been  continuous  for  the  required  period  of  six  mouths  prior  to  the  time 
of  making  proof,  and  his  improvements  are  quite  as  extensive  as  are 
nsaally  found  in  such  cases. 

He  was  required,  however,  by  the  third  clause  of  Sec.  2165,  Eevised 
Statutes,  to  prove  to  the  satisfaction  of  the  court  which  admitted  him 
to  citizenship,  as  aforesaid,  that  he  had  resided  within  the  United  States 
five  years,  at  least  and  within  the  State  or  Territory  where  such  court 
is  at  the  time  held,  one  year  at  least,  and  he  seems  to  have  furnished 
this  proof.  By  it  he  must  necessarily  have  shown  and  his  certificate 
so  recites  that  he  was  a  resident  of  the  State  of  Minnesota  for  one 
year  previous  to  the  time  of  his  admission  to  citizenship,  as  stated.  It 
is  evident  that  the  one  year  hero  referred  to,  must  mean  the  year  next 
preceding  the  date  of  said  naturalization.  This  period  covers  the  time 
during  which  he  asserts,  in  his  final  proof  that  he  resided  continuously 
on  his  claim. 

The  residence  required  by  the  naturalization  laws  is  a  domiciliary 
residence,  and  the  same  in  character,  as  that  required  of  a  claimant 
under  the  homestead  law.  The  claimant  here,  could  not  therefore,  have 
maintained  a  residence  in  the  State  of  Minnesota,  under  the  naturaliza- 
tion laws,  and  also  the  required  residence  on  his  homestead  claim  in  the 
Territory  of  Dakota,  atone  and  the  same  time. 

Upon  the  state  of  facts,  thus  disclosed,  the  case  is  one,  I  think,  that 
requires  further  investigation  on  the  question  of  claimant's  alleged  resi- 
dence on  the  land,  and  his  proof  and  cfish  entry  are  for  that  purpose 
suspended. 

You  will,  therefore,  direct  the  local  officers  to  call  upon  him  to  furnish 
supplemental  evidence  satisfiictorily  explaining,  if  he  can,  the  apparent 
conflict  in  his  present  showing,  as  herein  pointed  out.  and  if  within 
sixty  days  from  notice  hereof  he  shall  make  the  required  explanation  to 
the  satisfaction  of  your  office,  his  proof  will  be  approved  and  passed  to 
patent,  otherwise  the  same  must  be  rejected,  but  without  prejudice  to 
his  submitting  new  proof  within  the  lifetime  of  his  original  entry,  show- 
ing full  compliance  with  the  law  in  all  respects. 

Your  ofBce  decision  is  accordingly  modified. 


FIXAL  PUaOF— PCIlLICATEOX-ACr  OF  MAUCII  3,   1879. 

The  paper  to  be  designated  for  the  publication  of  ftual  proof  notice  must  be  a  bona 
fide  newspaper  in  general  circulation,  pui)li8hed  nearest  the  land  for  which  proof 
is  to  be  made,  whether  such  paper  is  published  in  the  county  where  the  laud  is 
situated  or  otherwise. 

Secretary  Vilas  to  Coinmissioner  Stockslager,  July  24, 1888. 

On  November  18, 1886,  the  register  and  receiver  of  the  land  office  at 
San  Francisco,  California,  addressed  to  3'our  iiredecessor,  Hon.  W.  A.  J. 
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Sparks,  then  commissioner,  a  letter  for  the  parpose  of  obtaining  from 
him  his  construction  of  the  provisions  of  the  act  of  March  3, 1879,  (20 
Statutes  at  large  p.  472)  regarding  the  notice  of  final  proof. 

In  reply,  your  predecessor  by  letter  dated  November  30th  construing 
the  said  statute,  instructed  the  said  local  officers,  that  the  newspaper 
selected  for  the  publication  of  the  applicant's  intention  to  make  final 
proof  should  be  the  bona  fide  paper  in  general  circulation  published 
nearest  the  lan»d  for  which  the  proof  is  to  be  made,  irrespective  of  the 
fact,  whether  the  paper  is  published  in  the  county  in  which  the  land 
lies  or  not. 

The  local  officers,  excepting  to  this  construction  of  the  statute  insti- 
tuted an  appeal  to  tl\is  Department. 

It  might  be  said,  that  your  office  letter  of  November,  1886,  is  not  a  de- 
cision in  a  case  pending,  nor  are  the  local  officers  in  a  position  to  appeal ; 
they  are  not  parties  but  public  officers,  bound  to  execute  their  official 
duties  under  the  direction  and  instruction  of  your  office ;  but  the  allow- 
ance of  said  appeal  may  be  taken  as  equivalent  to  a  request  on  the  part 
of  your  office  for  a  departmental  expression  of  opinion  on  the  question 
involved. 

The  local  officers  argue  with  great  stress,  that  the  paper  designated 
for  the  publication  of  the  notice  of  final  proof  should  be  one  published 
in  the  county  wherein  the  land  is  situated,  though  such  paper  might  not 
be  the  one  published  nearest  to  the  land;  and  the  reason  given  is  that 
the  inhabitants  of  a  county  will  take  and  read  their  own  county  paper 
in  preference  to  the  paper  of  another  county.  This  may  be  true,  but 
the  words  of  the  statute  are  clear  and  precise  and  permit  of  but  one  in- 
terpretation.   The  act  of  March  3,  1879  (20  Stat.,  472)  provides— 

Upon  the  filing  of  such  notice,  the  register  shall  publish  a'notice,  thatsnch  applica- 
tion has  been  made,  once  a  week  for  the  period  of  thirty  days  in  a  newspaper  to  be 
by  him  designated  as  published  nearest  to  such  laud. 

The  practice  has  been  in  conformity  with  the  plain  requirements  of 
the  statute.  (See  circular  of  April  21,  1885,  12  C.  L.  O.,  34.)  The 
paper  designated  must  be  a  bona  fide  paper  in  general  circulation  "  pub- 
lished nearest  the  land  geographically  measured."  See  also  circular 
approved  August  1,  1884,  (3  L.  D.,  52);  David  B.  Wellman,  (5  L.  D., 
603). 

The  instructioii^  expressed  in  your  office  letter  of  November  1886,  are 
accordingly  approved. 


PRACTICE-COXTESTANT— NOTICE  ;    TIMBER  CULTrRE. 

Uppendaiil  V.  White. 

The  personal  attendance  of  the  contestant  at  the  hearing  is  presumptively  essential 
to  the  proper  presentation  of  his  case,  and  a  contest  should  be  re-instated  where 
it  was  dismissed  in  the  absence  of  the  contestant :  and  such  absence  was  the  fanlt 
of  the  claimant. 


DECISIONS   RELATING   TO    THE   PUBLIC    LANDS.  61 

A  notice  of  contest  properly  served  on  the  defendant,  containing  a  description  of  the 
land,  the  charge  against  the  entry,  the  contestant's  name,  and  the  time  and  place 
fixed  for  the  hearing  is  not  fatally  defective  because  of  a  misnomer  of  the  defend- 
ant occurring  in  said  notice,  as  the  process  is  amendable  in  that  respect,  either 
before  or  after  judgment. 

Motions  for  continuance  are  addressed  to  the  sound  discretion  of  the  local  officers. 

The  cancellation  of  an  entry  is  warranted  where  the  evidence  shows  that  after  the 
lapse  of  six  years  no  trees  are  growing  on  the  laud,  and  no  excuse  or  explana- 
tion is  ofiered  for  such  failure. 

Secretary  Vilas  to  Commmioner  Stockalager^  July  24,  1888. 

• 

In  the  case  of  John  Uppendahl  r.  Ada  E.  White,  appealed  from  the 
decision  of  your  office  dated  November  10, 1886,  reference  is  made  to 
said  decision  for  a  statement  of  the  case  and  the  material  facts  dis- 
closed hy  the  records. 

Appellant  insists : 

1st.  That  the  testimony  is  insufficient  to  justify  the  forfeiture  of  the 
entry ; 

2nd.  That  the  reinstatement  of  the  case  on  November  26,  1884,  and 
March  26, 1885,  was  error ; 

3rd.  That  over-ruling  the  motions  made  by  claimant  at  the  hearing 
September  30,  1885,  to  dismiss  the  case  for  want  of  service,  and  to  con- 
tinue  it  because  of  the  absence  of  material  witnesses ;  was  also  error. 

The  contest  in  this  case  was  commenced  six  yeari^— less  27  days — after 
the  entry  was  made,  and  the  evidence  clearly  shows  that  there  were 
then  no  trees  growing  on  the  tract.  This  evidence  in  the  absence  of 
any  explanation  or  excuse  on  the  part  of  the  entryman  for  her  failure 
to  meet  the  requirements  of  the  timber-culture  law  is  sufficient  to 
justify  the  cancellation  of  the  entry. 

Appellant's  agent  prevented  the  contestant  from  being  present  at 
the  time  fixed  for  the  hearing  in  July,  1884,  by  having  him  arrested  on  a 
criminal  charge  and  it  will  be  presumed,  in  the  absence  of  all  testimony 
to  the  contrary,  that  his  presence  was  essential  to  the  proper  presenta- 
tion of  his  case.  In  less  than  two  weeks  he  made  application  to  have 
the  case  re-instated  and  a  hearing  ordered,  which  on  the  showing  made 
by  him  was  allowed  November  26, 1884.  The  facts  fully  warranted  this 
action  of  the  local  officers. 

At  the  hearing  fixed  for  March  26, 1885,  at  10  o'clock  A.  M.,  service  on 
the  claimant  was  not  had  in  time  and  there  was  no  appearance  entered 
for  her.  Contestant  not  appearing  at  the  hour  the  contest  was  dis- 
missed by  the  local  officers.  At  2.30  o'clock  P.  M.  of  the  same  day  con- 
testant by  his  attorney  asked  that  the  case  be  reinstated  and  continued 
for  service,  which  request  on  the  showing  made  was  granted.  This 
was  not  error. 

The  citation  in  this  case  was  to  '*Ida"  E.  White,  and  it  is  contended 
that  its  service  on  "  Ada"  E.  White  was  not  good.  The  motion  to  dis- 
miss on  this  ground  was  properly  overruled.    The  process  contained 
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a  description  of  the  laud  entered  by  her  and  a  notice  that  the  entry 
was  contested  by  Uppendahl,  the  grounds  of  the  contest,  and  the  time 
and  place  fixed  for  the  hearing.  The  misnomer  did  not  warrant  her  in 
disregarding  the  service  of  notice  as  the  process  in  this  respect  was 
amendable  either  before  or  after  judgment.  (Code  of  civil  procedure, 
Dakota,  Sec.  142  p.  43).  Or  can  I  say  that  the  local  officers  committed 
any  error  in  refusing  the  continuance  asked  for.  by  appellant.  Motions 
for  continuance  are  addressed  to  the  sound  legal  discretion  of  the  trial 
court,  and  as  appellant  failed  to  show  due  diligence  in  preparing  for 
her  defense  I  cannot  find  that  ^uch  discretion  has  not  been  exercised 
in  this  case,  nor  that  any  manifest  injustice  has  been  done  appellant. 
The  decision  of  your  office  herein  is  accordingly  affirmed. 


PRE-EMPTION  ENTRY— RESIDENCE. 

Mary  A.  Shanessy. 

There  is  no  rule  of  law,  or  of  the  Department,  which  requires  the  pre-emptor'a  con- 
tinuous actual  personal  presence  on  his  claim  for  six  ifionths  immediately  pre- 
ceding the  offering  of  his  proof.  He  is  required  to  show  a  six  months  continuous 
residence  during  such  period ;  but  such  a  residence  is  entirely  compatible  with 
temporary  absences  which  are  satisfactorily  explained. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslaxfer^July  24, 

1888. 

In  the  appeal  of  Mary  A.  Shanessy  from  the  decision  of  your  office, 
dated  July  19,  1886,  reference  is  made  to  said  decision  for  a  detailed 
statement  of  the  case. 

In  the  new  final  proof  tendered  by  the  pre-emptor  on  January  13, 
1885,  she  and  her  witnesses  testify  that  for  more  than  six  months  prior 
to  that  time  she  has  continuously  made  her  home  on  the  land  claimed. 
Testimony  elicited  by  the  cross-examination  of  these  witnesses,  and  by 
the  examination  of  other  witnesses,  shows  that  during  this  time  she 
has  not  been  actually  present  on  her  claim  more  than  about  thirty  days. 
Her  pro^f  was  recommended  for  acceptance  by  the  local  officers  but 
was  rejected  by  your  office,  on  the  ground  that  "  under  the  present 
practice  of  this  office  the  pre-emptor  must  show  a  continuous  residence 
of  six  months  next  prior  to  the  date  of  proof."  In  view  of  the  evidence 
found  in  this  case,  you  seem  to  construe  the  phrase  "  con^inwoM^  resi- 
dence^^ 2^  uiQ2imiig  contirnxoxiB  actual  personal  presence.  If  such  con- 
struction were  correct,  your  rejection  of  said  proof  would  have  been 
proper.  But  I  do  not  concur  in  said  construction.  There  is  no  rule  of 
law  or  of  the  Department  which  requires  the  pre-emptor's  continuous 
actual  personal  presence  on  his  claim  for  six  mouths  immediately  pre- 
ceding the  offering  of  his  proof.    What  the  pre-emptor  is  required  to 
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do  is  to  show  a  six  months'  continuous  residence  during  such  period. 
Bat  such  a  residence  is  entirely  compatible  with  temporary  absences, 
which  are  satisfactorily  explained.  (Israel  Martel,  6L.  D.^  306 ;  William 
Thompson,  id.,  576). 

In  the  case  of  Sbanessy  v.  Bond,  decided  by  the  Secretary  January  8, 
1884,  on  appeal  from  the  Commissioner's  decision  of  June  15, 1883,  the 
finding  of  facts  by  the  Secretary  as  to  appellant's  residence  is  as  follows : 

The  claim  of  Bond  that  Shanessy  was  not  resident  on  the  land  is  not  sustained.  It 
satisfactorily  appears  that  she  resided  continuously  thereon  from  the  date  of  her  filing 
(January  2,  1880,)  to  the  date  of  her  mother's  death  in  May  following.  Thereafter 
she  Tislted  her  father  (who  resided  ahont  one  mile  distant)  once  a  week  to  work  and 
iron  for  him,  usually  remaining  at  his  house  one  night,  and  visited  him  occasionally 
at  other  times,  hut  always  returning  to  and  occupying  the  laud  as  her  home.  She 
has  a  house  and  other  improvements  suflicient  to  meet  the  requirements  of  the  law. 

It  is  conceded  by  your  ofl&ce,  and  borne  out  by  the  testimony,  that 
Mrs.  Shanessy's  absences  during  the  seven  months  immediately  preced- 
ing her  tender  of  final  pre-emption  proof  were  "  rendered  necessary  by 
ber  poverty."  During  her  absences  she  was  at  work  for  wages  earning 
a  living  for  herself  and  family. 

The  evidence  in  this  case,  taken  in  connection  with  the  facts  found 
by  the  Secretary,  January  8, 1881,  is  suflQcient,  in  my  opinion,  to  show 
appellant's  good  faith,  and  her  application  to  make  pre-emption  cash 
entry  will  be  allowed. 

The  decision  of  your  oflBce  is  therefore  reversed. 


PR.VCTICE— CONTINUANCE— TIMBER  CULTURE. 

Smith  v.  Smart. 

An  affidavit  for  a  contiunance  hased  on  the  ground  of  ahsent  witnesses  should  show 
that  the  absence  of  the  witnesses  is  not  by  the  consent  or  procurement  of  the  ap- 
plicant, and  set  forth  facts  showing  the  exercise  of  proper  diligence  to  secure  the 
attendance  of  said  witnesses. 

The  entryman  is  responsible  for  the  negligence  of  his  agent  in  planting. 

While  failure  to  secure  the  requisite  growth  of  trees  would  not  in  itself  conclusively 
establish  the  charge  of  non-compliance  with  law,  yet  proof  of  such  failure  casts 
upon  the  entryman  the  burden  of  showing  that  it  was  not  attributable  to  any 
fault  or  negligence  on  his  part. 

Secretary  Vilas  to  Commissioner  StocJcslager,  July  24,  1888. 

I  have  considered  the  case  of  Edwin  L.  Smith  v,  Wellington  F.  Smart, 
on  appeal  by  Smith  from  the  decision  of  your  office  of  November  17, 
1886,  dismissing  his  contest  of  the  timber  culture  entry  of  Smart  for 
SE.  i  of  Sec.  9,  T.  107  N.,  li.  64  W.,  Mitchell  district,  Dakota. 

Smart's  entry  was  made.  May  25, 1881,  and  on  August  12, 1885,  about 
four  years  and  two  and  a  half  months  after  the  entry,  Smith  initiated 
contest,  alleging  substantially  as  ground  of  contest,  failure  on  the  part 
of  Smart  to  comply  with  the  requirements  of  the  timber  culture  law 
during  the  third  and  fourth  years  after  entry. 
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The  testimony  was  takeu  by  a  Commissioner  October  15,  1885,  and 
hearing  had  before  the  local  officers,  October  25,  1885.  The  claimant 
by  his  agent,  A.  B.  Smart,  filed  the  following  affidavit  for  a  contina- 
anoe: 

That  Mathew  Shepard,  R.  Wiley,  and  Eugene  Coleman  are  material  witnesses  in 
this  case;  that  I  saw  Mathew  Shepard  and  R.  Wiley,  yesterday,  who  said  they 
€ould  not  attend  the  contest  today  but  could  later ;  that  about  one  month  ago,  I  sair 
Eugene  Coleman,  who  said  he  would  come  when  I  wanted  him  and  about  a  week  ago 
I  wrote  him  that  I  should  want  him  today,  but  he  is  not  here ;  that  said  witnesses 
are  all  residents  of  this  county  and  I  believe  said  witnesses  can  be  had  at  the  time  to 
which  it  is  sought  to  have  the  trial  postponed. 

The  affidavit  then  sets  forth  what  the  absent  witnesses  would  testify 
to  and  the  materiality  thereof. 

The  local  office  denied  the  continuance,  and  your  office  expresses  the 
opinion  that  the  affidavit  was  sufficient  and  therefore  the  local  officers 
€rred  in  this  ruling. 

It  appears  from  the  affidavit  of  Mathew  Shepard,  one  of  witnesses 
mentioned  in  the  affidavit  for  continuance,  that  the  said  agent  of  Smart 
who  made  the  affidavit  and  who  was  authorized  by  Smart  to  represent 
him  in  the  conduct  of  the  case,  consented  to  the  absence  of  said  Shep- 
ard and  also,  of  Wiley,  another  of  said  witnesses.  Shepard  in  fact 
appeared  on  the  day  the  affidavit  for  continuance  was  made,  and  testi- 
fied, and  Wiley  might  have  done  so  but  for  such  consent.  The  state- 
ments in  the  affidavit  for  continuance  as  to  the  third  witness,  Eugene 
Coleman,  may  have  been  true  and  yet  he  may  have  been  absent  by  the 
consent  or  procurement  of  the  affiant  after  writing  the  letter  to  him. 

Eule  20,  of  Practice  subdivision  (1)  requires  that  such  affidavits 
shall  "  show,''  that  "  one  or  more  of  the  witnesses  is  absent  without  the 
consent  or  procurement"  of  the  party  applying  for  the  continuance. 
The  affidavit  should  expressly  negative,  that  the  absence  of  the  wit- 
nesses is  by  the  consent  or  procurement  of  the  applicant,  and  support 
this  statement  by  facts  showing  "  the  exercise  of  proper  diligence  to 
procure  the  attendance  of  the  absent  witnesses." 

Seeing  a  witness  the  day  before  the  trial  or  mailing  a  letter  a  week 
before,  may  or  may  not  be  the  exercise  of  proper  diligence  to  procure 
his  attendance ;  it  depends  upon  circumstances,  such  as  the  proximity 
or  remoteness  of  residence  of  the  witness  from  the  place  of  trial,  the 
mail  facilities  and  the  occupation  and  condition  in  life  of  the  witness. 
A  witness  who  might  be  unable  to  attend  on  a  day's  notice,  might  do 
so,  if  notified  earlier,  and  a  letter  mailed  to  a  witness  particularly  in 
the  rural  districts — a  week  before  the  trial,  might  not  be  received  by  him 
until  after  the  trial  or  too  late  to  enable  him  to  attend.  The  affidavit 
states,  that  the  two  witnesses  who  were  seen  the  day  before  the  trial, 
said  they  could  not  attend.  The  cause  of  this  inability  should  have 
been  given,  so  that  it  could  be  determined  whether  it  was  removable 
by  reasonable  effort  on  the  part  of  the  applicant  for  the  continuance. 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  65 

Motions  for  coutiuuaiice  are  addressed  to  'the  sound  discretion  of  the 
local  officers,  and  I  aiu  of  the  opinion,  that  discretion  was  properly  ex- 
ercised in  this  case  in  the  denial  of  the  motion. 

Your  office,  while  holding  that  the  local  officers  erred  in  refusing  to 
grant  the  continuance,  proceeded  to  i)ass  upon  the  merits  of  the  case  as 
disclosed  by  the  evidence,  and  reversing  the  ruling  of  the  local  officers, 
disujissed  the  contest.  As  stated  at  the  outset,  the  ground  of  contest 
alleged  was  substantially  failure  to  comply  with  the  requirements  of 
the  timber  culture  law  during  the  third  and  fourth  years  after  entry. 

The  proof  shows  that  during  the  third  year  after  entry  (which  ended 
May  25, 1884),  A.  B.  Smart,  as  agent  of  the  claimant,  had  ten  acres 
of  the  land  backset  and  five  acres  planted  in  ash  and  box-elder  seed. 
The  five  acres  so  planted  were  first  planted  in  com  and  afterwards  the 
tree  seeds  were  plantM  among  the  corn  by  putting  them  in  holes  about 
four  feel  apart,  made  by  a  sharpened  stick.  The  witness  who  did  the 
planting,  testified,  that  the  seeds  were  so  wormy  as  to  be  materially 
damaged;  that  he  called  said  Smart's  attention  to  this  at  the  time  of 
the  planting,  telling  him  that  he  did  not  think  they  would  grow,  and 
Smart  told  him,  to  ^'  mind  his  own  business."  The  tree  seeds  in  fact 
failed  to  grow. 

In  April  of  the  fourth  year  (which  ended  May  25, 1885)  the  ten  acres 
were  replowed  and  planted  in  wheat  and  ash  seeds.  The  planting  was 
done  with  a  "clipper press  wheat  drill "  and  the  tree  seeds,  and  wheat 
were  sown  together  in  drills  an  inch  deep  and  'four  feet  apart.  The 
witnesses,  testified  that  this  was  not  the  usual  way  of  planting  tree 
seeds,  and  that  the  harvesting  of  the  wheat  was  done  with  a  "  Twine 
binding  harvester''  and  not  in  such  a  manner  as  to  protect  small  trees, 
if  any  had  been  growing  on  the  land,  and  the  height  of  the  stubble  after 
harvesting  was  from  three  to  four  inches.  There  was  no  cultivation  of 
the  land  after  the  tree  seed^  were  planted,  and  there  were  no  trees 
growing  on  said  land  at  the  date  of  initiation  of  contest  August  12, 
1885.  The  seed  planted  this  year  was  good.  The  season  was  favor- 
able for  growing  trees  and  ash  seed  planted  on  the  same  section  and 
in  the  immediate  vicinity  did  well  that  year. 

The  claimant  resided  in  Massachusetts  and  intrusted  to  A.  B.  Smart, 
as  hi<3  agent,  the  superintendence  and  management  of  his  tree-claim  as 
well  as  of  his  defense  to  the  contest.  Information  of  the  defective  qual- 
ity of  the  tree-seed  planted  the  third  year  communicated  to  the  afeent 
binds  the  principal,  and  the  latter  is  responsible  for  the  negligence  of 
the  former  in  planting  such  seed.  The  planting  of  seed,  so  defect- 
ive «8  to  render  it  improbable  that  it  will  germinate,  with  knowledge  of 
its  defective  character,  and  which  does  not  in  fact  germinate,  unless  the 
failure  to  germinate  can  be  clearly  traced  to  some  other  cause  than  the 
defect  in  the  seed,  is  not  such  a  planting  as  will  satisfy  the  requirement 
of  the  timber  culture  law. 
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I  am,  therefore,  of  the  opinion,  that  the  allegation  of  failure  to  com- 
ply with  the  law  during  the  third  year  was  sustained.  Was  this  failure 
cured  by  what  was  done  upon  the  ten  acres  the  fourth  year! 

The  statute  requires  the  land  to  be  cultivated  to  crop  or  otherwise 
the  year  preceding  the  planting  of  the  tree-seed,  and  the  year  the 
tree-seeds  are  planted,  it  is  contemplated  that  the  land  shall  be  devoted 
primarily  if  not  exclusively  to  the  planting  and  growth  of  such  seed. 

The  land  is  set  apart  for  the  culture  of  timber,  and  the  use  of  the 
land  for  other  crops  must  be  in  subordination  to  or  promotive  of  that 
object.  In  this  case  the  land  was  planted  the  fourth  year  in  wheat 
sown  in  drills  with  the  tree-seed,  and  the  wheat  was  harvested  with 
no  precaution  taken  to  protect  the  young  trees,  if  there  were  any.  The 
wheat  crop  seems  to  have  been  the  primary  object  of  the  claimant's 
care  the  fourth  year  as  the  corn  crop  was  the  third.  Sowing  tree-seed 
in  drills  with  wheat  was  shown  by  the  evidence  to  have  been  an  onusual 
mode  of  planting  such  seed.  Seed  of  the  same  kind  (ash)  planted  (it 
is  presumed  in  the  usual  manner)  that  spring  on  the  same  section  of 
land  and  in  the  immediate  vicinity  of  the  land  planted  by  claimant^ 
did  well  and  the  evidence  does  not  disclose  any  cause  for  the  failure  of 
the  claimant's  seed  to  grow,  unless  it  be  the  unusual  mode  in  which  they 
were  planted  or  the  destruction  of  the  young  trees  in  harvesting  the 
wheat.  While  failure  to  have  trees  growing  on  the  land  would  not 
alone  conclusively  establish  the  charge  of  non-compliance  with  the  law, 
yet  proof  of  this  fact  Would  cast  the  burden  upon  the  claimant  of  ex- 
cusing such  failure  or  of  showing  that  it  was  not  attributable  to  fault 
or  negligence  on  his  part  ? 

I  am  of  the  opinion  that  the  failure  in  this  case  is  inexcusable  and 
that  the  facts  are  inconsistent  with  a  bone  fide  attempt  on  the  part  of 
the  claimant  (through  his  agent)  to  comply  with  the  requirements  of 
the  law.    The  decision  of  your  office  is  accordingly  reversed. 


MIXING   CLAIM— PLACERr-MIXERAL  PAINT  BOCK. 

Ghables  a.  Barnes. 

A  tract  containing  ^'a  valuable  deposit  of  mineral  paint  rock  in  place/'  is  not  suK 

ject  to  entry  as  a  placer  claim. 

•   Secretary  Vilas  to  Commissioner  StocJcslagerj  July  24,  1888. 

I  have  considered  the  appeal  of  Charles  A.  Barnes  from  your  office 
decision,  dated  November  11, 1886,  which  was  an  approval  of  the  action 
of  the  local  officers  rejecting  his  application  to  purchase  as  mineral  land 
the  E.  J  of  KB.  i  of  :SW.  J,  Sec.  28,  T.  13  S.,  R.  62  W.  Pueblo,  Colorado, 
containing  twenty  acres,  more  or  less. 

Said  decision  was  based  upon  the  ground  that  "  there  is  no  evidence 
whatever  of  compliance  with  the  mining  laws  or  official  regulations 
thereunder." 
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Applicant  filed  bis  application  in  the  local  office  September  26,  1885, 
setting  out  tbat  the  tract  applied  for  <<  contains  a  valuable  deposit  of 
mineral  paint  rock  in  place,  and  affiant  prays  that  he  may  be  allowed 
to  pay  the  government  price  for  said  tract,  as  required  under  the  laws 
for  the  disposal  of  public  lands  containing  valuable  mineral  deposits." 

So  far  as  the  record  discloses,  he  has  done  nothing  beyond  the  mere 
filing  of  the  application,  as  above,  and  the  tender  of  purchase  money 
for  the  land.  There  is  no  evidence  of  develox>ment,  or  that  any  im- 
provements have  been  made,  nor  does  it  appear  that  any  notice  of  ap- 
plication  was  given  by  publication  and  posting  as  required. 

In  short,  the  application,  while  purporting  to  be  a  mineral  applica- 
tion, is,  on  the  record,  rather  in  the  nature  of  an  application  to  make 
private  cash  entry  of  twenty  acres  of  land  which  is  not  subject  to  such 
entry.  If  treated  as  a  mineral  application,  it  is  not  only  without  any 
evidence  of  compliance  with  the  mining  laws  or  regulations,  but  it  is 
inconsistent  in  itself,  for  the  statement  of  the  applicant,  under  oath,  is 
that  the  ^Hract  contains  a  valuable  deposit  of  mineral  paint  rock  in 
place/'  This  would  constitute  it  a  lode  claim,  if  at  all  a  mineral  claim 
within  the  meaning  of  the  law,  but  it  is  for  twenty  acres  of  land  which 
amount  could  be  taken  only  as  a  placer  claim. 

Tour  office  action  rejecting  the  application  was  proper,  and  the  de- 
cision appealed  from  is  affirmed. 


rilACTICE— APPEAIr-CERTIORARI. 

Jennie  M.  Tabb. 

An  appeal  will  not  He  from  the  action  of  the  Commissioner  of  the  General  Land  Office 
requiring  a  claimant  to  furnish  an  additional  affidavit  in  support  of  his  entry* 
bat  only  from  final  action  in  the  case,  iipon  the  refusal  or  failure  of  the  en  try  man 
to  comply  with  such  requirement. 

Secretary  Vilas  to  Commissioner  Stockslagery  July  24, 1888. 

Jennie  M.  Tarr  has  filed  an  application  to  have  certified  to  the  De- 
partment her  appeal  from  the  action  of  your  office  of  May  28,  1887, 
alleging  the  following  facts  : 

That  on  October  8, 1884,  she  made  cash  entry  No.  10637,  Huron  series,  for  the  north- 
west quarter  of  section  twenty-five  township  one  hundred  and  eleven,  range  sixty- 
nine. 

That  on  May  26,  1887,  the  Honorable  Commissioner  of  the  General  Land  Office,  by 
his  letter  *'C"  of  that  date,  suspended  said  cash  entry  and  required  the  claimant  to 
furnish,  an  affidavit,  stating  the  number,  cause  and  duration  of  all  absences  from 
said  land  during  the  six  months  immediately  preceding  date  of  entry  proof,  Sept.  29, 
1884. 

That  on  the  15th  day  of  September  18^,  the  said  Jennie  M.  Tarr,  filed  an  appeal 
to  the  Hon.  Secretary  of  the  Interior  from  the  action  of  said  Commisnioner. 

That  on  June  7th  1888,  the  Hon.  Commissioner  refused  to  entertain  said  appeal, 
for  the  reaaon  that  his  action  of  May  26th  18<*^7,  was  not  a  final  one,  and  on  that  day 
held  said  cash  entry  No.  10637,  for  cancellation. 
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An  appeal  will  not  lie  from  tbe  action  of  the  Coramiasiouer  of  the  Gen- 
eral Land  Office  reqairiug:  a  claimant  to  furnish  an  additional  affidavit 
in  support  of  his  entry,  but  only  from  his  final  action  in  the  case  upon 
the  refusal  or  failure  of  the  entryman  to  comply  with  said  request. 

If  it  is  true  as  alleged  by  applicant  that  your  office,  by  letter  of  June 
7, 1888,  held  said  entry  for  cancellation,  said  decision  is  subject  to  ap- 
peal by  the  entryman  within  the  time  prescribed  by  the  Rules  of  Prac- 
tice after  notice  of  said  decision,  but  you  committed  no  error  in  refusing 
to  transmit  her  appeal  from  the  interlocutory  order  of  May  26, 1887. 

The  application  is  refused. 


SETTLEMENT  RIGHTS— TRESPASS. 

Christian  r.  Stbentzel. 

Settlement  rights,  to  tbe  detrimeut  of  a  party  in  pos^ession  under  color  of  title,  can- 
not be  acquired  by  acts  of  trespass. 

First  Assutant    Secretary  Muldrow  to   Commutsioner  Stochflager^  July 

24,  1888. 

I  have  before  me  the  record  in  the  case  of  William  E.  Christian  r. 
John  Strentzel,  B.  R.  Holliday  and  the  State  of  ('alifornia,  involving 
the  validity  of  Christian's  homestead  claim  to  lots  5  and  6  in  section  25, 
and  lots  1  and  2  in  section  36,  T.  2  E.,  R.  3  W.,  Mount  Diablo  Meridian 
California,  appealed  by  Strentzel  from  the  decision  of  your  office  dated 
July  2,  1886. 

The  contest  in  this  case  arose  on  Christian's  tender  of  final  home- 
stead proof,  May  6,  1884,  and  a  hearing  was  had  April  30,  and  May  1, 
1885.  The  State  of  California  made  default,  and  Holliday  filed  a  relin- 
quishment of  his  claim,  and  asked  that  his  filing  be  canceled  without 
prejudice.  This  leaves  Strentzel  the  only  claimant  to  any  part  of  the 
land  included  in  Christian's  entry,  and  his  claim  is  confined  to  lot  5  of 
said  section  25. 

The  material  facts  touching  the  question  which  of  these  parties  has 
the  superior  right  to  said  lot  are  as  follows : 

Lots  5  and  6  were  formerly  embraced  with  the  claimed  limits  of  the 
El  Sobraute  grant  and  from  1867  up  to  about  March  23, 1882,  had  been 
fenced  and  in  the  possession  of  Strentzel  under  claim  and  color  of  title, 
he  having  a  small  undivided  interest  in  said  grant.  The  limits  of  said 
grant,  as  established  by  the  decision  of  the  Secretary  of  the  Interior  of 
February  23,  1882,  did  not  include  said  lots,  and  Strentzel,  on  May  13, 
1882,  located  with  Valentine  scrip  the  land  in  controversy,  the  same 
then  being  unsurveyed.  The  township  plat  of  survey  was  filed  Decem  - 
ber  10,  1883,  and  on  the  same  day  Strentzel's  said  location  was  a(\justed 
to  the  proper  legal  subdivision,  to  wit,  to  said  lot  5. 
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Christian's  entry  was  made  December  14,  1883,  and  the  evidence 
shows  that  he  settled  on  land  just  •utside  Strentzel's  enclosure,  on  what 
are  now  lots  1  and  2  in  said  section  36,  as  early  as  February  28,  1879. 
On  or  about  March  23,  1882,  he  entered  Streutzel's  enclosure  without 
permission  and  built  an  eight  by  eight  shanty  near  the  fence  on  said 
•lot  6.  He  had  a  short  time  prior  to  this,  for  the  first  time,  notified 
Strentzel  that  he  claimed  the  land  inside  the  enclosure,  since  designated 
as  said  lots  5  and  0.  Christian  has  no  improvements  whatever  on  said 
lot  5,  nor  has  he  ever  cultivated  or  exercised  any  acts  of  ownership  over 
it.  The  principal  part  of  said  lot  susceptible  of  cultivation  has,  since 
1867  been  cultivated  by  Strentzel,  aud  been  in  his  actual  possession  as 
a  part  of  his  home  farm. 

The  facts  stated  are  shown  by  a  clear  preponderance  of  the  evidence, 
and  as  their  legal  effect  is  not  impaired  by  any  other  evidence  found  in 
the  case,  they  constitute  all  the  facts  necessary  to  be  considered  in  de- 
termining the  rights  of  the  respective  parties  involved  herein. 

Christian's  settlement  in  1879  on  the  unsurveyed  laud  in  section  36, 
gave  him  no  rights  as  against  a  party  in  possession  under  color  of  tit^e 
to  the  enclosed  land  in  section  25,  nor  did  his  intrusion  on  StrentzePs 
possession  in  1882,  give  him  any  such  rights.  Said  actual  entry  was 
made  by  breaking  appellant^s  close,  and  was  an«unlawful  trespass  on  his 
possession.  Settlement  rights  to  the  detriment  of  a  party  in  possession 
under  color  of  title,  cannot  be  acquired  in  this  manner.  (Atherton  v. 
Fowler,  96  U.  S.,  513;  Coleman  v,  Collins  et  al,  10  C.  L.  O.,  199;  and 
Turner  v.  Bumgardner,  5  L.  D.,  377). 

Strentzel's  location  will  therefore  remain  intact,  and  Christian's  entry, 
so  far  as  it  affects  said  lot  5,  is  directed  to  be  canceled. 

The  decision  of  j'our  office  herein  is  modified  accordingly. 


PRE-EMPTION— SETTLEMEXT—««60,  R.  S. 

Booth  v.  Short. 

A  pre-emptor  is  not  relieved  from  the  iubibifcion  of  section  2260  R.  S.,  by  a  prior 
pretended  transfer  to  bis  wife  of  tbe  bomestead,  from  whicb  be  removed  wben  be 
settled  on  bis  pre-emption  claim. 

Secretary  Vilas. to  Commissioner  StocJcslagery  July  24, 1888. 

I  have  considered  the  case  of  William  H.  Booth  v.  Samuel  P.  Short, 
on  appeal  by  Sliort,  from  your  office  decision  of  June  10,  1886,  rejecting 
his  final  proof  and  holding  for  cancellation  his  pre-emption  filing  for 
the  NW.  J,  Sec.  20,  T.  1  N.,  E.  25  W.,  Blooiningtou,  Nebraska  land 
district. 

Short  filed  pre-emption  declaratory  statement  for  said  land  March  26 
1884,  alleging  settlement  March  1,  and  on  September  22,  1885,  made 
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final  proof  thereunder,  against  tbe  acceptance  of  which  Booth,  who  on 
April  7,  188i,  made  homestead  entry  for  said  tract,  filed  protest  alle<^- 
ing  that  the  claimant  removed  from  and  abandoned  a  residence  on  land 
of  his  own  in  that  State  to  settle  on  this  land ;  that  the  protestant  made 
homestead  entry  for  said  land  April  7, 1884,  and  that  at  that  time  claim- 
ant  was  not  living  on  the  land  in  controversy,  nor  had  he  any  improve- 
ments thereon  except  what  were  put  there  several  years  before*  A 
hearing  was  had  the  testimony  being  taken  before  a  notary  public. 
The  local  officers  decided  in  favor  of  Booth.  Upon  appeal  to  your 
office  said  decision  was  affirmed  and  the  preemption  filing  of  Short  was 
held  for  cancellation. 

The  testimony  shows  that  Short  made  homestead  entry  for  the  tract  ad- 
joining the  one  in  controversy  upon  which  final  certificate  issued  in  1880. 
He  with  his  family,  lived  on  that  tract  until  about  April  15, 1884,  when 
he  took  up  his  residence  on  the  tract  which  he  now  seeks  title  to  under 
the  pre-emption  law.  He  claims  to  have  sold  his  homestead  tract  to  his 
wife,  and  conveyed  the  same  to  her  by  deed  dated  January  10,  1884. 
This  deed  was  recorded  April  28,  18S4.  The  consideration  mentioned 
in  said  deed  is  $200  and  it  is  made  subject  to  a  mortgage  for  $200. 
Short  claims  that  at  the  time  of  the  sale  to  his  wife  he  retained  the  pos- 
session of  the  land  for  two  years ;  and  the  testimony  shows  that  during 
the  time  covered  by  his  final  proof  he  used  the  homestead  tract  keeping 
his  stock  there  and  that  he  continued  to  improve  it.  He  refuses  to  give 
his  reasons  for  selling.  When  asked  why  he  sold  his  only  answer  was, 
"  Because  I  wanted  to."  These  things  all  go  to  impeach  the  bona  fides 
of  this  transaction  between  Short  and  his  wife,  and  to  show  that  it  was 
simply  a  pretended  transfer  for  the  purpose  of  enabling  Short  to  exe- 
cute the  affidavit  required  of  pre-emption  claimant's,  and  therefore  his 
filing  wa43  illegal.  Under  the  authority  cited  in  your  office  decision,  be- 
ing the  case  of  Aultman  Taylor  &  Co.  v.  Obermeyer  et  at.  (6  Nebraska, 
260).  it  is  doubtful  if  the  deed  from  Short  to  his  wife,  even  if  made  in 
good  faith,  operated  to  divest  Short  of  title  to  the  homestead  tract  so 
as  to  relieve  him  from  the  inhibition  of  Sec.  2260,  B.  S. 

In  that  case  it  was  said  : 

By  the  common  law  neither  the  husband  nor  wife  could  convey  lands  to  each  other. 
And  our  law  still  regards  them  in  relation  to  each  other  as  one  person  notwithstand- 
ing the  statute  enlarging  the  rights  of  the  wife.  The  deed  which  Obermeyer  at- 
tempted to  make  directly  to  his  wife,  in  law  was  absolutely  void. 

Short's  filing  being  illegal  it  becomes  unnecessary  to  decide  whether 
he  had,  prior  to  the  entry  of  Bootli,  done  anything  on  the  land  that 
amounted  to  a  settlement  thereon,  the  testimony  relating  to  that  ques- 
tion being  conflicting  and  contradictory. 

Your  said  office  decision  rejecting  Short's  final  proof  and  holding  his 
pre-emption  filing  for  cancellation  is  affirmed. 
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PRE-EMPTION  FINAL  PROOF— SUPPLEMENTAL  PROOF. 

H.  L.  Henry. 

A  period  shonld  be  fixed  for  submitting^  anpplemeatal  proof,  where  the  statutory  life 

of  the  filing  has  expired. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  July  25, 

1888. 

I  bave  before  me  tbe  appeal  of  Harrison  L.  Henry  from  your  decision 
of  December  7, 1886,  rejecting  the  final  pre-emption  proof  offered  by 
him  on  July  6,  1884,  for  the  S.  ^  of  SE.  J  and  the  SE.  J  of  SW.  \  of 
Sec  14,  and  the  N  W.  J  of  NB.  J  of  Sec.  23,T.  46  N.,  R.  62  W.,  Huron 
district,  Dakota,  and  allowing  him  ^'  a  reasonable  time  in  which  to  fur- 
nish supplemental  proof,  showing  full  compliance  with  legal  require- 
ments." 

A  fter  a  careful  examination  of  the  case  I  see  no  reason  for  disturbing 
your  said  decision,  except  that,  as  the  statutory  life  time  of  Henry's 
filing  has  expired,  a  period  should  now  be  fixed  within  which,  if  at  all, 
proof  shall  again  be  made. 

You  will  therefore  direct  the  local  officers  to  give,  immediately,  writ- 
ten notice  to  the  claimant,  that  his  proofs  heretofore  submitted  are  re- 
jected, and  that  his  entry  will  stand  canceled  unless  within  sixty  days 
from  the  service  of  such  notice,  he  shall  furnish  proof  satisfactorily 
showing  full  compliance  with  the  law  in  good  faith,  and  that  upon  fail- 
ure to  furnish  such  proofs  within  the  time  limited,  they  will  cancel  the 
entry  accordingly ;  and  that  upon  receipt  of  such  further  proofs  as  shall 
be  proffered  within  the  time,  they  will  promptly  report  the  same  to  you, 
with  their  opinion  thereon. 

Your  decision  is  modified  accordingly. 


MINING  CLAIM— MINERAL  LAND-EXPENDITURE. 

John  Downs. 

The  existence  of  mineral,  in  such  quantities  as  to  justify  expenditures  in  tbe  effort  to 
secnre  it,  should  be  established  as  a  present  fact,  in  order  to  bring  the  land  within 
the  class  subject  to  mineral  entry. 

The  proof  shonld  show  that  the  improvements  have  been  made  fur  the  pnrpose  of  de- 
veloping the  particular  claim  applied  for. 

Secretary  Vilas  to  Commissioner  Stockslager^  July  28,  1888. 

I  have  examined  the  appeal  of  John  Downs  from  the  decision  of  your 
office,  dated  November  24,  1886,  holding  for  cancellation  his  mineral 
entry,  No.  735,  as  a  placer  mining  claim,  including  the  S.  J  of  the  SE.  J 
and  the  SB.  J  of  the  SW.  i  of  Sec.  17,  T.  3  N.,  R.  7  W.,  made  Novem- 
ber  28, 1881,  at  the  Helena  land  office,  in  the  Territory  of  Montana. 
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The  record  shows  that  said  Downs,  on  Aagast  1, 1881,  filed  in  said  office 
his  application  for  patent  for  said  land  as  a  placer  miuing  claim,  and, 
there  being  no  protest  tiled  or  objection  made,  the  local  officers  received 
payment  for  said  land  aud  issued  certificate  therefor. 

The  proof  as  to  improvements  npon  which  said  entry  was  allowed  is, 
the  affidavit  of  the  claimant,  who  swears  that  the  value  of  the  same 
equals  fifteen  hundred  dollars,  and  they  consist  of  "ditching,  bar  min- 
ing, aud  reservoir;''  also  the  joint  affidavit  of  Jacob  H.  Seeple  and 
Charles  Huss,  who  swear  that  they  are  well  acquainted  with  the  loca- 
tion aud  extent  of  said  claim,  and  that  the  value  of  the  labor  and  im- 
provements placed  thereon  by  said  Downs  equals  the  sum  of  "five  hun- 
dred dollars,  aud  consists  of  ditching,  bar  mining,  aud  reservoir,  cost- 
ing at  least  fifteen  hundred  dollars." 

Counsel  for  claimant,  on  June  23,  1884,  and  November  14,  1885,  sub- 
mitted additional  evidence,  tending  to  show  that  the  land  is  mineral  in 
character. 

On  November  8,  1886,  the  local  officers  transmitted  the  report  of  the 
United  States  deputy  surveyor  as  to  the  character  of  said  claim.  On 
November  24,  1886,  your  office  considered  the  papers  in  said  case«  and 
held  the  entry  for  cancellation,  for  the  reason  ''that  the  laud  is  not 
shown  to  be  of  the  character  for  which  a  mineral  patent  may  issue,  and 
five  hundred  dollars  are  not  shown  to  have  been  expended  in  its  devel- 
opment." 

The  United  States  deputy  mineral  surveyor,  npon  his  examination  of 
said  claim,  reports  "  that  the  soil  is  of  a  sandy  character,  composed  of  dis- 
integrated granite,  apparently  the  country  rock  of  the  mountains  to  the 
eastward ;  that  the  mineral  value  of  the  land  has  not  yet  been  proven, 
but  is  believed  to  be  equal  to  that  of  the  many  other  tracts  which 
have  been  extensively  worked  in  this  district;  that  the  land  possesses 
no  value  for  agricultural  purposes,  as  well  on  account  of  its  great  alti- 
tude, as  from  the  poverty  of  its  soil ;  that  the  land  has  no  present  value 

for  municipal  or  townsite  purposes That  there  is  no  timber 

upon  the  claim That  there  exists  no  surface  or  underground 

workings  of  either  placer  or  lode  within  the  boundaries  of  the  claim. 
.  .  .  .  That  the  surface  of  the  claim  is  underlaid  by  a  deep  bed  of 
gravel  bearing  placer  gold  ;  that  its  successful  working  as  a  placer  de- 
pends upon  the  united  action  of  the  owners  of  the  continuous  chain  of 
placer  claims  along  Silver  Bow  Creek  (flowing  south  westward  one  quar- 
ter mile  west  of  the  northwest  corner  of  the  claim)  in  building  a  bed 
rock  flume.  It  is  believed  that  this,  when  done,  will  enable  the  claim- 
ants to  sucessfully  open  and  develop  this  placer  claim That 

if  this  land  does  not  prove  valuable  for  placer  purposes,  it  is  entirely 

worthless That  the  expenditures  placed  upon  this  claim  by 

the  applicant  and  his  grantors  exceeds  (SoOO)  hve  hundred  dollars,  and 
that  said  improvements  consists  of  a  mining  ditch,  two  by  four  and  5,280 
feet  long,  constructed  during  the  era  of  high  prices  preceding  the  date  of 
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miuing  applicatioa  No.  962,  and  believe<l  to  liav^e  cost  upwards  of  $500. 
This  ditch  is  a  spnr  from  Noyes  and  Barnards'  lar^e  mining  ditch,  about 
one  quarter  mile  to  the  east,  and  enters  the  chiim  one  hundred  and  twenty- 
five  feet  north  of  the  southeast  corner,  and  following  the  south  margin  of 
the  depression  before  mentioned  crosses  the  south  boundary  of  the  claim 
about  three  hundred  and  fifty  feet  west  of  said  corner,  and  running  west- 
wsird  near  the  south  boundry  re-enters  the  claim  one  thousand  feet  west 
from  the  southeast  corner.  Thence,  it  maintains  a  generally  west  north- 
west course  and  crosses  the  west  boundary  about  five  hundred  feet  north 
of  the  southwest  corner." 

Your  office  held  that,  although  it  appeared  that  said  ditch  crossed  said 
claim,  yet  it  "is  not  shown  to  contribute  to  its  development." 

The  appellant  insists  that  the  evidence  submitted  is  sufficient  to  war- 
rant a  finding  that  the  land  is  mineral  in  character,  and  that  the  re- 
quired amount  has  been  expended  to  develop  said  claim,  but,  if  it  should 
be  held  otherwise,  he  <'  is  willing  to  make  such  further  developments  a» 
you  may  deem  necessary,"  and  he  asks  that  he  may  be  allowed  to  sub- 
mit further  evidence  in  case  tiie  proof  already  furnished  shall  not  be 
deemed  satisfactory. 

By  Sec.  2319  of  the  IT.  S.  Revised  Statutes,  it  is  provided  that  "  all 
valuable  mineral  deposits  in  lands  belonging  to  the  United  States,  both 
surveyed  and  unsurveyed,  are  hereby  declared  to  be  free  and  open  to 

exploration  and  purchase under  regulations  i)rescribed 

by  law." 

It  has  been  repeatedly  held  by  this  Department  that  it  must  appear 
that  the  land  applied  for  is  at  the  time  of  the  application  mineral  in 
character,  and  that  it  is  not  enough  to  show  that  adjoining  tracts  are 
mineral,  or  that  the  tract  applied  for  may  in  the  future  develop  the 
presence  of  mineral.  Commissioners  of  Kings  County  v.  Alexander, 
and  cases  cited  (5  L.  D.,  I2G). 

In  the  case  of  Dett'eback  v.  Ilawke  (115  U.  S.,  401),  the  United 
States  supreme  court,  after  stating  the  provisions  of  law  relative  to  the 
sale  of  mineral  lands,  said  :  ^^  It  is  plain  from  this  brief  statement  of  the 
legislation  of  Congress,  that  no  title  from  the  United  States  to  land 
known  at  the  time  of  sale  to  be  valuable  tor  its  minerals,  of  gold,  silver, 
cinnabar,  or  copper,  can  be  obtained  under  the  pre-emption  or  home- 
stead laws,  or  the  townsite  laws,  or  in  any  other  way,  than  as  prescribed 
by  the  laws  specially  authorizing  the  sale  of  such  lands  .  \  .  .  . 
We  say  'land  known  at  the  time  to  be  valuable  for  its  minerals,' as  there 
are  vast  tracts  of  public  land  in  which  minerals  of  different  kinds  are 
found,  but  not  in  such  quantity  as  to  .justify  expenditures  in  the  effort 
to  extract  them.  It  is  not  to  such  lauds  that  the  term  '  mineral'  in  the 
sense  of  the  statute  is  applicable." 

The  same  court,  in  the  case  of  the  Colorado  Coiil  Company  v.  United 
States  (123  U.  S.,  307),  quoted  from  Dett'eback  v.  Hawke  {supra),  and 
applied  the  rule  enunciated  therein  to  coal  lands  claimed  to  be  reserved 
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from  sale  under  the  preemption  law  under  the  term  '^ known  mines.'' 
The  court  said : 

We  hold,  therefore,  that  to  constitute  the  exception  contemplated  by  the  pre-emp- 
tion act  under  the  head  of '  known  mines '  there  should  be  upon  the  land  ascertained 
eoal  deposits  of  such  an  extent  and  value  as  to  make  the  land  more  valaable  to  be 
worked  as  a  coal  mine,  under  the  conditions  existing  at  the  time,  than  for  merely  ag- 
ricultural purposes.  The  circumstance  that  there  are  surfiice  indications  of  the  ex- 
istence of  veins  of  coal  does  not  constitute  a  mine.  It  does  not  even  prove  that  the 
land  will  ever  be,  under  any  conditions,  sufficiently  valuable  on  account  of  its  coal 
deposits  to  be  worked  as  a  mine.  A  change  in  the  condition  occurring  subsequently 
to  the  sale,  whereby  new  discoveries  are  made,  or  by  means  whereof  it  may  become 
profitable  to  work  the  veins  as  mines,  can  not  affect  the  title  as  it  passed  at  the  time 
of  the  sale.  The  question  must  be  determined  according  to  the  facts  in  existence  at 
the  time  of  the  sale. 

Applying  the  principle  announced  in  said  decisions  to  the  case  at 
bar,  it  is  quite  evident  that  the  proof  as  to  the  mineral  character  of  said 
land  is  insufficient. 

The  report  of  the  U.  S.  deputy  mineral  surveyor  expressly  states  that 
^<  the  mineral  value  of  the  land  has  not  been  proven,"  and  while  he 
states  that  ^'  the  claim  is  underlaid  by  a  deep  bed  of  gravel  bearing 
placer  gold,"  he  also  states  that  the  successful  working  of  said  claim  as 
a  placer  will  depend  upon  the  building  of  a  bed  rock  flume,  and,  whea 
this  is  done,  it  is  believed  that  the  claimant  can  ^^  successfully  open  and 
develop  this  placer  claim."  Besides,  the  surveyor  also  reported  that 
there  had  been  "  no  surface  or  underground  workings  of  either  placer 
or  lode  within  the  boundaries  of  the  claim."  So  far  as  this  record  shows, 
there  has  not  been  a  dollar's  worth  of  mineral  taken  from  said  claim  or 
disclosed  thereon,  nor  is  it  shown  how  much  gold  there  is  in  the  ^^  deep 
bed  of  gravel "  underlying  the  surface  of  said  claim. 

I  think,  also,  that  the  proof  as  to  improvements  is  not  sufficiently  ex- 
plicit. It  is  not  shown  that  the  ditch  built  across  said  claim  was  placed 
there  for  the  purpose  of  developing  said  claim.  It  does  appear  that 
said  ditch  was  placed  on  the  claim  prior  to  the  flling  of  the  application 
for  patent,  namely,  August  1,  1881,  and  the  report  of  the  surveyor, 
dat^d  April  5,  1886,  shows  that  no  use  has  been  made  of  said  ditch  for 
the  working  of  said  claim.  The  proof  should  show  that  the  improve- 
ments have  been  made  for  the  purpose  of  developing  the  particular 
claim  applied  for.  See  circular,  approved  September  23, 1882  (1  L.  D., 
4iS5) ;  Smelting  Company  v,  Kemp  (104=  *U.  S.,  655).  Although  said  proof 
is  deficient,  since  there  is  no  protest  filed  and  no  evidence  of  bad  faith 
on  the  part  of  said  applicant,  I  am  of  the  opinion  that  his  request  to  be 
allowed  to  furnish  satisfactory  evidence  of  the  mineral  character  of  said 
elaim,  and  of  the  value  of  the  improvements  placed  thereon  for  its  de- 
velopment, should  be  granted. 

The  decision  of  your  office  is  motlified  accordingly,  and  the  applicant 
will  be  allowed  sixty  ilays  from  notice  hereof  within  which  to  submit 
the  supplemental  proof  required.  In  case  he  fails  to  do  so  within  the 
time  allowed,  his  entry  will  be  canceled. 
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TIMBER  CULTCTRE  ENTRY— "  DEVOID  OF  TIMBER.'' 

Candido  V.  Fargo. 

A  timber  culture  entry  will  not  be  canceled  on  the  ground  that  the  land  is  not  "  de- 
void of  timberi"  where  said  entry  wan  allowed  in  accordance  with  departmental 
rulings  then  in  farce,  and  the  entryman  subsequently  proceeded  in  due  compli- 
ance with  law. 

Secretary  Vilas  to  Commissioner  Stocksla^er^  July  28,  1888. 

I  have  considered  the  case  of  Packiota  Candido  v,  Charles  6.  Fargo, 
as  presented  by  the  appeal  of  the  latter  from  your  office  decision  of 
November  9, 1886,  holding  for  cancellation  his  timber  culture  entry, 
No.  779,  of  the  W.  J  of  NB.  J  and  the  B.  J  of  NW.  J,  Sec.  17,  T.  9  N.,  R. 
2  E.,  B.  H.  ai.,  Deadwood,.  Dakota. 

It  appears  that  said  entry  was  made  May  24,  1884,  and  that  Candido 
initiated  contest  Jane  27, 1885,  charging  that  ''said  tract  is  not  com- 
posed of  prairie  land,  nor  land  devoid  of  timber,  but  that  in  said  section  17 
there  is  a  large  quantity  of  growing  timber;  also  that  said  Fargo  did 
not  plow  Ave  acres  on  said  land  for  the  year  ending  May  24,  1885,  nor 
ap  to  this  time,  and  has  not  to  this  date  complied  with  the  timber  cul- 
ture laws.'' 

Hearing  was  ordered  and  had  at  the  local  office  July  30, 1885,  both 
parties  being  present. 

On  the  evidence  adduced,  the  register  and  receiver  found,  as  to  culti- 
vation, in  the  following  language:  "Fargo  has  complied  with  the  tim- 
ber culture  law  since  making  entry.  There  appears  no  reason  to  ques- 
tion his  good  faith  in  making  entry,  nor  in  cultivation."  As  to  the 
charge  that  the  tract  is  not  prairie  land,  they  find  that  there  are  from 
"  150  to  400  scrubby  trees  growing  along  the  bed  of  a  creek  in  Sec.  17^ 
almost  useless  for  all  purposes,''  and  that,  except  for  your  office  decision 
of  May  25, 1885,  in  the  case  of  Dotson  v.  Thomas  (12  C.  L.  O.,  71),  the 
entry  would  be  sustained  on  authority  of  Bartch  i?.  Kennedy  (3  L.  D., 
437),  and  numerous  other  decisions  of  this  Department. 

Followin*'  the  rule  laid  down  in  the  above  cited  case  of  Dotson  v. 
Thomas,  however,  in  which  your  predecessor  held  that  land  in  a  section 
containing  any  timber  whatever  was  not  subject  to  entry  under  the  tim- 
ber culture  law,  the  register  and  receiver  found  for  contestant,  because 
of  the  few  trees  growing  on  section  17,  as  abov^  stated. 

On  appeal,  your  office  found  from  the  evidence  that  the  law  had  been 
complied  with  in  the  matter  of  breaking,  but  finding  that  there  are  on 
the  section  about  two  hundred  trees,  the  conclusion  was  reached  that 
the  entry  was  illegal,  and  it  was  accordin<;ly  held  for  cancellation. 

On  appeal  it  is  contended  that  said  decision  of  your  office  was  error: 

1.  In  deciding  that  the  land  embraced  in  the  section  was  not  land  de- 
void of  timber  within  the  contemplation  and  meaning  of  the  timber 
culture  act 

2.  In  deciding  that  Fargo's  entry  was  not  iu  all  respects  legal  and 
valid. 
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3.  In  not  decidinj:^,  inasmach  as  the  riilin j^s  and  decisions  of  the  land 
department  in  force  at  the  Hme  when  said  entry  was  made,  permitted 
and  encouraged  the  making  of  timber  culture  entries  upon  laud  such  as 
that  embraced  in  the  section  in  question,  that  said  entry  was  protected 
by  said  rulings  as  being  the  interpretation  of  the  law  at  that  time. 

4.  In  adjudging  that  said  entry  should  be  held  for  cancellation. 
Appellant  concludes  by  asking  that  your  said  office  decision  be  over- 
ruled and  reversed,  and  that  the  contest  in  this  c<%se  be  dismissed. 

Upon  an  examination  of  the  evidence,  I  find  no  trouble  in  arriving 
at  a  conclusion  as  to  tbe  facts.  It  is  clear  that  claimant  had  at  the  date 
of  the  initiation  of  contest  done  the  requisite  amount  of  breaking,  and 
that  so  far  as  his  acts  were  concerned,  he  had  met  the  full  requirements 
of  the  law  as  to  breaking  and  cultivation.  It  is  admitted  by  him  that 
there  are  on  the  section,  in  which  his  entry  was  made,  about  one  hun- 
dred and  fifty  scrubby  trees,  along  and  between  the  banks  of  a  creek, 
which  runs  through  or  across  a  corner  of  said  section.  The  findinjj  of 
your  office  that  there  arc  about  two  hundred  of  such  trees  is,  I  think, 
not  far  from  the  fact.  These  trees  are  of  scrubby  growth,  unfit  for 
making  lumber,  but  would  make  firewood. 

Upon  a  full  consideration  of  the  whole  record,  I  am  satisfied  that  the 
exceptions  to  your  office  decision  appealed  from  are  well  founded. 

Under  the  rulings  of  this  Department,  in  force  at  the  date  of  the 
entry,  the  tract  was  undoubtedly  subject  to  tiie  timber  culture  entry  as 
made  by  Fargo.  Blenkner  v,  Sloggy  (2  L.  D.,  267) ;  Wheelon  v.  Tal- 
bot (id.,  273) ;  Box  v.  Ulstein  (3  L.  D.,  143) ;  Bartch  v.  Kenuedy  (id., 
437). 

Since  said  entrv  was  allowed  bv  the  local  land  officers  in  accordance 
with  the  construction  of  the  timber  culture  law  by  the  Department  then 
in  force,  and  upon  the  faith  of  such  entry  the  claimant  has  proceeded 
to  comply  with  the  law,  it  is  not  in  harmony  with  the  principles  of  jus- 
tice to  deprive  him  of  the  fruits  of  his  labor.  Allen  v.  Oooley  (5  L.  D., 
261).  Fargo  having  made  his  entry  upon  land  subject  to  entry  under 
the  timber  culture  law,  as  construed  at  the  date  of  said  entry,  and  the 
evidence  showing  that  since  the  date  of  entry,  he  has  complied  with  the 
law,  I  am  of  the  opinion  that  the  contest  should  be  dismissed,  and  that 
the  entry  should  remain  intact,  subject  to  future  compliance  with  law. 

Your  office  decision  is  accordingly  reversed. 


CONFLICTING  SETTLEMENT  RIGHTS— XOTICE. 

Uemsworth  V.  Holland. 

The  uotice  jjiveii  by  settlement  and  improvement  extends  only  to  the  ({iiarter  section 

as  defined  by  the  public  surveys. 

Secretary  VUm  to  Gommissioaer  Stockslager^  July  2S,  18SS. 

The  land  involved  herein  is  the  W.  J  ^ W.  J,  Sec.  4,  T.  16  K,  R.  20 
W.,  Grand  Ishind,  Nebraska. 
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This  tract  was  embraced  in  the  homestead  entry  of  one  Pendleton  P. 
Lee,  made  September  28,  1883,  for  the  NVV.  J  of  said  Sec.  4. 

On  March  29, 1834,  James  Holland  initiated  contest  against  the  en- 
try mentioned.  On  April  12, 1884,  Edgar  A.  Hemsworth  presented  the 
reliuquisbment  of  Lee  and  at  the  same  time  made  application  to  file 
declaratory  statement  for  the  land  in  qaestion  and  the  S.  i,  SE.  ^  Sec. 
33,  T.  17  N.,  and  range  aforesaid. 

The  records  of  yoar  office  show  the  tracts  last  named  to  be  contigii  • 
oas. 

The  local  office  held  the  relinquishment  so  presented  for  special  affi- 
davit to  explain  why  it  was  given,  and  rejected  Hemsworth's  said  ap- 
plication to  file. 

On  May  16,  1884,  Holland  submitted  testimony  in  support  of  his  con- 
test (Lee  making  default)  and  the  same  was  on  June  4,  following,  sus- 
tained by  the  local  officers.  On  June  25,  1884,  Hemsworth  again  pre- 
sented Lee's  relinquishment  accompanied  by  the  required  affidavit. 
Thereupon  the  local  officers  ''  dismissed  the  said  contest  but  rejected 
the  application  of  Hemsworth  to  file  as  aforesaid  for  the  reason  that  the 
same  conflicted  with  the  preference  right  of  Holland." 

On  July  26, 1884,  Holland  (having  been  notified  by  the  local  officers 
on  June  26th,  1884,  that  his  said  contest  was  sustained)  filed  declaratory 
statement  alleging  settlement  on  July  23,  of  the  same  month. 

On  August  16,  1884,  your  office  on  appeal  by  Hemsworth  from  the 
rejection  by  the  local  office  of  his  application  to  file,  directed  that  the 
same  be  allowed  "  subject  to  the  prior  "  right''  of  Holland." 

It  appears  from  the  records  of  your  office  that  Hemsworth  filed  such 
declaratory  statement  August  25, 1884,  alleging  settlement  October  16, 
1883,  and  also  that  he  made  homestead  entry  on  September  15,  1884, 
for  the  land  embraced  in  his  said  filing  to  wit:  S.  ^,  SE.  |,  Sec.  33, 
T.  17  W.,  and  W.^,  NW.  J,  Sec.  4,  T.  16  W. 

Upon  Hemsworth's  application  for  hearing  your  office  on  July  7, 
1885,  found  that  Holland's  contest  was  premature  and  that  he  acquired 
no  preference  right  thereby  and  directed  a  hearing  to  determine  the 
rights  of  the  parties  "by  virtue  of  settlement  and  improvements". 
From  the  foregoing  no  appeal  was  taken.  Upon  the  testimony  submit- 
ted before  a  notary  public,  the  local  officers  on  February  6,  1836,  sus- 
tained the  filing  of  Holland. 

On  July  24,  1886,  your  office  affirmed  the  action  below  and  held  the 
entry  of  Hemsworth  for  cancellation  so  far  as  it  related  to  the  land  in- 
volved. 

From  this  decision  Hemsworth  appeals. 

Hemsworth  testified  that  he  made  settlement  October  16,  1883,  upon 
S.  i  SE.  4  of  said  Sec.  33,  with  the  intention  of  securing  Lee's  relin- 
quishment of  his  said  homestead  entry,  when  he  proposed  to  file  for 
the  tract  named  together  with  the  W.  J,  N VV.  ^  of  Sec.  4,  i.  e.,  the  tract 
involved,  that  failing  to  obtain  said  relinquishment  he  applied  on  No- 
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Tember  7,  1883,  to  file  declaratory  statement  for  said  S.  J,  SE.^  and  also 
E.  J,  SW.  J  section  33,  that  on  April  6,  1884,  he  learned  by  "a  decision 
from  Washington  "  that  he  coald  not  file  for  the  B.  i  SW.  J,  and  there- 
upon on  April  7,  1884,  he  forwarded  to  the  local  office,  Lee's  relinquish- 
ment together  with  his  said  application  to  file  for  S.  ^  SE.^,  Sec.  3'3 
and  the  W.  i  N  W.  i.  Sec.  4. 

His  improvements  consistingofaboard  house  twelve  by  fourteen  feet, 
pig  pen,  chicken  house,  well  forty-seven  feet  deep,  some  ten  picres  calti- 
vated  and  a  number  of  trees  planted,  are  on  the  SE.  ^  of  section  33. 
He  states  that  he  has  no  improvements  on  the  land  in  dispute,  and 
that  he  has  resided  on  his  claim  since  May  3, 1884. 

Holland  established  residence  on  the  N  W.  ^,  Sec.  4,  some  time  between 
August  15,  and  28,  1884,  occupying  a  house  which  he  had  previously 
built.  He  said  residence  was  thereafter  continuous.  His  improvements 
are  on  the  land  in  dispute  and  consist  of  a  frame  house  fourteen  by 
eighteen  feet  and  ten  feet  high  with  tin  roof  a  cave,  well  and  some 
three  acres  of  breaking ;  total  value  between  $375  and  $400. 

Counsel  for  the  appellant  Insist  that  Hemsworth  is  entitled  to  the  land 
in  question  by  virtue  of  his  application  of  April  12,  1884,  to  file  there- 
for and  that  Holland  is  concluded  by 'his  failure  to  appeal  from  your 
office  finding  of  July  7, 1885,  that  his  contest  being  premature,  he  ac- 
quired no  preference  right  thereby,  and  that  his  filing  in  July,  1884, 
was  without  effect.  I  have  not  deemed  it  necessary  to  pass  upon  the  ques- 
tions raised  by  this  contention.  The  sole  question  presented  by  this  rec- 
ord is  that  of  the  respective  rights  of  the  parties  by  viitue  of  settlement 
and  improvement.  Hemsworth'sclaim  to  this  particular  tract  did  not  ap- 
pear of  record  until  August  25, 1884,  when  he  filed  declaratory  statement 
as  stated.  The  local  office  find  in  effect  that  Holland  settled  upon  and 
improved  the  land  without  the  knowledge  of  Hemsworth's  claim.  Hol- 
land seems,  prior  to  the  hearing  on  his  contest  against  Lee's  entry,  to 
have  known  that  Hemsworth  held  the  relinquishment  of  the  same.  He 
testified  that  he  refused  Hemsworth's  offer  to  sell  him  said  relinquish- 
ment, but  that  finally,  as  a  consideration  for  the  same,  he  agreed  in  the 
event  of  his  said  contest  being  successful,  to  dig  a  well  on  the  land  and 
allow  Hemsworth  to  use  it,  that  upon  his  arrival  at  the  local  office  he 
found  no  such  relinquishment,  although  Hemsworth  had  previously  said 
it  was  there,  and  that  he  ''  then  felt  as  if  I  had  been  duped." 

Hemsworth  stated  that  he  offered  the  said  relinquishment  to  Holland 
on  the  condition  (agreed  to  by  Holland)  that  he  would  put  a  well  on 
the  land  in  dispute  and  allow  him  (Hemsworth)  to  use  it  for  five  years, 
and  that  he  told  Holland — "  I  will  give  you  an  order  on  the  Register 

to  give  you  the  relinquishment  when  you  arrive  there 

May  16,  1884." 

Holland  swears  that  he  had  his  house  in  the  course  of  construction 
and  his  well  dug  before  he  received  notice  that  Hemsworth  claimed  the 
land. 
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The  evidence  satitsfies  me  that  the  flDdiug  of  the  local  office  in  this 
regard  was  correct.  The  homestead  entry  of  Lee  was  canceled  on  June 
4 J 1884,  and  Holland  became  the  first  claimant  of  record  by  his  declara- 
tory statement  filed  July  26,  following. 

Whatever  rights  Hemsworth  can  obtain  to  this  tract  must  result  fron^ 
Ills  settlement  in  October,  1883,  and  subsequent  residence  upon  the  S. 
i  SB.  J,  Sec.  33.    That  he  has  no  such  right  against  those  which  Hol- 
land has  acquired  by  virtue  of  his  filing  and  actual  settlement  prior  to 
notice  of  his,  Hemsworth's,  claim,  is  plain.     The  department  has  held 
that  the  notice  given  by  settlement  and  improvement  extends  only  to 
the  quarter  section  as  defined  by  the  public  surveys.    (L.  R.  Hall  5 
L.  D.,  141).    Hemsworth's  rights,  if  he  has  any,  are  confined  to  the  SE. 
J  of  Sec.  33. 

For  the  reasons  stated,  I  concur  in  your  conclusion  that  the  filing  of 
Holland  should  remain  intact,  and  that  the  entry  of  Hemsworth,  so  far 
as  it  relates  to  the  land  in  dispute,  should  be  canceled. 

Your  decision  is  affirmed. 


BESBRT  liAND  ENTRY— riNAI-  PROOF. 

RiLEY  GABBETT. 

Final  proof  may  be  accepted  and  the  entry  sent  to  the  Board  of  Equitable  Adjadica- 
cation,  in  the  absence  of  an  adverse  claim,  where  reclamation  is  not  effected 
within  the  statutory  period  but  such  delay  is  satisfactorily  explained. 

Secretary  Vilas  to  Commissioner  Stockslager,  July  28,  1888. 

I  have  considere<i  the  appeal  of  Riley  Garrett  from  the  decision  of 
your  office,  dated  December  30, 1886,  rejecting  his  application  for  ex- 
tension of  time  in  making  final  proof  and  holding  for  cancellation  his 
desert  land  entry  l^o.  Ill  of  the  S  W.  J  of  the  NB.  J,  and  Lot  2  of  Sec. 
6,  T.  33  K,  R.  99  W.,  and  the  SW.  J  of  the  SB.  i  of  Sec.  31,  T.  34  K., 
R.  99  W.,  made  June  28, 1883,  at  the  Evanston  land  office,  in  the  Ter- 
ritory of  Wyoming. 

The  record  shows  that  your  office  on  November  19, 1886,  directed  the 
local  office  to  require  said  Garrett  to  show  cause  why  his  entry  should 
not  be  canceled  for  failure  to  make  proof  within  the  time  required  by 
law.  In  response  thereto  the  local  land  office  forwarded  the  duly  cor- 
roborated affidavit  of  the  entryman  alleging  that  the  reason  he  had  not 
been  able  to  reclai  m  all  of  said  land,  was  on  account  of  the  mistake  of 
the  deputy  surveyor  of  the  county,  who  was  employed  to  survey  a  water 
ditch  on  said  land,  and  the  entryman  requested  that  he  be  allowed  one 
year's  additional  time  to  comply  with  the  law  and  make  final  proof  on 
said  tract. 

Your  office,  on  December  30, 1886,  held  that  it  had  no  authority  to 
extend  the  time  of  making  final  proof,  and  held  said  entry  for  cancel- 
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lation.  Oil  appeal,  tbeclaiiDant  ha9  filed  a  duly  corroborated  affidavit 
averring  that  said  laud  cau  ouly  be  irrigated  by  briugiug  water  thereon 
froui  a  point  five  miles  distant;  that  he  had  made  arrangements  for  ob- 
taiuing  water  to  irrigate  said  land,  and  that  by  reason  of  a  mistake  in 
the  survey  of  the  ditch,  and  through  no  fault  of  the  claimanr,  the  land 
has  not  been  fully  reclaimed  within  three  years  from  the  date  of  said 
entry. 

The  claimant  further  avers  that  he  took  said  entry  in  perfect  good 
faith  and  has  expended  on  said  land,  in  labor  and  improvemcDts,  the 
sum  of  $500. 

I  concur  with  you  that  your  office  has  no  authority  to  grant  an  exten- 
sion of  time  within  which  the  claimant  may  make  final  proof.  But  it 
by  no  means  follows  that  the  entry  must  necessarily  be  canceled  for  fail- 
ure to  make  final  proof  within  the  statutory  period,  in  the  absence  of 
an  adverse  claim,  if  the  claimant  shows  a  reasonable  excuse  for  the  de- 
lay. His  final  proof,  if  it  shows  full  compliance  with  the  law  as  to  rec- 
lamation (even  where  such  reclamation  was  made  subsequently  to  the 
statutory  period),  in  the  absence  of  any  adverse  claim,  may  be  accepted 
after  the  expiration  of  the  time  designated  by  law.  Such  has  been  the 
ruling  of  the  Department,  and  I  see  no  reason  for  changing  the  same. 
Larson  v.  Parks  (1  L.  D.,  487) :  Fraser  v.  Ringgold  (3  L.  D.,  69) :  Alex- 
ander Toponce  (4  L.  D.,  201) :  Dunlap  v.  Kaggio  (5  L.  D.,  440). 

The  decision  of  your  office  must  be  modified,  and  you  will  direct  the 
local  land  officers  to  advise  the  claimant  that  he  will  be  allowed  sixty 
days  from  notice  thereof,  within  which  to  offer  final  proof  showing  full 
compliance  with  the  requirements  of  the  desert  land  law,  as  to  reclama- 
tion, etc.,  and  the  same,  if  offered,  will  be  duly  considered. 

If  said  proof  shall  show  full  compliance  with  the  requirements  of  the 
law,  and  a  satisfactory  explanation  of  the  delay  in  making  said  proof, 
the  case  may  be  submitted  to  the  Board  of  Equitable  Adjudication  for 
its  consideration.    See  case  of  Alexander  Douglas  (6  L.  D.,  548). 


HOMESTEAD  ENTRY— INDEMNITY  SELECTION. 

EUDOLPH  !Nemitz. 

An  eutry  should  not  be  allowed  of  land  embraced  within  a  pending  railroad  indem- 
nity selection  ;  but  if  thus  allowed  it  will  not  be  canceled,  but  treated  as  an  ap- 
plication to  enter,  and  held  subject  to  the  company's  claim  under  ite  selection. 

Secretary  Vilas  to  Commusioner  Stockslager,  July  28,  1888. 

I  have  considered  the  appeal  of  Rudolph  Nemitz  from  your  office  de- 
cision of  July  8,  1886  holding  for  cancellation  his  adjoining  farm  home- 
stead entry  for  the  NW.  J  of  the  NE.  J  of  Sec.  33,  T.  116,  X.,  R.  29, 
W.,  Benson,  Minn.,  land  district. 

This  land  is  within  the  ten  mile  (granted)  limits  of  the  Hastings  and 
Dakota  Railway  under  act  of  July  4,  1866  (14  Stat.  87),  under  which 
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act  the  rights  of  the  grantee  are  held  to  have  attached  Jaue  2G,  1867, 
the  date  when  the  map  of  deftuite  location  whs  accepted. 

It  is  also  within  the  twenty-mile  indemnity  limits  of  the  St.  Paul, 
Minneapolis  and  Manitoba  Ry.  Co.  under  the  act  of  March  3,  1865, 
(13  Stat.  526).  It  is  said  in  j'our  office  decision  that  this  tract  "was 
selected  on  account  of  the  grant  last  mentioned  November  14,  1866, 
and  the  selection  was  intact  upon  the  official  records  at  the  date  of  the 
attachment  of  rights  under  the  Hastings  and  Dakota  grant  and  ex- 
cepted the  land  from  the  operation  of  the  latter." 

On  September  23, 1885,  Nemitz  made  adjoining  farm  homestead  en- 
try for  said  tract.  Afterwards  the  Hastings  and  Dakota  Ry.  Co.  filed 
a  relinquishment  of  all  its  claim  to  said  land.  The  facts  concerning 
this  relinquishment  are  in  all  material  respects  similar  to  those  in  the 
case  of  Halgrin  Tostensen  decided  by  the  Department  on  the  23d  day 
of  June,  1888  (6  L.  D.,  820),  and  your  office  decision  herein  should  be 
modified  as  to  this  question  in  accordance  with  the  views  expressed  in 
that  decision. 

While  it  was  error  on  the  part  of  the  local  officers  to  allow  an  entry 
for  this  land  while  the  application  of  the  St.  Paul,  Minn.  &  Man.  By. 
Go.  to  select  the  same  as  indemnity  was  pending,  and  they  should  only 
have  received  it  as  an  application  to  enter,  yet  since  it  has  been  allowed 
1  can  see  no  good  reason  for  cancelling  it  provided  the  selection  by  the 
company  should  for  any  reason  be  rejected,  but  it  may  be  considered 
as  if  it  were  an  application  to  enter  and  remain  intact  upon  the  record 
subject  to  the  company's  claim  under  its  selection,  which  claim  you  will 
cause  to  be  adjudicated  as  speedily  as  possible. 

Your  said  office  decision  is  modified  accordingly. 


MINING  CLAIM— LOCATION— SURVEY. 

Lincoln  Placer. 

An  official  survey  mast  be  made  ia  accordance  with  the  location  notice  upon  which 
the  survey  is  ordered ;  and  this  rule  is  applicable  to  amended,  as  well  as  original 
locations. 

An  entry,  allowed  upon  a  survey  that  did  not  follow  the  amended  location,  should 
not  be  canceled,  but  a  new  survey  should  be  miide  in  conformity  with  said  loca- 
tion. 

The  claim  as  amended  is  an  entirety,  and  it  is  not  necessary  that  the  improvements 
should  be  upon  any  particular  part  thereof. 

The  report  of  the  surveyor  us  to  the  character  of  the  land  is  sufficient  in  the  absence 
of  anything  bringing  in  question  the  bona  fides  of  the  claimant,  or  tending  to 
show  that  the  ground  added  by  the  amendment  is  valuable,  or  is  sought  for  any 
other  than  mining  purposes. 

Secretary  Vilas  to  CommiHsioner  Stockslager^  July  28, 1888. 

I  have  considered  the  ai)i)ejil  of  The  Alice  Mining  Company  from 
the  decision  of  your  office  of  January  12,  1887,  holding  for  cancellation 
3263— VOL  7 6 
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tbe  mineral  entry,  No.  2748,  of  said  company  for  the  Lincoln  placer 
claim,  survey  No.  2080,  Upper  Fall  Hirer  mining  district  and  Central 
City  laiid  district,  Colorado. 

The  last  amended  location  notice  referred  to  in  yonr  office  decisioQ 
was  made  and  sworn  to  August  1,  1884,  but  it  was  not  recorded  until 
2  P.  M.  of  August  5, 1884,  the  day  oa  which  the  survey  was  began  and 
ended.  The  location  was  made,  but  your  office  presumes  it  was  not 
recorded,  before  the  survey,  the  record  being  silent  as  to  whether  the 
survey  was  before  or  after  2  P.  M.  But  whether  made  before  or  after 
the  location  notice  had  been  recorded,  it  was  irregular,  because,  as 
stated  in  your  office  decision,  it  was  not  made  ''  in  accordance  with  the 
location  notice  upon  which  survey  had  been  ordered,"  as  such  surveys 
are  directed  to  be  made  in  the  letter  of  instructions  to  surveyors-general, 
dated  November  20,  1873.  (Copp's  U.  S.  Mineral  L:iuds,  Ed.  of  1881, 
p.  68;  see,  also,  letter  of  September  13,  1878,  lb.,  p.  71,  and  case  of 
"Sulphur  Mine  and  Sulphur  King  Mine,"  ib.,  p.  248.)  In  said  letter 
of  November  20, 1873,  surveyors-general  are  instructed  "  to  require  the 
applicant  for  survey  to  furnish  a  copy  of  the  original  record  of  location, 
properly  certified  to  by  the  recorder  having  charge  of  the  records  of 
the  mining  locations  in  the  district  where  the  claim  is  situate,  and  cause 
all  official  surveys  of  mining  claims  to  be  made  in  strict  conformity  to 
the  lines  established  by  the  original  location  as  recorded;"  and  it  is 
said,  "A  survey  made  in  accordance  with  the  dictation  of  p  irtics  in 
interest  and  not  in  accordance  with  the  location  upon  which  it  is  ordered, 
is  a  private  and  not  an  official  survey,  and  has  already  caused  great 
confusion  and  been  productive  ot*  great  injury  to  bona  fide  claimants.^ 
It  is  insistcil  by  counsel  for  appellant,  that  this  rule  was  intended  only 
for  original  locations ;  but  the  reason  of  the  rule,  and  therefore  the  rule 
itself,  is  applicable  to  amended  as  well  as  original  locations.  The  entry, 
however  should  not  be  canceled  on  account  of  this  irregularity,  but  a 
««w  survey  should  be  ordered  to  be  made  in  conformity  to  said  last 
amended  location. 

In  the  case  of  Sulphur  Mine  and  Sulphur  King  Mine,  supra,  it  is  said: 
*'  While  the  application  for  a  patent  of  the  claim  thus  surveyed  should 
not  be  rejected  solely  on  account  of  said  irregular  proceeding,  I  am  of 
the  opinion  that,  before  a  patent  issues,  an  actual  survey  of  the  claim 
on  the  ground  should  be  made  subsequent  to  the  recording  of  the  notice 
of  location,  as  provided  by  law."  In  that  case,  the  survey  was  made 
even  before  the  location. 

In  reference  to  the  mineral  character  of  the  laud,  the  surveyor  reports 
that  *'  the  ground  has  prospected  well  in  gold  in  various  places,"  and 
the  value  of  the  labor  done  and  improvemftnts  made  upon  the  claim  for 
mining  purposes  is  shown  to  be  largely  more  than  five  hundred  dollars. 
This  applies  to  the  last  amended  location  of  the  claim,  as,  after  careful 
comparison,  I  find  said  location  and  the  survey  to  substantially  corres- 
pond. 
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Your  office  holds  as  oue  ground  of  caiieellation  of  the  entry,  that  "  it 
is  not  satisfactorily  shown,  that  mineral  has  been  discovered  within  the 
ground  claimed  in  addition  to  the  ground  originally  located,  or  that  any 
iraprovemeuts  have  been  made  thereon.''  The  claim  as  amended  is  an 
entirety  and  it  is  not  necessary,  that  the  improvements  should  be  upon 
any  particular  part  thereof,  and  the  report  as  to  the  mineral  character 
of  the  claim  is  sufficient,  in  the  absence  of  anything  bringing  in  ques- 
tion the  bona  fides  of  the  claimant,  or  tending  U)  show  that  the  ground 
added  by  the  amendment  is  valuable  or  is  sought  for  any  other  than 
mining  purposes. 

Yon  are,  therefore,  instructed  to  direct  the  local  officers  to  allow  the 
claioiant  to  obtain  an  order  of  survey,  based  upon  and  to  be  made  in 
accordance  with  the  last  amended  location,  and  thereupon  apply  for 
patent  in  conformity  to  law.  The  decision  of  your  office  is  modified 
accordingly. 


MINTXG  CL.VIM— ADVERSE  PROCEEDINGS. 

Meyer  et  al  v.  Hyman. 

Aq  entry  allowed  prior  to  the  final  disposition  of  adverse  proceediDg;8  must  be  can- 
celed and  the  parties  placed  in  statu  quo,  where  it  appears  that  such  adverse  claim 
is  still  asserted  and  remains  nndetermiued. 

Secretary  Vilas  io  Commissioner  Stockslager^  July  28,  1888. 

I  have  considered  the  case  of  William  B.  Meyer  et  al,  and  Jerome  B. 
Wheeler  etal.  v.  David  M.  Hyman,  involving  the  latter's  mineral  entry, 
No.  14,  for  the  "  Durant  Lode  Mining  Claim,"  Glenwood  Springs  dis- 
trict, Colorado,  on  appeal  by  the  said  plaintiffs  from  the  decision  of  your 
office  of  January  15, 1887.         • 

August  11,  1881,  Hyman  made  application  for  patent  on  said  mining 
claim  and  during  the  period  of  publication  of  notice  of  said  application, 
3Ieyer  et  aL  and  Wheeler  et  al.^  respectively,  filed  adverse  claims,  and 
within  thirty  days  thereafter,  brought  suits  in  the  district  court  of  the 
5th  judicial  district  of  Colorado,  for  the  county  of  Pitkin,  against  said 
Hyman,  to  determine  the  right  of  possession  to  said  claim.  (Revised 
Statutes,  2326.) 

These  suits  remained  pending  in  the  siiid  district  court  of  Colorado 
until  October  1,  1883,  when,  on  the  petition  of  H^-man,  they  were  duly 
removed  to  the  circuit  court  of  the  United  States  for  Colorado. 

Ou  January  29, 1885,  after  said  cases  had  been  so  removed,  the  attor- 
neys for  said  adverse  claimants  (plaintiffs  in  said  suits),  without  their 
knowledge  (as  they  allege),  ordered  the  clerk  of  said  district  court  of 
Colorado  to  enter  orders  upon  the  records  of  said  court  of  dismissal  of 
said  suits,  and,  thereupon,  Tlynian  procured  from  said  clerk  a  certifi- 
cate, that  there  was  then  no  suit  pending  in  said  district  court  involv- 
ing the  right  of  possession  of  the  "  Durant  Lode  Mining  Claim"  (the 
claim  in  dispute),  and,  having  filed  this  certificate  in  the  Land  Offi<3e, 
made  application  to  enter  said  claim,  and,  on  the  faith  of  said  certifi- 
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cate,  said  eutry  was  allowed  by  the  land  officers,  February  4,  1885. 
The  adverse  chiimauts,  as  soou  as  tbey  heani  of  these  proceediag^s,  made 
motions  to  vacate  said  orders  of  dismissal  and  to  reinstate  said  causes 
on  the  docket  of  said  court,  wbicii  motions,  after  hearing  and  argument 
thereon,  were  fjranted  by  the  court,  and  said  causes,  respectively, 
were  re-instated,  February  14,  and  May  11, 1883.  There  is  no  explana- 
tion in  the  record  in  this  case  of  the  conduct  of  the  parties  and  action 
of  the  district  court,  recognizing  said  suits  as  still  pending  in  said  court 
after  their  removal  therefrom.  The  proceedings  in  said  court  after 
said  removal  would  seem  to  be  coram  non  jtidice  and  void. 

On  March  21, 1885,  W.  B.  Meyer  et  al.  filed  with  the  local  officers  a 
protest,  and,  August  14,  1885,  J.  B.  Wheeler  et  al.j  a  petition,  reciting 
the  above  facts,  and  asking  that  said  entry  of  said  mining  claim  so  ob- 
tained be  canceled,  and  this  protest  and  petition  were  duly  forwarded 
to  your  office.  On  June  22, 1886,  there  was  received  at  your  office  from 
the  clerk  of  said  United  States  circuit  court  certified  copies  of  judg- 
ments in  said  suits,  rendered  by  said  circuit  court  December  7, 1885,  m 
favor  of  the  defendant,  Hyman,  awarding  to  him  the  ground  in  contest, 
and  on  December  7, 1886,  your  office,  relying  upon  said  certificates  of 
judgment  as  showing  the  then  status  of  said  causes  in  said  court,  dis- 
missed the  said  protest  and  petition  of  said  adverse  claimants;  bnt^ 
evidence  having  been  filed  in  your  office,  December  18,  1886,  of  the 
re-instatement  of  said  causes  after  judgment  set  aside  in  said  circuit 
court  on  May  6, 1886,  and  that  they  were  still  pending  and  undeter- 
mined in  said  court,  your  office,  by  the  decision  of  January  15,  1887^ 
reviewed  said  decision  of  December  7,1886,  dismissing  said  protest  and 
petition,  and  recalled  the  same  and  held  that  Hyman-s  entry  should  re- 
main suspended  until  said  suits  were  finally  determined.  Meyer  et  oL 
and  Wheeler  et  al.  now  appeal  from  said  decision,  on  the  ground  that 
the  entry  should  have  been  canceled  and  not  merely  suspended. 

Sec.  2326  (Revised  Statutes)  provides,  that "  Where  an  adverse  claim 

is  filed all  proceedings,  except  the  publication  of  notice 

and  making  and  filing  the  affidavit  thereof,  shall  be  stayed  until  the 
controversy  shall  have  been  settled  or  decided  by  a  court  of  compe- 
tent  jurisdiction,  or  the  adverse  claim  waived."  At  the  time  Hyman's 
entry  was  allowed,  February  4,  1885,  the  suits  of  the  adverse  claim- 
ants were  pending  and  undetermined  in  the  circuit  court  of  the  United 
States  for  Colorado,  to  which  they  had  been  removed  on  the  petition 
of  Hyman,  and  the  adverse  claims  had  been  in  no  way  waived.  The 
allowance  of  said  entry  was,  therefore,  contrary  to  the  above  provision 
of  the  statute. 

As  authority  for  suspending  and  not  canceling  the  entry,  the  case  of 
the  Gunnison  Crystal  Mining  Company  (2  L.  D.,  722)  is  cited  in  the  de- 
cision of  your  office.    In  that  case,  there  were  two  applications  for 

patent,  and  the  claimants  under  the  second  application,  having  ad- 
versed  the  first  and  brought  suit  in  support  of  the  adverse,  prematurely 
entered  the  ground  in  conflict  before  the  suit  had  been  decided,  and,. 
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it  being  afterwards  decided  in  their  favor,  and  the  claimants  under  the 
first  application  having  acquiesced  in  the  judgment  by  taking  no  ap- 
peal therefrom  and  conforming  their  entry  thereto  by  eliminating  the 
tract  in  dispute,  it  was  held,  that  there  was  no  longer  any  conflict  be- 
tween the  claimants,  and«  hence,  that  the  question  at  issue  was  one 
solely  between  the  second  (or  adverse)  claimants  and  the  government, 
and  the  entry  being  otherwise  unobjectionable  and  there  being  no  useful 
purpose  to  be  subserved  by  the  cancellation  of  the  entry,  that  it  was 
*'  competent  for  the  department  to  sanction  the  same." 

I  can  discover  no  analogy  between  that  case  and  the  present.  At 
the  date  of  the  decision  of  your  office,  the  suits  between  the  parties 
were  still  pending  and  undetermined,  and  there  was  no  acquiescence 
in  the  claim  of  Hyman  or  waiver  of  their  adverse  claims  by  the  adverse 
claimants.  The  conflict  still  existed  between  Hyman  and  the  adverse 
claimants,  and  the  issue  was  between  them,  and  not  between  Hyman  and 
the  government. 

Furthermore,  the  conduct  of  Hyman,  in  filing  in  the  land  office  the 
certificate  of  the  clerk  of  the  district  court  of  Colorado,  that  there  was 
no  suit  involving  the  claim  in  dispute  then  pending  in  said  court,  and, 
on  the  faith  of  such  certificate  inducing  the  land  officers  to  allow  his 
entry,  when  on  his  own  petition  said  cases  had  been  removed  from  said 
court  to  the  United  States  circuit  court  and  were  then,  as  he  must  be 
held  to  have  known,  pending  in  said  last  named  court,  and  in  subse- 
quently, June  22,  18S6,  procuring  the  dismissal  of  the  protest  and 
petition  respectively  of  the  adverse  claimants,  on  the  strength  of  judg- 
ments in  his  favor  in  said  circuit  court  which  had  been  previousl}'.  May 
6,  1886,  vacated — exposes  him  to  the  charge  of  practicing  an  imposi- 
tion on  the  land  officers,  in  order  to  obtain  an  unfair  advantage  over 
the  adverse  claimant ;  and  this  charge  derives  further  support  from  the 
fact,  shown  by  the  evidence,  that  H^-man  has  set  up  said  entry  so 
obtained  as  evidence  in  his  behalf  in  another  suit,  in  said  United  States 
circuit  court,  between  himself  and  some  of  said  adverse  claimants, 
involving  large  interests,  and  known  as  the  "  Dnrant-P]mraa  case." 

I  am  of  the  opinion,  that  the  parties  should  be  placed  in  statu  qito  by 
a  cancellation  of  tne  entry,  and  so  direct. 

The  decision  of  your  office  is  modified  accordingly. 


RAILROAD  GRAXT-PRE-KMPTIOX  riLIN(i. 

MiLLICAN  V.  ;N0RTHEEN   PACIFIC   K.   li.  CO. 

A  pre-emption  filing  of  record,  which  had  attachedat  the  date  of  withdrawal  on  gen- 
eral route,  and  when  the  line  of  road  was  dotinitely  located,  excepts  the  laud 
covered  thereby  from  the  opt»ration  of  the  graut,  and  the  company  cannot  ciues- 
tion  the  validity  of  said  filing. 

Secretary  Vilafs  to  Commissioner  Stockslager,  July  28, 1888. 

1  have  considered  the  case  of  James  K.  Millican  v,  the  Northern  Pa- 
cific Uailroad  Company,  as  presented  by  the  appeal  of  the  latter  from 
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the  decision  of  your  office,  dated  April  8, 1886,  rejecting  its  claim  to  the 
S.  i  of  the  SE.  J,  and  S.  i  of  the  SE.  J  of  Sec.  25,  T.  13  N ,  li.  17  E., 
Korth  Yakima  land  district,  in  the  Territory  of  Washington. 

The  record  shows  that  a  hearing  was  duly^  had  upon  the  application 
of  Millican  to  make  timber  culture  entry  of  said  land,  alleging  that  the 
same  was  excepted  from  the  grant  to  said  company  by  act  of  Congress, 
approved  July  2,  1804  (13  Stat..  365),  by  reason  of  the  claim  of  Edward 
Wilson. 

The  hearing  was  fixed  for  January  26,  1S86,  and  due  notice  given  to 
both  parties.  The  company  did  not  appear,  but  Millican  was  present 
and  offered  testimony  tending  to  sustain  said  allegations. 

Upon  the  evidence  submitted  the  lo(5al  office  decided  that  said  tracts 
were  excepted  from  said  grant,  and  recommended  that  said  limber  cul- 
ture application  be  allowed. 

On  April  8,  1886,  your  office  examined  the  papers  in  said  case,  and 
found  that  said  tracts  are  in  an  odd  numbered  section,  within  the  lim- 
its of  the  withdrawal  on  general  route  for  the  benefit  of  said  company, 
dated  July  18,  1879,  and  also  of  the  withdrawal,  on  the  filing  of  the 
map  of  definite  location,  dated  May  24, 1884 ;  that  said  Wilson  tiled  his 
pre-emption  declaratory  statement,  No.  2962,  for  said  land  on  May  2, 
1879,  alleging  settlement  thereon  April  21,  same  year ;  that  he  also  filed 
a  second  declaratory  statement  for  said  tracts  on  March  3,  1883,  alleg- 
ing settlement  same  day  ;  that  the  evidence  shows  that  Wilson  built  a 
house  upon  said  land  about  May,  1879,  resided  therein  and  improved 
his  claim  for  about  one  year,  when,  according  to  the  testimony  of  one 
witness, "'  he  seems  to  have  neglected  it;  "  that  upon  making  said  sec- 
ond filing,  he  returned  to  said  land,  cultivated  and  improved  it,  and 
built  another  house  and  dug  another  well ;  that  said  second  filing  is 
invalid,  but  the  claim  under  the  first  filing  still  of  record  is  good,  "  except 
as  against  another  settler,"  and  served  to  except  said  land  from  the  oper- 
ation of  the  grant  to  sai<l  company. 

From  the  foregoing,  it  is  apparent  that  the  claim  of  the  company  was 
properly  rejected,  for,  at  the  date  ol*  the  withdrawal  on  general  route^ 
and  also  when  the  line  of  the  road  was  definitely  located,  there  was  a 
pre-emption  filing  of  record,  which  had  attached  to  the  land  in  contro- 
versy, and  the  company  can  not  question  the  validity  of  said  filings. 
William  H.  Malone  v.  Union  Pacific  Railway  Company  (7  L.  D.,  13.) 

The  decision  of  your  office  rejecting  the  claim  of  said  company  is 
affirmed. 


C'OMMl  TED  ITOMESTEAD— FINAL  CERTIFICATE. 

Samuel  H.  Vandivoort. 

Tbe  otticial  acts  of  the  register  and  receiver  are  sulyect  to  supervision  and  may  be  ap- 
proved  or  disapproved  l»y  tbe  Commissioner  of  tbe  (ieneral  Laud  Office. 

A  final  certiHcate,  until  approved  by  tbe  General  Land  Office,  is  only  ^riwa/acie  evi- 
dence of  equitable  title. 
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The  right  of  commutation  depends  upon  prior  compliance  with  the  homestead  law. 
If  the  cash  entry  fails  the  original  entry  falls  therewith. 

Where  good  faith  is  not  manifest  from  the  final  proof,  and  bad  faith  does  not  affirma- 
tively appear,  the  cash  entry  will  be  suspended  with  the  right  to  submit  new  tinal 
proof  within  the  life  of  the  entry. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  July  30, 

1888. 

I  have  considered  tbe  appeal  of  Samuel  H.  Vandivoort  from  your  de- 
cision, dated  January  3,  1887,  rejecting  the  flnal  proof  in  his  commuted 
homestead  entry  of  the  SE.  J  of  Sec.  1,  T.  100,  N.,  R.  02  W.,  ^th  P.  M., 
Mitchell,  Dakota,  and  holding  for  cancellation  his  cash  certificate  issued 
by  the  local  office  on  said  final  proof. 

It  appears  that  Vandivoort  made  homestead  entry  of  the  tract  de- 
scribed December  15, 1884,  and  that  he  made  final  proof  and  commuted 
to  cash  entry  (final  certificate  No.  14,014)  August  8, 1885. 

Your  office  upou  reaching  the  case  for  action  was  not  satisfied  with 
the  proof,  and  by  letter  of  July  20,  1880,  to  the  register  and  receiver, 
directed  them  to  call  upon  claimant  to  furnish  his  affidavit  corroborated 
by  at  least  two  disinterested  persons  having  personal  knowledge  of  the 
facts  sworn  to  showing  the  number,  duration  and  causes  of  all  absences 
from  the  tract.  You  also  required  him  to  state  whether  he  had  main- 
tained his  residence  upon  the  land  since  making  final  proof,  and  what 
improvements  if  any,  he  had  made  on  said  tract  since  said  final  proof. 

The  register  and  receiver  reported  that  claimant  was  duly  notified  of 
the  above  requirements  and  that  no  response  had  been  received. 

You  thereupon  by  the  decision  appealed  from  held  his  cash  certificate 
for  cancellation,  but  allowed  the  original  entry  to  remain  intact  subject 
to  future  proof,  and  directed  the  local  officers  to  so  notify  claimant. 

From  that  decision  he  appeals  to  the  Department,  and  urges  in  sub- 
stance that  his  proof  having  been  made  after  due  notice  and  having  been 
accepted  by  the  register  and  receiver  as  satisfactory,  those  officers  hav- 
ing received  his  money  and  issued  final  certificate,  said  certificate  is  final 
and  conclusive  as  against  the  government,  whose  agents  the  register 
and  receiver  are,  and  is  equivalent  to  patent,  especially  in  the  absence 
of  any  charge  of  fraud. 

He  instances  the  rule  as  to  principal  and  agent  and  contends  that  it 
is  applicable  in  his  case  and  is  binding  upon  tlie  government.  It  is  too 
well  settled  to  call  for  argument  or  citation  tliat  the  official  acts  of  the 
register  and  receiver  are  subject  to  supervision  and  may  be  approved 
or  disapproved  by  your  office.  A  final  certificate  is,  until  approved  by 
your  office  ouly  prima  Jacie  evidence  of  equitable  title. 

It  may  be  susiiendtd  or  it  may  canceled,  and  when  this  is  done  there 
is  no  right  to  patent,  except  upon  the  production  of  proof  satisfactory  to 
your  office,  unless  on  appeal  the  action  of  your  office  is  overruled  by  the 
Department.  It  is  therefore  clear  that  the  position  contended  for  by 
appellant  is  untenable.     Upon  an  examination  of  the  final  proof  I  find 
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no  good  reason  for  (listurbing  or  interfering  with  the  requirement  of 
your  office  that  supplemental  proof  be  furnished.  The  proof  as  to  the 
number,  duration  and  causes  of  the  absences  i^  not  sufficiently  specific 
and  while  bad  faith  is  not  shown  the  evidence  is  not  of  a  character  to 
warrant  a  satisfactory  conclusion  that  claimant  has  acted  in  good  faith. 
His  refusal  or  failure  to  furnish  supplemental  affidavits  certainly  adds 
no  strength  to  his  case.  I  concur  in  that  part  of  your  decision  declin- 
ing to  accept  the  proof  in  its  present  condition.  I  do  not,  however, 
agree  with  that  portion  of  your  decision  which  holds  for  cancellation 
the  final  certificate  and  at  the  same  time  allows  the  original  entry  to 
stand  subfject  to  further  proof.  The  right  of  commutation  depends  upon 
prior  compliance  with  the  homestead  law.  If  the  cash  entry  fail  the 
homestead  entry  falls  therewith.  Greenwood  r.  Peters,  (4  L.  D.,  237); 
Oscar  T.  Koberts  (5  id.,  392). 

This  is  a  case  of  insufficient  evidence  of  good  faith,  not  of  affirmative 
evidence  of  bad  faith.  It  is,  therefore,  a  case  in  which  the  final  certifi- 
cate should  be  suspended,  not  canceled,  since  cancellation  of  the  certi- 
ficate would  involve  the  cancellation  of  the  original  entry. 

The  proof  being  unsatisfactory,  but  bad  faith  not  being  affirmatively 
shown,  I  so  far  modify  your  decision  as  to  direct  the  suspension  instead 
of  the  cancellation  of  the  final  certificate  in  this  case,  and  that  appel- 
lant be  notified  that  he  may  at  any  time  within  the  lifetime  of  his  entry, 
make  such  proof  either  supplemental  or  new  as  may  properly  be  ac- 
cepted. 


PRE  EMPTIOX  FINAL  PKOOF— WITNESSES. 

Cassius  G.  Hammond. 

Fiaal  proof  canaot  be  considered  without  the  testiiiiouy  of  at  least  two  witaesaes  as 
to  the  settler's  qualiilcatious  and  compliauce  with  law. 

Secretary  Vilas  to  Commissioner  Stoclslager,  July  30,  1S88. 

I  have  considered  the  case  of  Cassius  C.  Hammond  in  which,  by  your 
office  letter  of  March  21,  1887,  you  modified  the  decision  of  the  local 
officers  at  Bismarck,  Dakota,  in  rejecting  llual  proof  of  said  claimaut 
upon  pre-eQiption  declaratory  statement  upon  W.  ^  SE.  |  aud  E.  |  SW.^, 
Sec.  18,  T.  I'iO  X.,  R.  70  W.,  said  modification  preserving  to  the  said 
Hammond  the  right  to  offer  new  proof  of  his  continuous  residence 
prior  to  date  of  your  letter. 

It  appears  from  the  evidence  that  said  entryman  is  clerk  of  the  court 
of  the  county  in  which  said  land  is  situated,  aud  that  lor  the  two  mouths 
immediately  preceding  the  presentation  of  his  final  proof  he  had  been  at 
the  county  seat  some  four  miles  distant  from  the  land,  performing  the 
duties  of  said  office,  but  going  out  to  his  claim  on  Saturday  and  remaia- 
ing  over  Sunday. 
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Under  the  ralings  of  this  Department  (A.  E.  Flint  6  L.  D.,  668),  I  am 
of  the  opinion  that  the  other  evidence  bein;;  sufficient,  the  dischargingf 
by  entryman  of  the  duties  of  said  office,  should  still  be  counted  as  cou- 
tinuoas  residence. 

The  difficulty  in  the  case,  to  my  mind,  is  the  recantation  by  the  wit- 
ness Briggs,  on  November  1,  of  his  testimony  of  October  30,  previous, 
which  left  the  local  officers  in  the  predicament  of  having  to  act  upon  a 
case  in  which  applicant  was  corroborated  by  a  single  witness,  while  a 
rale  of  the  Department  under  Sec.  2263  of  the  Revised  Statutes,  pro- 
Tides  that  *'  Final  proof,  in  addition  to  the  affidavit  (of  claimant)  must 
consist  of  the  testimony  of  the  claimant  corroborated  by  that  of  at  least 
two  witnesses,  taken  separately,  to  the  facts  constituting  his  qualifica- 
tions, and  bis  compliance  with  the  law  as  to  settlement,  inhabitancy^ 
improvement,  non-alienation,  etc." 

Two  witnesses  therefore  being  jurisdictional,  the  local  officers  could 
not  legally  accept  his  final  proof. 

The  record  contains  no  implication  of  bad  faith  on  the  part  of  the 
claimant,  and  as  he  must  have  long  since  completed  the  necessary  resi- 
dence, as  construed  in  ihe  Flint  case,  and  as  your  decision  provides  for 
the  claimant's  right  to  present  new  evidence  of  continuous  residence, 
your  said  office  decision  is  accordingly  affirmed. 


TIMBER  CULTURE  COXTEST— FORFEITL'RE. 

Andrews  r.  Cory. 

Where  the  rij^hts  of  a  third  party  are  not  involved,  the  goveniment  will  not  insist  on 
a  forfeiture  of  the  rights  of  the  entryman  uulevss  bad  faith  is  shown  on  his  part. 

Secretary  Vilas  to  Commissioner  StoeJcslager^  July  30,  1888. 

In  the  case  of  Millard  J.  Andrews  v.  William  H.  Cory,  appealed  by 
Cory  from  the  decision  of  your  office  dated  November  29,  I8S6,  the 
record  shows  the  following  facts : 

On  May  5,  1879,  said  Cory  made  timber  culture  entry  for  the  SW.  J 
Sec.  2,  T.  138  X.,  E.,  55  W.,  Fargo  district,  Dakota,  and  on  May  2G,  1884, 
Andrews  initiated  this  contest  against  said  entry.  Hearing  was  duly 
had  July  18,  and  September  1,  1884,  before  the  register  and  receiver. 

The  allegations  of  the  contest  affidavit  are  **tliat  the  said  William 
H.  Cory  has  failed  to  plant  five  acres  of  said  tract  to  trees,  tree  seeds, 
unts,  or  cuttings  during  the  third  year  of  the  existence  of  his  said  entry, 
and  also  failed  to  plant  Q^ve  acres  of  said  tract  to  trees,  tree-seeds,  nuts, 
or  cuttings  during  the  fourth  year  of  the  existence  of  his  said  entry,  and 
also  failed  to  cultivate  said  tract  during  the  fifth  year  of  his  said  entry. 
That  the  said  Wm.  TI  Cory  has  not.  planted  any  part  of  said  tract  to 
trees,  tree-seeds,  nuts  or  cuttings  up  to  the  present  time  as  required  by 
law.^ 
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From  the  testimony  taken  at  the  bearing  I  find  the  tbllowiug  fcicts: 

Within  the  tirst  3'ear  after  entry  Ave  acres  of  said  tract  were  plowed. 
Within  the  second,  this  live  acres  was  cultivated  to  crop,  (oats)  and 
five  additional  acres  were  plowed.  Within  the  third,  thi3  second  five 
acres  plowed  was  cultivated  to  crop,  (oats)  and  the  first  five  acres 
planted  to  ash  and  box-elder  seed.  This  plantinor  was  done  between 
the  first  and  fifth  of  May,  1882,  and  the  ground  had  not  been  cultivated 
since  the  oats  were  harvesteil  in  the  summer  of  1881.  The  land  was 
marked  with  a  plow  in  rows  four  feet  apart,  and  the  seeds  dropped  in 
the  furrows,  covered  with  a  hoe  and  the  furrow  then  dragged.  This 
ground  receiv^ed  no  further  cultivation  that  year  or  up  to  July  the  fol- 
lowing year  at  which  time  it  was  bdilly  overgrown  with  weeds  and 
grass. 

Onl3'  about  five  per  cent  of  the  number  of  trees  that  should  have  been 
on  the  ground  were  to  be  found  in  July,  1883,  and  four  of  the  five  acres 
were  then  plowed  and  the  few  trees  on  it  turned  under  with  the  weeds 
and  grass. 

In  May,  1883,  and  not  later  than  the  5th  of  the  month,  the  second 
year's  breaking,  which  had  been  put  in  os^ts  tiie  third  year,  was  planted 
to  ash  and  box-elder  seed.  Before  planting,  the  ground  was  phiwed 
and  dragged  and  marked  with  rows  four  teet  apart  each  way.  From 
two  to  four  seed  were  dropped  in  each  hill  and  covered  with  the  foot, 
and  the  covering  fini^^hed  with  a  crusher.  Xothing  more  was  done  with 
this  piece  that  year,  and  this  planting  having  also  proved  a  failure,  not 
more  than  one  tenth  of  the  seed  having  grown,  the  entire  ten  acres 
was  plowed  in  the  spring  of  18S4  and  prior  to  May  5.  This  was  the 
condition  of  the  claim  at  the  time  of  the  institution  of  the  contest.  It 
has  since  been  re  plowed  and  harrowed  for  the  purpose,  as  testified  to 
by  the  entryman  and  his  agent,  A.  S.  Lowry,  of  getting  it  in  proper 
condition  to  plant  to  trees  in  the  fall.  Said  Lowry  also  testified  that 
in  the  fore  part  of  May,  18S4,  he  wrote  to  the  laud  oflScers  at  Fargo, 
Dakota,  in  relation  to  getting  an  extension  of  a  year's  time  to  get  the 
ground  in  proper  condition  for  planting ;  that  an  answer  to  his  letter 
was  received  but^that  he  neglected  to  make  a  formal  sworn  application 
for  such  extension. 

The  foregoing  are  the  material  facts  bearing  on  the  matter  under  con- 
sideration. 

The  decision  appealed  from  reverses  the  decision  of  the  local  officers 
dismissing  the  contest  and  holds  that  the  entryman  wiis  in  default  at 
the  time  contest  was  initiated  and,  the  entry  should  be  canceled. 

The  evidence  in  my  opinion  shows  that  the  five  acres  on  which  the 
first  planting  of  tree  seeds  was  done,  had  not  been  properly  prepared 
for  sucli  j)lanting  and  no  reason  is  given  why  this  five  acres  was  not 
replanted,  as  it  should  have  been,  some  time  during  the  summer  or  fall 
of  1883.  This  is  the  onlv  failure  or  default  on  the  part  of  the  entrvman 
which  is  clearly  shown  by  the  evidence,  and  a  failure  to  properly  plant^ 
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and  replant  the  first  five  acres  plowed  is  not  charged  in  the  contest  af- 
fidavit. The  contestant  herein  has  wholly  failed  to  prove  a  single  alle- 
gation made  by  him,  and  having  so  failed  he  has  no  right  to  insist  on  a 
forfeiture  of  the  claim  because  of  some  default  not  charged  in  his  con- 
test affidavit.  The  question,  therefore,  of  whether  the  partial  failure 
to  comply  with  the  requirements  of  the  timber  culture  law  shown  la 
this  case — and  that  by  testimony  not  relevant  to  the  issue  made  by  con- 
testant— is  sufficient  to  warrant  a  forfeiture  of  appellant's  1mi)rovements 
aud  right  of  entr^-,  beconjes  a  question  solely  between  the  entryman 
and  the  government.  Where  the  rights  of  a  third  party  are  not  in- 
volved the  government  does  not  usually  insist  on  such  a  forfeiture  un- 
less bad  faith  is  shown  on  the  part  of  the  entry  man,  or  such  gross  care- 
lessness and  utter  indiflferencti  to  legal  requirements  as  would  clearly'- 
warrant  the  inference  of  a  want  of  good  faith.  The  evidence  in  this 
case  does  not,  in  my  opinion,  show  or  warrant  the  inference  of  bad 
faith  on  the  part  of  the  entryman,  aud  his  entry  will  therefore  remain 
of  record. 

The  decision  of  your  office  is  therefore  reversed. 


IXDKMNITV— SCHOOL  SELE(  TIOX-CEUTIFICATIOX. 

The  State  of  California. 

A  school  selection,  of  himl  subject  thereto  acoonliiijr  to  the  official  surveys,  approved 
an«l  dulj'  certified,  precludeH  the  allowauee  of  another  selection  iu  lieu  thereof, 
iiutil  sach  certification  shall  be  set  a>i<le  by  |)ro[M'r  authority. 

Secretary  Vilas  to  ComminHioner  Stochshtfjer,  July  31,  188S. 

This  is  an  appeal  by  the  State  of  California  from  your  office  decic?ion 
dated  December  28,  18SG,  declining^  to  reconsider  your  office  decision  of 
February  27, 1886,  holding  for  cancellation  State  indemnity  school  selec- 
tion No.  1391,  for  the  SE.  i  NE.  i,  Sec.  14,  T.  1,  N.,  K.  11  W.,  S.  B.  M. 

Your  said  office  decision  of  February  27,  1880,  held  said  indemnity 
certificate  for  cancellation  for  the  following  reasons,  viz : 

The  official  plat  of  T.  1.  N.,  R.  5  W.  S.  B.  M.,  on  file  in  this  office  shows  that  section 
36  thereof  contains  243.51  acres  of  public  land  iu  place,  the  balance  396.49  acres  being 
within  the  rancbo. 

In  satisfaction  of  the  latter  amount,  selections  have  been  made  as  follows.  K.  &, 
R.  No-  1391  for  Lot  1,  Sec.  10  and  Lots  1,  2,  and  3,  SE.  i,  NW.  i,  NE.  i  SW.  ^  and  S.  i 
SW.  i  Sec.  11,  T.  2  S.,  R.  1  W.,  containing  270.56  acres,  made  April  22,  IBtH,  in  lieu 
of  the  NE.i  ,  N.  4  NW.  i,  and  SE.  i  of  NW.  i.  Sec.  36,  T.  1  N.,  R.  .5  W.,  S.  B.  M.,  ap 
proved  November  24,  1871,  in  clear,  list  No.  1 ;  and  R.  &  R.  No.  2299,  for  the  NW.  ^r 
of  NW.  i,  Sec.  17,  aud  SE.  i  Sec.  18,  T.  7  N.,  R.  29  W.,  made  Jnly  24,  1S69,  in  lieu  in 
part  of  the  SE.  i,  Sec.  36,  T.  1  N.,  R.  5  W.,  S.  B.  M.,  approvcMl  July  1,  1H70. 

The  deficit  in  said  school  section  has  been  more  than  satisfied  aud  no  additional 
selections  upon  the  basis  therefore  should  be  allowed. 

It  was  subsequently  sup:g^ested  in  the  argument  of  counsel  that  a  por- 
tion of  this  indemnity  school  selection  was  included  iu  another  Mexican 
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grant,  rancho  "Paso  de  la  Tyera,"  and  in  your  office  letter  to  the  local 
office,  of  December  28,  18S6,  refusing  to  reconsider  the  cause,  you  say, 
*'The  grounds  for  asking  a  reconsideration  of  the  decision  of  this  office 
referred  to  as  set  forth  in  the  communication  of  the  States  Attorney, 
are,  that  a  portion  of  the  lands  selected  per  E.  &  R.  1391,  and  approved 
as  above  stated,  viz  Lot  1  of  Sec.  10  and  W.  J  of  Sec.  11  (except  120 
acres)  are  within  the  limits  of  a  Mexican  grant,  rancho  "Paso  de  la 
Tyera,^'  which  was  patented  May  22, 1873;  and  hence  that  the  selection, 
80  far  as  relates  to  the  last  above  mentioned  tracts  and  the  approval 
thereof,  was  void  and  of  no  eflFect." 

Your  said  office  decision  states  further  that, 

It  is  trae  as  stated,  that  a  portion  of  the  selection  R.  &,  R.  No.  1391  is  now  shown 
to  be  within  the  limits  of  the  grant  referred  to ;  at  the  time  the  selection  was  made 
■and  approved  however,  the  official  plat  on  file  in  this  a  id  the  local  office,  showed  the 
«ame  to  be  public  land  unsurveyed|  being  outside  of  the  limits  of  the  grant  as  therein 
defined. 

Hence,  having  according  to  the  official  plat  of  survey,  been  public  land  at  the  time 
of  its  selection  aod  approval,  this  office  has  no  authority  to  set  aside  the  listing, 
Dor  to  certify  another  selection  upon  the  same  basis,  until  the  former  one  has  been 
legally  set  aside. 

I  must  therefore  decline  to  reconsider  the  decision  of  February  27,  last,  as  requested 
by  the  attorney  for  the  State. 

It  appearing  from  your  said  office  letter  of  December  28,  1886,  that 
selection  No.  1391  was  approved  and  certified  to  the  State,  and  it  being 
conceded  by  the  counsel  for  claimant  in  his  argument,  that  said  selec- 
tion was  approved  and  certified  to  the  State  by  clear  list  No.  1,  dated 
November  24,  1871,  this  Department  has  now  no  jurisdiction  until  said 
certificate  shall  be  set  aside  by  the  proper  authority. 

Your  decision  is,  therefore,  affirmed. 


SETT LEMEN T-TIIESP ASS  . P1?E-  EMPTIOX. 

LAGIER  r.  HUNTEE. 

Settlement  rights  can  not  be  acquired  by  trespass  upon  the  rightful  possession  of  an- 
other;  and  a  growing  crop  of  grain  on  land  is  quite  as  much  notice  of  possession, 
as  an  inclosure  thereof  would  be. 

The  right  of  pre-emption  is  not  lost  through  recognizing  the  title  of  another  to  the 
land  in  question,  and  holdiug  the  same  as  his  tenant,  when  such  action  was  the 
result  of  erroneous  decisions  of  the  Latid  Department,  and  the  pre-emptor  re-as- 
serted his  claim  as  soon  as  he  learned  that  the  laud  was  in  fact  open  to  entry. 

Secretary  Vilas  to  Commissioner  Stockslager,  August  1,  1888, 

I  have  considered  the  appeal  of  Jean  Lagier  from  your  office  decision 
of  December  1,  1886,  rejectiu|?  his  proof  and  holding  his  pre-emption 
filing  of  June  22,  1880,  ui)on  the  XW.  i  of  SW.  i  of  Sec.  24,  T.  3  S.,  R. 
14  W.,  S.  B.  M.,  Los  Angeles  land  district,  California,  for  cancellation, 
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and  hoUlii)^  the  homestead  entry  of  Robert  J.  Hunter,  made  May  19, 
1886,  for  the  same  tract  intact. 

It  appears  from  tlie  record  that  Lazier  settled  upon  the  tract  in  ques- 
tiou  in  1876,  and  made  application  to  file  his  pre-emption  declaratory 
statement  for  the  same  and  offered  final  proof  and  payment  at  the  local 
office  which  was  refused  for  the  reason  that  the  tract  had  been  selected 
and  approved  to  the  State  of  California,  as  indemnity  for  certain  six- 
teenth and  thirty -sixth  sections  lost  to  the  State  by  reason  of  said  sec- 
tions being  included  within  the  survey  of  certain  Mexican  grants. 

From  this  action  Lagier  appealed  to  your  ofiice  whereupon  your  office 
affirmed  the  decision  of  the  local  office  which  decision  asserted  title  in 
the  State  to  the  tract  in  question.  Thereupon  Lagier  rented  the  land 
from  one  O'Connor,  who  succeeded  to  the  supposed  title  of  the  State  and 
has  since  occupied  the  land  as  his  tenant  and  has  continued  to  cultivate 
the  same. 

It  is  conceded  by  your  office  that  your  said  decision  and  the  decision 
of  the  local  office  were  erroneous,  that  said  land  had  been  erroneously 
listed  to  the  State  and  was  in  reality  government  land  and  open  to  set- 
tlement and  survey. 

May  19, 1886,  Hunter  made  homestead  entry  of  said  tract  and  imme- 
diately proceeded  to  erect  a  house  thereon  in  the  midst  of  a  growing 
crop  of  wheat,  belonging  to  Lagier.  This  was  the  first  notice  that  La- 
gier had  that  the  tract  did  not  belong  to  his  landlord  O'Connor,  or  that 
it  was  government  land  or  that  your  decision  rejecting  his  pre-emption 
declaratorv  statement  was  erroneous. 

fle  thereupon,  to  wit^  on  the  22nd  day  of  June,  1886,  filed  his  declara- 
tor3'  statement  for  the  tracts,  alleging  settlement  1876,  and  in  accord- 
ance with  the  notice  made  proof  July,  1886,  to  the  acceptance  of  which 
Hunter  protested. 

The  register  and  receiver  rendered  their  opinion  August,  10, 1886, 
awarding  the  tract  to  Lagier  upon  the  grounds  that  he  had  used  due 
diligence  to  ascertain  his  right  to  the  premises  and  was  not  charged 
with  laches}  that  his  possession  was  sufficient  to  put  Hunter  ux)on  no- 
tice and  inquiry. 

Hunter  having  appealed  from  the  decision  of  your  office,  you  re- 
versed the  decision  of  the  register  and  receiver,  upon  the  ground  that 
Lagier  had  no  legal  claim  to  the  tract  and  does  not  seem  to  be  entitled 
to  equitable  relief  in  the  matter;  that  he  was  entitled  to  no  greater  con- 
sideration than  he  would  have  been  had  he  made  no  former  application 
to  enter  the  land. 

I  can  not  concur  in  your  conclusion.  If  the  tract  had  been  enclosed 
by  a  fence  and  Hunter  had  broken  down  the  fence  in  order  to  make  an 
entry  upon  the  land  every  one  would  recognize  at  once  the  fact  that  in 
so  doing  he  was  a  trespasser,  but  the  growing  crop  of  grain  was  quite 
as  much  notice  to  Hunter  of  Lagier's  possession  as  a  fence  would  have 
been  and  Hunter's  entry  under  the  circumstances  was  as  clearly  a  tres- 
pass as  it  would  have  been  had  he  broken  a  fence  to  make  it. 
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This  is  not  a  ca.so.  in  which  the  tenant  may  not  dispute  his  landlord's 
title.  La<^ier's  original  possession  of  the  tract  was  uot  obtained  from 
his  landlord,  but  was  baseil  upon  what  is  now  conceded  by  your  office  to 
be  his  legal  right,  he  having  been  prevented  from  exercising  that  right 
by  the  erroneous  decision  of  the  local  office  and  your  office,  and  having 
re-asserted  his  right  immediately  upon  learnibg  that  the  land  was  sub- 
ject to  entry,  can  not  be  said  to  be  guilty  of  laches.  His  case  is  clearly 
the  stronger  in  equity  and  1  am  of  the  opinion  that  his  proof  in  other 
respects  being  sufficient,  his  tiling  and  proof  should  be  allowed  and  the 
homestead  entry  of  Hunter  canceled. 

Your  decision  is  hereby  reversed. 


HOMESTEAD  ENTRY— ACT  OE  JUNE  16,  1880. 

J.  S.  Cone. 

The  second  section  of  the  act  of  Jane  15,  IddO,  shoald  not  be  constrned  to  permit  an 
entryman,  or  his  attempted  transferee,  to  purchase  Innd  covered  by  an  entry  which 
depended,  for  its  inceptive  right,  upon  false  and  fraadalent  statements,  and 
forged  docnmeufs,  or  where  sach  entry  was  canceled  as  frandiilent  prior  to  the 
passage  of  said  act. 

The  case  of  George  W.  Manghan  overruled. 

Secretary  Vilas  to  Commissioner  StockslagcTj  August  1, 18S8. 

I  have  considered  the  appeal  of  J.  S.  Cone  from  the  decision  of.  your 
office,  dated  October  13, 1886,  refusing  his  application  to  purchase  under 
the  act  of  Congress  approved  June  15,  1880,  (21  Stat.,  237),  the  SW.  J 
NE.  J,  Sec.  26,  T.  14  N.  R.  16  W.,  >f.  D.  M.,  San  Francisco  laud  district, 
California. 

The  decision  appealed  from  states  that  said  tract  was  "entered  as  a 
soldier's  additional  entry,  2192,  November  10, 1875,  in  name  of  William 
Farmer ; "  that  said  entry  was  canceled  by  your  office  on  March  27, 1877, 
for  the  reason  "  that  said  entry  was  based  on  forged  and  spurious  papers, 
and  as  said  entry  was  invalid  and  illegal,"  the  application  to  purchase 
under  said  act  of  Congress  must  be  rejected. 

The  decision  appealed  from  does  not  state  what  particular  papers 
upon  which  said  entry  is  based  are  "forged and  spurious."  An  inspec- 
tion of  the  entry  papers,  however,  shows  that  said  Farmer  applied  at 
said  local  office  to  enter  said  tract  as  a  soldier's  additional  homestead, 
claiming  the  right  to  enter  said  land,  by  virtue  of  his  service  in  the 
army  of  the  United  States,  in  Company  H,  Eighth  Kegiment  Missouri 
State  Militia  Cavalry  Volunteers.  The  applicant  filed  a  paper  claimed 
to  be  a  copy  of  his  discharge,  stating  that  he  enlisted  in  said  company 
on  April  14,  1862,  to  serve  three  years,  and  was  discharged  from  the 
service  of  the  United  States  on  April  13,  1865,  at  Springfield,  Missouri, 
by  reason  of  expiration  of  term  of  service. 
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The  record  also  shows  that  the  register  of  the  laod  office  at  Spring- 
field, Missouri,  certified,  oit  October  15, 1875,  that  said  Farmer  tiled  on 
November  6,  18G5,  his  homestead  application  for  Lot  7  and  the  E.  J  of 
Lot  6  of  the  KW.  J  of  Sec.  1,  T.  24,  K.  20,  and  on  November  19,  1870, 
made  final  proof  upon  the  same,  and  final  certificate  No.  148,  was  issued 
thereon.  There  also  appears  in  the  entry  pajiers  a  certificate  from  the 
Secretary  of  War,  dated  August  2,  1876,  that  ''  the  name  William 
Farmer  is  not  borne  on  the  rolls  of  Company  A,  Eighth  Begiment  Mis- 
soari  State  Militia,  Cavalry  Volunteers,  as  shown  by  the  records  of 
this  Department." 

Upon  the  proot  presented,  the  local  officers  allowed  the  entry  and  is- 
sued final  certificate).  No.  5618,  for  the  tract  applied  for,  on  ^November 
10,  1875. 

The  appellant  claims  the  right  to  purchase  said  land  under  the  pro- 
visions of  the  second  section  of  said  act,  and  contends  that  the  entry- 
man,  by  hU  attorney  in  fact,  N.  P.  Chipman,  on  January  3,  1876,  con- 
veyed or  attempted  to  convey  to  him  said  land  by  a  bona  fide  instru- 
ment in  writing;  that,  if  there  was  any  fraud  in  the  procurement  of 
said  entry,  the  applicant  was  no  party  thereto ;  that  throughout  he  has 
acted  in  good  faith,  and  he  now  seeks  to  complete  the  entry  under  the 
second  section  of  said  act. 

The  second  section  of  the  act  of  June  15,  1880,  reads : 

That  persons  who  may  have  heretofore  under  any  of  the  homestead  laws  entered 
lauds  properly  snbject  to  sach  entry,  or  persons  to  whom  the  right  of  those  having 
so  entered  for  homesteads  may  have  been  attempted  to  be  transferred  by  bona  fide 
instrument  in  writing,  may  entitle  themselves  to  said  lauds  by  paying  the  govern- 
ment price  therefor,  etc. 

It  appears  from  the  papers  iu  tho  case,  that  said  entry  was  made 
upon  false  and  fraudulent  evidence ;  that  the  entryman  never  was  a 
member  of  said  company,  as  alleged  by  him;  and  this  fact  is  not  de- 
nied by  the  transferee. 

The  construction  of  this  section  has  not  been  altogether  uniform  by 
your  oflice  and  this  Department.  The  original  circular,  paragraph  10, 
approved  October  15,  1880  (7  C.  L.  O.,  141),  by  my  predecessor.  Secre- 
tary Schurz,  prescribed  that  under  the  second  section  of  said  act,  trans, 
ferees  would  be  allowed  to  enter  only  when  "  the  original  homestead 
entry  was  a  valid  entry  under  the  homestead  laws." 

On  August  25,  1881,  your  office  decided,  in  the  case  of  George  W. 
Maughan  (I  L.  D.,  25),  that: 

It  is  now  held  by  this  office  that  a  party  having  made  entry  of  land  properly  sub- 
ject to  such  entry,  prior  to  the  passage  of  the  act  of  June  15,  1880,  is  entitled  to  make 
cash  entry  of  the  land,  nnder  the  second  section  of  said  act,  although  the  homestead 
entry  may  have  been  invalid  in  its  inception. 

The  decision  of  your  office  was  affirmed  by  my  predecessor,  Secretary 
Teller,  on  April  28,  1882. 
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In  tbe  case  of  John  W.  Miller  (ibid.,  57),  on  June  3,  1882,  Secretary 
Teller  decided  that,  "  The  act  of  1880,  sectk>n  two,  specifically  grants 
the  right  of  purchase  in  all  cases  where  the  land  was  properly  subject 
to  the  original  entry,  limited  only  by  the  proviso  that '  this  shall  in  no 
wise  interfere  with  the  rie^hts  or  claims  of  others  who  may  hav^e  subse- 
quently entered  such  lands  under  the  homestead  law.' " 

In  the  case  of  Thomas  F.  Weaver  (ibidem,  53),  this  Department  held 
that  said  section  recognized  a  right  to  purchase  by  those  ^*  to  whom 
the  right  of  those  having  so  entered  for  homesteads  may  have  been  at- 
tempted to  be  transferred  by  bone  fide  instrument  in  writing,"  and  that 
^^to  insist  upon  all  the  technical  niceties  of  a  legal  form  of  deed  would 
work  great  injustice,  even  if  warranted  by  law;''  that  if  the  writing 
attempting  the  transfer  be  evidently  made  in  good  faith,  its  precise  form 
is  immaterial. 

The  foregoing  rulings  were  substantially  embodied  in  the  depart* 
mental  circular  of  March  1, 1884  (p.  16),  which  allows  entry  under  said 
section,  ^'  provided  it  was  originally  subject  to  entry,  and  provided  it 
Had  not  been  subsequently  entered  by  any  other  person  under  the  pro- 
visions  of  law." 

In  the  case  of  William  French,  2  L.  D.,  238 — on  review — this  Depart- 
ment held  that  the  additional  homestead  entry  made  by  said  French 
<'  was  illegal  at  its  inception,  because  the  service  upon  which  the  right 
to  make  such  entry  was  based,  was  not  in  the  army  of  the  United 
States."  But  it  was  also  held  in  said  decision  that  ^^  the  present  holder 
of  the  right  of  William  French,  upon  showing  his  possession  of  said 
right  by  bona  fide  instrument  in  writing,  will  be  entitled  under  the  pro- 
visions of  the  foregoing  law  (June  15, 1880,)  to  purchase  said  lands.^ 

In  the  case  of  the  Northern  Pacific  Railway  Company  v.  Burt  (3  L. 
D.,  490),  my  predecessor.  Secretary  Lamar,  held  that  under  the  second 
section  of  said  act : 

It  matters  not  that  Bart's  entry  was  canceled,  the  right  of  purchase  is  specifically 
granted  by  said  act,  where  the  laud  was  properly  subject  to  the  original  entry,  and 
is  not  excluded  by  the  proviso. 

In  the  case  of  Gilbert  v.  Spearing  (4  L.  D.,  465),  Secretary  Lamar 
held  that : 

It  has  been  uniformly  decided  by  this  Department,  that  the  right  of  purchase  un- 
der said  section  depended  upon  three  couditious,  to  wit :  (1)  That  the  entry  was  made 
prior  to  June  15,  1880 ;  ^2)  That  the  land  entered  was  **  properly  subject  to  entry," 
and  (3)  That  the  land  has  not  been  subsequently  eut^sred  or  the  right  of  entry  has 
not  been  subsequentlj'  acquired  by  some  other  person.  Gohrraan  r.  Ford  (8  C.  L.  O., 
6);  JohnW.Miller(lL.  D.,  57);  Bykerk  r.  Oldemeyer  (2L.  D.,  51) ;  Whitney  r.  Max- 
well  (ibid.,  98);  Pomeroy  v.  Wright  (ibidem,  164). 

The  case  of  Gohrman  v.  Ford  {supra)  was  overruled  by  Assistant 
Secretary  Hawkins  in  the  case  of  Freise  v,  Hobson  (4  L.  D.,  580),  in 
which  he  held  that,  an  application  to  purchase  under  the  second  section 
of  said  act,  made  after  the  initiation  of  a  contest  against  the  original 
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«ntry,  should  be  suspended  until  the  final  disposition  of  said  contest. 
It  was  also  stated  in  said  decision  : 

That  the  spirit  of  tbe  act  of  June  15,  was  to  afford  relief  to  those  who  had  violated 
the  law,  or  failed  to  comply  with  it,  but  certainly  did  not  contemplate  that  an  entry- 
man  should  invoke  its  aid  to  the  detriment  of  one  who  had  faithfully  followed  the 
law. 

Again,  in  the  case  of  HoUants  v.  Sullivan  (5  L.  D.,  115),  Acting  Sec- 
retary Muldrow  decided  that  the  entryman  had  the  right  to  purchase 
the  land  covered  by  his  entry,  although  the  affidavit  upon  which  the 
entry  was  allowed  was  illegal,  because  made  before  an  officer  not  au- 
thorized to  take  the  same,  and  that  the  illegality  of  the  affidfivit  could 
be  cured  by  the  tiling  of  a  properly  executed  affidavit.  It  was  .also 
stated  in  said  decision  that 

It  was  long  held  by  your  office,  and  that  view  has  been  sustained  by  the  Depart- 
ment (see  case  of  George  W.  Maughan,  1  L.  D.,  25),  that  purchase  may  be  made  under 
flection  two  of  the  act  of  June  15,  lH80,  although  the  entry  wa«5  void  at  inception.  I 
<lo  not  stop  here  to  consider  the  correctness  of  the  view  thus  enunciated,  for  it  is  not 
necessary  in  this  case,  but  refer  to  it  to  show  the  extent  to  which  the  Department  has 
gone  in  administering  the  act  of  June  15,  1880. 

In  the  case  of  George  E..Sandford  (5  L.  D.,  535),  Acting  Secretary 
Muldrow,  construing  said  section,  held  that  it  conferred  "a  right  to 
purchase,  by  cash  entry,  lands  theretofore  entered  under  the  homestead 
laws,  in  the  same  way,  and  without  other  restrictions  than  are  imposed 
in  the  case  of  ordinary  private  cash  entry;  that  is  to  say,  the  land  must 
be  subject  to  such  sale  and  the  price  must  be  paid."  The  Acting  Sec- 
retary further  said : 

''  This  has  been  the  nniform  construction  which  this  second  section  of  said  act  has 
received  in  the  land  department,  from  its  passage  to  the  present  day,  and  I  do  not  see 
bow  any  other  could  have  been  placed  upon  it." 

See  also  Holmes  v.  Northern  Pacific  E.  E.  Company  (o  L.  D.,  333) ; 
McLean  v.  Northern  Pacific  E.  E.  Co.  (ibid.,  529);  Northern  Pacific  E. 
E.  Co.  V.  Dndden  (6  L.  D.,  C). 

But  in  the  case  of  J.  B.  Haggin  (6  L.  D.,  457),  Acting  Secretary  Mul- 
<lrow  decided  that: 

If  the  so-called  entry  was  made  without  the  authority  of  the  party  in  whose  name 
it  was  made,  it  was  fraudulent  and  void  at  its  inception.  Such  an  entry  does  not 
eome  with*n  the  act  of  June  15, 1880,  however  innocent  the  applicant  to  purchase  may 
be  of  participation  in,  or  knowledge  concerning  the  fraud.  The  doctrine  of  innocent 
|>archaser  does  not  apply  in  such  cases,  but  that  o{  caveat  emptor  does. 

After  a  careful  consideration  of  said  act,  I  am  clearly  of  the  opinion 
that  the  second  section  should  not  be  construed  to  permit  an  entryman, 
or  his  attempted  transferee,  to  purchase  land  covered  by  an  entry  which 
depended  for  its  inceptive  right  upon  false  and  fraudulent  statements 
and  forged  documents,  or  where  such  entry  was  canceled  as  fraudulent 
prior  to  the  passage  of  said  act. 

The  case  of  George  W.  Maughan  (supra)  and  other  cases,  in  so  far  as 
they  conflict  with  the  views  herein  expressed,  are  overruled. 

Said  decision  of  your  office  is  accordingly  afiirmed. 
3263— VOL  7 7 
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PRACTICE— APPEAL-RULE  48. 

LiNDGREN   r.   Boo. 

lu  the  absence  of  nn  appeal,  the  decision  of  tbe  local  ol!ice  is  final  as  to  the  facts, 
iinleHS  the  case  falls  within  one  of  the  exceptions  to  Rule  it  of  Practice.  And 
this  is  true  althouj^h  the  said  decision  may  rest  on  evidence  nor  as  satisfactory  as> 
desirable,  and  that  the  appellate  tribunal  might  have  arrived  at  a  different  con- 
clusion, if  an  appeal  had  been  taken. 

Secretary  Vilas  to  Commissioner  Stoclcslager,  August  1,  1888. 

I  liave  considered  the  case  of  John  Lindgren  v.  Xels  G.  Boo,  on  ap- 
peal by  the  former  from  your  office  decision  of  August  28, 1886,  dismiss- 
ing his  contest  apiinst  the  pre-emption  filing  of  Boo  for  the  SW.  J  of 
Sec.  12,  T.  3  N.,  R.  34  W.,  McCook,  Nebraska  land  district. 

Boo  tiled  his  preemption  declaratory  statement  for  said  land  October 
23, 1885,  alleging  settlement  on  the  same  day. 

On  February  17,  18Sfi,  Lindgren  filed  affidavit  of  contest  against  said 
filing  alleging  "  that  the  said  Nels  G.  Boo  has  not  established  an  actual 
residence  on  the  land  described  since  date  of  entry  to  the  present  time, 
that  said  tract  is  not  settled  upon  and  cultivated  as  required  by  law; 
that  said  Kels  G.  Boo  has  wholly  abandoned  said  land." 

A  hearing  was  ordered  and  set  for  April  15,  1886.  Boo  was  person- 
ally served  with  notice  thereof  on  March  11,  1886,  but  made  default. 
The  testimony  of  the  contestant  and  one  other  witness  was  taken,  upon 
which  the  local  officers  found  "from  the  testimony  presented  it  appears 
that  the  land  embraced  in  said  D.  S.  No.  2626  has  been  wholly  aban- 
doned, claimant  never  establishing  an  actual  residence  thereon  nor 
improving  the  same  in  any  way;''  and  decided  that  the  filing  should 
be  canceled. 

Due  notice  of  this  decision  was  given  the  defendant  but  no  apx^eal 
was  taken  therefrom. 

When  the  case  came  up  for  examination  in  your  office  it  was  said, 
"no  appeal  having  been  filed  under  Rule  48  of  Practice  said  decision 
has  become  final  as  to  the  facts,  but  upon  review  of  the  testimony  1  find 
that  Boo  made  his  settlement  at  time  he  claims,  put  up  a  house,  ten  by 
twelve,  and  broke  about  ten  acres.  Also  that  he  remained  upon  the 
tract  until  some  time  in  November  1885,  and  that  he  has  only  been  ab- 
sent some  few  months.  I  find  further  that  after  the  initiation  of  the 
contest  he  returned  to  the  tract." 

Under  this  finding  of  facts  it  was  decided  that  there  was  no  such 
evidence  of  bad  faith  as  would  justify  the  cancellation  of  the  filing,  and 
therefore,  tlie  decision  of  the  local  oilicers  was  reversed  and  the  contest 
dismissed. 

From  that  decision  Lindgren  ai)pealed,  contending  that  the  finding  of 
the  local  officers  became  final  in  the  absence  of  appeal  therefrom,  and 
that  it  was  error  in  your  office  to  consider  the  testiniony  since  the  case 
did  not  come  within  either  of  the  exceptions  to  rule  48  of  Rules  of 
Practice. 
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It  is  uot  stated  in  joar  said  office  decision  nnder  which  of  the  excep- 
tions this  case  is  supposed  to  have  fallen,  nor  am  I  able  to  discover  that 
it  properly  falls  within  any  of  those  exceptions. 

While  the  testimony  npon  which  is  based  the  findings  of  the  local 
officers  that  the  pre-emptor  had  wholly  abandoned  the  land,  and  had 
never  established  an  actual  residence  thereon  is  not  as  full  and  satis- 
factory as  is  desirable,  and  even  though  the  appellate  tribunal  might 
have  arrived  at  a  different  conclusion  as  to  the  facts  established  by  the 
testimony  yet  the  defendant  having,  by  his  failure  to  appeal,  acquiesced 
in  that  finding  your  office  was  not  justified  in  interfering  with  that  find- 
ing unless  the  case  came  within  one  of  said  exceptions  to  rule  48. 

Your  said  office  decision  is  therefore  reversed  and  the  filing  of  said 
Boo  will  be  cancieled. 


REPAYMENT— ADVERSE  TITLE. 

Abraham  Hays. 

The  patent  having  rightfully  issned,  there  is  no  authority  for  repaymeut  to  one  hold- 
ing thereunder  who  claitoa  such  repayment  by  virtue  of  another  title  derived 
through  a  dififerent  source. 

First  Assistant  Secretary  Miildrow  to  Commissioner  Stockslagerj  August 

1,  18S8. 

This  case  comes  before  me  on  appeal  from  your  office  decision  of  Feb- 
ruary 12, 1887,  refusing  repayment  of  the  purchase  money  paid  for  the 
SVV.J  SE.  J,  Sec.  11,  T.  8  N.,  R.  7  W.,  St.  Stephens  Meridian,  Jackson, 
Miss,  land  district. 

It  appears  from  the  record  that  on  the  16th  day  of  November  1860, 
TV.  J.  Trigg,  of  whom  claimant  is  grantee,  made  cash  entry  of  said  land 
paying  $2.50  per  acre,  and  that  patent  for  the  same  was  issued  to  said 
Trigg  May  1,  1861,  but  that  the  same  has  never  been  delivered  to  him 
and  remains  on  file  in  the  General  Land  Office. 

It  appears,  from  an  intimation  in  the  argument  of  counsel  that  the 
application  is  made  for  the  reason  that  claimant  has  purchased  said  laud 
from  the  State  of  Mississippi  as  swamp  land. 

Said  land  was  selected  and  reported  to  the  General  Land  Office  Feb- 
ruary 8, 1854,  as  swamp  and  overflow  land. 

Said  land  is  within  the  six  mile  (granted)  limits  of  the  land  granted 
to  the  States  of  Illinois,  Mississippi  and  Alabama,  in  aid  of  the  con- 
struction of  a  railroad  from  Chicago  to  Mobile,  by  act  of  Congress  ap- 
proved September  20, 1850,  and  therefore,  being  an  odd  numbered  sec- 
tion did  not  pass  to  the  State  of  Mississippi  by  the  swamp  land  grant 
(1  Lester,  521 ;  2  C.  L.  L.,  1069  and  1071),  as  suggested  in  your  decision. 

Under  the  facts  shown  in  the  record,  and  the  law  as  construed  by  the 
decisions  of  the  Department,  this  case  does  not  come  within  the  pro- 
visions of  section  2362  of  the  Revised  Statutes. 


i 
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The  Secretary  of  the  Interior  is  authorized  upon  proof  being  made  to  his  satisfac- 
tion, that  any  tr^ct  of  hind  has  beeu  erroneously  sold  by  the  United  States,  so  that 
from  any  cause  the  legal  sale  cauuot  bo  confirmed,  to  repay  to  the  purchaser,  orto  his 
legal  representatives  or  assignee.^,  the  sum  of  money  which  was  paid  therefor,  oat  of 
any  money  iu  the  Treasury  not  otherwise  appropriated. 

Nor  does  it  come  within  the  further  i)rovisioa  for  repayment  iu  cer- 
tain cases  provided  iu  act  of  June  IG,  1889.     (21  Stat.,  287.) 

It  would  seem  that  this  applicant  has  hastily  purchased  from  the 
State  of  Mississippi,  laud  which  already  belonged  to  himself  as  grantee 
of  the  person  to  whom  patent  issued,  ami  as  the  patent  has  long  siuce 
been  rightfully  issued,  this  Department  has  no  jurisdiction  to  order  re- 
payment. 

Your  said  decisiou  is  accordingly  affirmed. 


U.VTL.IlO\D  GRA.Xr— WITHDRAAVAL.-IXDEMXITY    SELECTION'. 

Northern  Pacific  R.  R,  Co.  v.  Miller. 

The  grant  of  July  2,  18(>4,  provided  for  a  statutory  withdrawal  when  the  map  of  gen- 
oral  route  was  HKmI.  This  statutory  withdrawal  became  effective  in  Washington 
Territory'  when  the  map  of  July  30,  ln70,  was  liled  and  approved.  The  statu- 
tory withdrawal,  once  exercised,  was  thereby  exhausted,  and  could  not  be  re- 
peated, and  it  continued  in  duration  until  the  deiiuite  location  of  the  road. 

It  therefore  follows  that  the  tiling  and  acceptance  of  an  amended  map  of  general 
route  was  without  authority  of  law,  and  the  executive  withdrawal,  made  by  the 
order  of  the  Commissioner  of  the  General  Laud  Office,  ou  the  filing  of  said  map 
was  without  validity  or  sanction  of  law. 

The  language  in  section  six  of  the  granting  act,  w^hich  expressly  directed  that  the 
homestead  and  pre-emption  laws  should  be  **  extended  to  all  other  lands  on  the 
line  of  said  rond  when  surveyed,  excepting  those  hereby  granted  to  said  com- 
pany," was  a  mandate  effectually  prohibiting  the  exercise  of  the  executive  au- 
thority to  withdraw  any  **  lands  on  the  line  of  said  road ;  "  and  an  order,  made  on 
definite  location,  continuing  in  effect,  for  indemnity  purposes,  such  a  withdrawal 
is  in  violation  of  law  and  without  effect,  except  as  notice  of  the  limite  within 
which  the  company  would  be  entitled  to  select  indemnity. 

A  tract  of  public  land  net  within  the  limits  of  the  statutory  withdrawal  ou  general 
route  of  1870,  but  falling  within  the  indemnity  limits  on  definite  location,  was 
free  from  the  operation  of  the  grant,  and  subject  to  appropriation  under  the  gen- 
eral land  laws,  until  such  time  as  properly  selected  by  the  company  under  the 
direction  of  the  Secretary  of  the  Interior. 

No  absolute  rjght  to  granted  lands  exists,  and  no  right  of  selection  for  lands  lost  from 
the  granted  lands  can  possibly  arise,  until  the  definite  location  of  the  line  is  made. 

The  fee  simple  of  lands  to  which  the  Indian  title  had  not  been  extinguished,  along 
the  line  of  said  road  and  within  the  limiis  of  the  grant,  passed  to  this  company 
by  virtue  of  its  grant,  subject  only  to  the  right  of  Indian  occupation,  which  the 
government  could  at  its  pleasure  extinguish,  and  said  lands  therefore  afford  no 
basis  of  claim  to  select  others  in  lieu  thereof. 

The  opinions  of  the  Attorney  General  are  merely  advisory,  and  do  not  in  anywise 
oblige  the  heads  of  Departments  who  have  sought  them,  to  follow  them  con- 
trary to  their  own  independent  judgment. 

Secretary  Vilas  to  Commmioner  StocJcslager,  Av(/u8t2,lSSS, 

This  appeal  brings  up  the  decision  of  your  office  refusing  to  cancel 
the  homestead  entry  of  GXiilford  Miller,  for  the  S.  E.  J  of  Sec.  21,  T.  15, 
!N.,  11.  42,  E.,  iu  the  Walla  Walla  land  district,  Washington  Territory, 
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This  entry  was  made  on  the  29th  of  •December,  1884,  but  Miller  claims 
his  settlement  to  date  from  June  15,  1878.  The  Railroad  Company  in- 
sists that  the  settlement  and  entry  give  him  no  rights,  because  the  land 
is  within  the  indemnity  limits  of  its  land  grant  and  had  been  withdrawn 
from  market  before  the  settlement,  and  so  continued  withdrawn  until 
after  the  time  of  the  entry,  and  because  it  has  been  selected  in  lieu  of 
deficiencies  in  the  grant. 

After  the  appeal  had  brought  the  case  from  your  oflRce  to  this  Depart- 
ment, my  immediate  predecessor,  on  the  9th  of  October,  1SS6,  trans- 
mitted the  pai>era  to  the  Attorney-General  for  his  opinion  upon  the  points 
involved.  On  the  14th  of  March,  1S87,  the  Attorney-General's  opinion 
was  received,  in  response  to  that  request,  to  the  effect  that  the  with- 
drawal was  valid  and  operated  to  exclude  the  land  from  settlement  and 
entry,  and  that  Miller's  entry  should,  therefore,  be  canceled.  After 
receiving  that  opinion  no  further  action  was  taken  by  this  Department, 
and  it  remains  for  me  to  dispose  of  the  appeal.  I  have  given  the  facts 
and  the  points  of  law  involved  careful  consideration,  and  it  appears  that 
material  facts  were  not  shown  in  the  papers  transmitted  to  the  Attor- 
ney-General, and  that  a  different  conclusion  might  probablj"  have  been 
reached  by  him,  had  all  these  facts  been  before  him.  I  do  not  suppose 
that  it  is  obligatory  upon  me  to  decide  in  accordance  with  that  opinion, 
for  this  and  other  reasons  which  I  shall  discuss;  and,  after  careful  ex- 
amination, my  convictions  of  the  right  of  the  case  are  so  strong  that  I 
am  unable  to  do  it.  Under  the  circumstances,  I  will  state  the  facts 
fully  and  the  reasons  for  the  judgment  I  am  compelled  to  enter. 

The  Northern  Pacific  Eailroad  Company  was  incorporated  under  act 
of  Congress,  approved  July  2, 1864,  (13  Stats.,  3G5)  and  wa^  thereby 

Anthorized  aud  empowered  to  lay  out,  locate,  construct,  furnish,  niaintuio  and  en- 
joy a  continuous  railroad  and  telegraph  line  with  appurtenances,  namely,  beginning 
at  a  point  on  Lake  Sujierior,  in  the  Stateof  Minnesota  or  Wisconsin  ;  thence  westerly 
by  the  most  eligible  railroad  route,  as  shall  be  determined  by  said  company,  within 
the  territory  of  the  United  States,  on  a  line  north  of  the  forty-fifth  degree  of  latitude 
to  some  point  on  Paget  Sound,  with  a  branch  via  the  valley  of  the  Columbia  River  to 
a  point  at  or  near  Portland,  in  the  State  of  Oregon,  leaving  the  main  trunk  line  at 
the  most  suitable  place  not  more  than  three  hundred  miles  from  its  western  terminus. 

Its  grant  of  land  was  made  in  section  3  of  that  act  in  the  following 
words : 

That  there  be,  and  hereby  is,  granted  to  the  '  Northern  Pacific  Railroad  Company,' 
its  successors  and  assigns,  for  the  purpose  of  aiding  in  the  constrnction  of  said  rail- 
road and  telegraph  line  to  the  Pacitic  coast,  and  to  Fecure  the  safe  and  speedy  trans- 
portation of  the  mails,  troops,  munitions  of  war,  aud  public  stores,  ov«  r  the  route  of 
said  line  of  railway,  every  alternate  section  of  public  land,  not  mineral,  designated 
by  odd  numbers,  to  the  amount  of  twenty  alternate  sections  per  mile,  on  each  side  of 
said  railroad  line,  as  said  company  may  adopt,  through  the  territories  of  the  United 
States,  and  ten  alternate  sections  of  laud  per  mile  on  each  side  of  said  railroad  when- 
ever it  passes  through  any  State,  and  whenever  on  the  line  thereof,  the  United  States 
have  full  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated,  and  free  from 
pre-emption,  or  other  claims  or  rights,  at  the  time  the  line  of  said  road  is  dellnitely 
fixed,  and  a  plat  thereof  tiled  in  the  office  of  the  commissioner  of  the  general  land- 
office  ;  and  whenever,  prior  to  said  time,  any  of  said  sect icuis  or  parts  of  sections  shall 
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have  been  granted,  sold,  reserved,  ocenpied  by  homestead  settlers,  or  pre-empted,  or 
otherwise  disposed  of,  other  lands  shall  be  selected  by  said  company  in  lien  thereof, 
under  the  direction  of  the  Secretary  of  the  Interior,  in  alternate  sections,  and  desig- 
nated by  odd  nnmbers,  not  more  than  ten  miles  beyond  the  limits  of  said  alternate 
sections. 

The  provisos  to  the  grant  not  affecting  this  subject  are  omitted. 
In  the  6th  section  it  was  further  enacted. 

That  the  President  of  the  United  States  shall  canse  the  lands  to  be  surveyed  for 
forty  miles  in  width  on  both  sides  of  the  entire  line  of  said  road,  after  the  general 
route  shall  be  fixed,  and  as  fast  as  may  be  required  by  the  construction  of  said  rail- 
road ;  and  the  odd  sections  of  land  hereby  granted  shall  not  be  liable  to  sale,  or  entry, 
or  pre-emption  before  or  after  they  are  surveyed,  except  by  said  company,  as  pro- 
vided in  this  act;  but  the  provisions  of  the  act  of  September,  eighteen  hundred  and 
forty-one,  granting  pre-emption  rights,  and  the  acts  amendatory  thereof,  and  of  the  act 
entitled  '*An  act  to  secure  homesteads  to  actual  settlers  upon  the  public  domain,"  ap- 
proved May  twenty,  eighteen  hundred  and  sixty-two,  shall  be,  and  the  same  are 
hereby,  extended  to  all  other  lands  on  the  line  of  said  road,  when  surveyed,  except- 
ing those  hereby  granted  to  said  company.  And  the  reserved  alternate  sections  shall 
not  be  sold  by  the  government  at  a  price  less  than  two  dollars  and  fifty  cents  per 
acre,  when  offered  for  sale. 

The  8th  section  declared  every  grant  and  privilege  given  to  be  con- 
ditioned on  the  work  of  construction  being  commenced  within  two  years, 
and  to  be  fully  completed  by  July  4,  1876.  By  the  joint  resolution  of 
May  7, 1866,  (14  Stats.,  355)  "  the  time  for  commencing  and  completing 
the  Northern  Pacific  Koad  and  all  its  several  sections"  was  "extended 
for  the  term  of  two  years."  By' joint  resolution  of  July  1,  1868,  (15 
Stats.,  255)  the  8tli  section  of  the  original  act  was  amended  so  as  to 
require  the  company  to  commence  the  work  within  two  years  from  July 
2, 1868,  antl  to  complete  the  whole  by  July  4, 1877. 

By  joint  resolution  of  April  10,  18G9,  (16  Stats.,  57)  it  was  enacted: 

That  the  Northern  Pacific  Railroad  Company  he,  and  herehy  is,  authorizeil  to  ex- 
tend it«  hranch  line  from  a  point  at  or  near  Portland,  Oregon,  to  some  suitable  point 
on  Puget  Sound,  to  be  determined  b3'^  said  company^  and  also  to  connect  tbe  same 
with  its  main  line  west  of  the  Cascade  mountains,  in  the  Territory  of  Washington ; 
said  extension  being  subject  to  all  the  conditions  and  provisions,  and  said  company 
in  respect  thereto  being  entitled  to  all  the  rights  and  privileges  conferred  by  the  act 
incorporating  said  company,  and  all  acts  additional  to  and  amendatory  thereof:  Pro- 
videdj  that  said  company  shall  not  be  entitled  to  any  subsidy  in  money,  bonds,  or 
additional  lauds  of  the  United  States,  in  respect  to  said  exteiision  of  its  branch  line 
as  aforesaid,  except  such  lands  as  may  be  included  in  the  right  of  w<ay  on  the  line  of 
such  extension  as  it  may  be  located:  And  provided  further.  That  at  least  twenty-five 
miles  of  said  extension  shall  be  constructed  before  the  second  day  of  July,  eighteen 
hundred  and  seventy-one,  and  forty  miles  per  year  thereafter  until  the  whole  of  said 
xtension  shall  be  completed. 

In  1870,  by  joint  resolution,  approved  May  31st,  (16th  Stats.,  378)  the 
company  was  authorized  to  bond  and  mortgage  the  road 

And  also  to  locate  and  construct,  under  the  provisions  and  with  the  privileges, 
-grants,  and  duties  provided  for  in  its  act  of  incorporation,  its  main  road  to  some  point 
on  Puget  Sound,  via  the  valley  of  the  Coluuibia  River,  with  the  right  to  locate  and 
construct  its  brunch  from  some  convenient  point  on  its  main  trunk  line  across  the 
Cascade  mountaims  to  Puget  Sound  ;  and  in  the  event  of  there  not  being  in  any  State 
or  Territory  in  which  said  main  line  or  branch  may  be  located,  at  the  time  of  the 
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final  location  thereofi  the  amouut  of  land  per  mile  granted  by  Congress  to  said  Com- 
pany within  the  limits  prescribed  by  its  charter,  then  said  Company  shall  be  en- 
titled, under  the  direction  of  the  Secretary  of  the  Interior,  to  receive  so  many  sections 
of  land  belonging  to  the  United  States,  designated  by  odd  numbers,  in  such  State  or 
Territory,  within  ten  miles  on  each  side  of  said  road,  beyond  the  limits  prescribed  in 
said  charter,  as  will  make  np  such  deficiency,  on  snch  said  main  line  or  branch,  ex- 
cept mineral  and  other  lands  as  excepted  in  the  charter  of  said  company  of  eighteen 
hundreil  and  sixty-fonr,  to  the  amount  of  lands  that  have  been  granted,  sold,  pre- 
served, occupied  by  homestead  settlers,  pre-empted,  or  otherwise  disposed  of  snbse- 
qnent  to  the  passage  of  the  act  of  Jnly  two,  eighteen  hundred  and  sixty-four.  And 
that  twenty- five  miles  of  said  main  line  between  its  western  terminus  and  the  city  of 
Portland,  in  the  State  of  Oregon,  shall  be  completed  by  the  first  day  of  January,  anno 
Dominif  eighteeu  hundred  and  seventy-two,  and  forty  miles  of  the  remaining  portion 
thereof  each  year  thereafter,  until  the  whole  shall  be  completed  between  said  points: 
Provided,  that  all  lands  hereby  granted  to  said  company  which  shall  not  be  sold  or 
disposed  of  or  remain  subject  to  the  mortgage  by  this  act  authorized,  at  the  expiration 
of  five  years  after  the  completion  of  the  entire  road,  shall  be  subject  to  settlement 
And  pre-emption  like  other  lands,  at  a  price  to  be  paid  to  said  company  not  exceed- 
ing two  dollars  and  fifty  cents  per  acre ;  and  if  the  mortgage  hereby  authorized  shall 
at  any  time  be  enforced  by  foreclosure  or  other  legal  proceedings,  or  the  mortgage 
lands  hereby  granted,  or  any  of  them,  be  sold  by  the  trustees  to  whom  such  mort- 
gage may  be  executed,  either  at  its  maturity  or  for  any  failure  or  default  of  said  com- 
pany under  the  terms  thereof,  such  lands  shall  beeold  at  public  sale,  at  places  within 
the  States  and  Territories  in  which  they  shall  be  be  situate,  after  not  less  than  sixty 
day's  previous  notice,  in  single  sections  or  subdivisions  thereof,  to  the  highest  and 
best  bidder:  Provided  further.  That  in  the  construction  of  said  railroad,  American 
iron  or  steel  only  shall  be  used,  the  same  to  bo  manufactured  from  American  ores  ex- 
clusively. 

The  foregoing  presents,  I  think,  all  the  legislation  upon  which  the 
right  of  the  company  arises,  or  which  it  is  necessary  to  refer  to  with 
verbal  accuracy'. 

The  first  action  in  respect  to  the  location  of  the  route  of  the  road,  so 
far  as  the  records  of  the  land  office  disclose,  was  a  letter  by  Josiah 
PerhaiD,  then  President  of  the  company,  under  date  of  the  6th  of  March, 
I860,  to  the  Secretary  of  the  Interior,  stating  that 

Under  authority  from  the  Board  of  Directors  of  the  Northern  Pacific  Railroad  Com- 
pany I  have  designated  on  the  accompanying  map  in  red  ink  the  general  line  of  their 
railroad  from  a  point  on  Lake  Superior  in  the  State  of  Wisconsin,  to  a  point  on  Puget 
Sound  in  Washington  Territory,  via  the  Columbia  river,  adopted  by  said  company 
as  the  line  of  said  railroad,  subject  only  to  such  variations  as  may  be  found  necessary 
after  more  specific  surveys, 

and  asking  that  it  be  filed  in  the  General  Land  Office  and  the  lands 
granted  to  the  Company  marked  and  withdrawn  from  sale  in  conform- 
ity to  law.  On  the  9th  of  March,  in  the  same  year  the  Secretary  (Mr. 
Usher)  transmitted  the  map  to  the  Commissioner  of  the  General  Land 
Office  with  a  letter  stating  that  he  thought 

That  the  odd*numbered  sections  along  the  line  for  ten  miles  in  width  on  each  side 
in  Minnesota  and  Wisconsin,  and  for  twenty  miles  in  width  on  each  side  along  that 
part  of  the  line  extending  through  the  territories  westward  to  Pugot  Sound,  may  be 
withdrawn  as  requested,  as  preliminary  to  the  final  survey  and  location  of  said  rail- 
road, 

unless  the  Commissioner  should  perceive  some  objection  to  it.  This 
map  was  a  very  general  indication  of  a  line  as  "  a  practicable  "  railroad 
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line,  as  surveyed  by  Governor  Stevens,  and  indicated  in  the  territories 
of  Dakota  and  Montana  another  line  as  '<  worthy  an  examination  for 
a  railroad  route."  The  map  bears  no  mark  of  approval  and  the  line 
indicated  on  it  is  not  marked  with  sufficient  definiteness  to  indicate 
through  what  townships  even,  much  less  sections,  the  line  of  the  road 
would  pass.  There  is  not  even  sufficient  representation  of  the  topo- 
graphical features  of  the  country  to  define  the  location,  except  on  por- 
tions of  the  line.  On  the  22d  of  June  following,  the  Commissioner  of 
the  General  Land  Office,  in  a  communication  to  the  Secretary  (Mr.  Har- 
lan) states  that  the  late  Secretary  enclosed  to  his  office  a  diagram  show- 
ing the  proposed  route,  accompanied  by  a  request  for  withdrawal  of 
land,  but  as  no  withdrawal  was  ordered  no  action  had  been  taken,  and 
then  sets  forth  at  length  his  objections  to  the  proposed  action,  the  ob- 
jection being  based  in  large  part  upon  the  insufficiency  of  the  map 
as  a  definition  of  the  location  and  the  inconvenience  which  would 
follow  a  withdrawal  upon  such  a  conjectural  line.  No  further  action 
appears  to  have  been  taken  in  reference  to  this  map. 

On  the  3i)t\i  of  July,  1870,  the  company  tiled  in  the  Department  twa 
maps  showing  the  proposed  general  route  of  the  road;  one  exhibiting 
that  portion  beginning  on  Lake  Superior  at  the  month  of  the  Montreal 
river,  and  extending  thence  to  a  point  on  the  right  bank  of  the  Colum- 
bia river,  opposite  the  mouth  of  the  Walla  Walla  river  in  Washington 
Territory ;  the  other,  that  portion  extending  from  the  point  at  the  mouth 
of  the  Walla  Walla  river  along  the  course  of  the  (volumbia  to  about 
the  first  range  line  west  of  the  Willamette  principal  meridian,  and  thence 
north  to  the  point  where  the  international  boundary  first  touches  the 
tide  waters  of  the  Pacific  ocean.  These  maps  were  accompanied  by 
the  affidavit  of  the  Chief  Engineer  of  the  company,  giving  full  descrip- 
tive notes,  and  by  the  certificate  of  the  President  that  the  certified  por- 
tions of  the  line  of  route  were  so  far  definitely  fixed  by  resolution  of  the 
Board  of  Directors  of  the  company  on  the  8th  of  July,  1870,  as  to  make 
it  the  duty  of  the  President  to  request  the  Secretary  to  withdraw  or  to 
withhold  from  sale  or  settlement,  the  public  lauds  to  wnich  the  com- 
pany was  entitled  on  either  side  of  the  lines  of  their  road' so  described 
as  aforesaid  in  the  ceitificate  of  their  Engineer  in  Chief,  and  request- 
ing withdrawal  accordingly.  These  maps,  with  the  accompanying  notes^ 
defined  with  sufficient  precision  and  certainty  the  line  of  the  road  in 
Washington  Territory,  and,  the  Engineer  states,  were  the  result  of  sur- 
veys and  explorations  made  for  the  purpose  of  determining  the  proper 
location  of  the  road.  By  a  letter  dated  the  13th  of  August,  1870,  the 
Secretary  (Mr.  Cox)  transmitted  the  maps  as  "showing  the  designated 
route  of  the  Northern  Pacific  Itailroad,"  and  ordered  the  Commissioner 
to— 

immediately  direct  the  proper  local  land  officers  in  the  States  of  Wisconsin  and  Min- 
nesota to  withhold  from  sale,  pre-emption,  homestead  and  other  disposal  the  odd> 
numbered  sections  not  sold,  reserved,  and  to  which  prior  rij^hts  have  not  attached, 
within  twenty  miles  on  each  side  of  the  route,  and  in  like  manner  direct  those  officers 
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in  Washington  Territory  to  witbbokl  snch  odd-numbered  sections  as  ]ie  south  of  the 
town  of  Steilacoom.  The  unsnrveyed  as  well  as  surveyed  lands  will  be  included  in 
the  reservatiou,  and  you  will  direct  the  local  officers  to  give  notice  accordingly;  and 
as  the  township  plats  are  received  by  them,  they  will  make  the  proper  notes  of  reserva- 
tion thereon. 

The  withdrawal  will  take  effect  from  the  receipt  of  the  order  at  the  local  office. 

On  the  loth  of  August  the  Secretary  wrote  the  Commissioner  as  fol- 
lows: 

Referring  to  my  letter  of  the  13th  iuBtnnty  directing  a  withdrawal  of  lands  on  ac- 
count of  the  Northern  Pacific  Railroad  Company,  to  be  made  in  Wisconsin  and  Min- 
nesota, aud  the  territorj^  of  Washington,  I  now  direct  that  in  the  State  of  Oregon^ 
the  odd-numbered  sections  falling  within  twenty  miles  of  the  route  of  said  road  b& 
withdrawn,  conformably  to  the  instructions  of  my  said  letter. 

On  the  IGth  of  August  he  wrote  the  Commissioner  again  ns  follows: 

Upon  a  further  examination  of  the  Railroad  Surveys  of  Governor  Stevens,  in  Wash- 
ington Territory,  and  the  surveys  of  Pnget  Sound  by  the  U.  S.  Coast  Survey,  I  have 
concluded  to  extend  the  withdrawal  in  that  Territory  for  the  Northern  Pari  c;  Kail- 
road  Company  as  far  north  as  Seattle.    You  will  issue  instructions  accordii«j:ly. 

On  the  20th  of  September,  in  the  same  year,  the  Commissiouer  t  r  lus- 
niitted  to  the  register  ami  receiver  at  Vancouver,  in  Washington  Ter- 
ritory, a  diagram  showing  the  designated  route  of  the  Northern  Pacific 
Kailroad,  and  an  order — 

To  withhold  from  sale  or  location  pre-emption  or  homestead  entry  all  the  odd 
numbered  sections  of  public  lauds  falling  within  the  limit  of  20  miles  us  designated 
on  this  map ; 

and  also  to  increase  the  price  of  the  even  nnmbered  sections  to  twa 
dollars  and  fifty  cents  per  acre;  the  order  to  take  eliect  from  the  date 
of  its  receipt,  which  was  acknowledged  October  17,  1870.  On  the  21st 
of  November,  in  the  same  year,  the  Oommissioner  wrote  the  same  land 
oflScers  that  the  Secretary  having  ordered  the  withdrawal  of  twenty 
additional  miles  on  each  side  of  the  line  of  the  railroad  in  their  district, 
he  enclosed  a  map  showing  the  extent  of  such  additional  withdrawal, 
and  directing  them — 

To  withhold  from  sale  or  location,  pre-eniptiou  or  homestead  entry,  all  the  odd 
numbered  sections  of  land  falling  within  the  additional  limit  of  twenty  miles  as  indi- 
cated on  the  map ; 

and  also  to  increase  the  price  of  the  even  nunibered  sections  to  two 
dollars  and  fifty  cents  per  acre ;  the  order  to  take  effect  from  the  date 
of  its  receipt,  which  was  acknowledged  December  8,  1870. 

These  withdrawals  extended  from  the  east  line  of  Washington  Terri- 
tory westwardly  along  the  line  of  the  general  route  so  fixe»l  through  the 
Territory.  The  line  of  general  route  so  established,  and  upon  which 
the  withdrawals  were  ordered  and  made,  entered  the  Territory  near 
the  southeast  corner  thereof,  at  a  point  about  ten  miles  north  of  the 
Oregon  line,  and  thence  ran  nearly  due  west  to  the  junction  of  the 
Walla  Walla  and  Columbia  livers,  and  thence  as  before  stated  to  be 
shown  on  the  second  map. 

Notwithstanding  this  action  of  the  company  and  the  Department, 
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by  which  the  line  of  the  general  route  was  once  fixed  and  withdrawals 
ordered  in  accordance  with  the  act  of  Congress,  again  in  1872,  on  the 
IGtli  of  February,  the  company  filed  another  map  in  the  Department, 
and  the  President  of  the  road  in  transmitting  it  stated  it  to  be  "A  map 
of  the  preliminary  line  of  road  of  this  company,  from  the  Ked  River 
of  the  North  to  the  Columbia,  at  the  mouth  of  the  Walla  Walla  river," 
requesting  that  the  lands  along  said  route  may  be  withdrawn  from  set- 
tlement and  sale.  On  the  21st  of  the  same  month,  the  Secretary  (Mr- 
Delano)  wrote  the  Commissioner  of  the  General  Land  Office  as  follows : 

I  traoemit  herewith,  for  appropriate  action,  a  map  of  the  preliminary  ronte  of  the 
Northern  Pacific  Railroad  (received  yesterday,  with  letter  of  16th  inBt.  from  J. 
Gregory  Smith,  Esq.,  Prest  of  the  Co.)  from  the  crossing  of  the  Red  River  of  the 
North,  at  Fargo,  in  Dakota,  to  a  point  opposite  the  month  of  the  Walla  Walla  river, 
Washington  Territory,  a  distance  of  about  1448  miles. 

A  ])ostscript  was  written  on  the  margin  of  this  letter,  as  follows : 
*'P.  S.  Before  you  take  final  action  please  confer  with  the  Depart- 
ment." 

On  the  30tli  of  March,  in  the  same  year,  the  Acting  Commissioner  of 
the  General  Land  Office  (Mr.  Curtis)  wrote  the  register  and  receiver 
at  Walla  Walla,  as  follows : 

The  Northern  Pacific  Railroad  Company  having  filed  a  corrected  map  of  the  line  of 
their  road  in  your  district,  I  herewith  transmit  a  diagram  showing  the  amended  liue 
with  the  40  mile  limits  shaded  pink,  and  in  hlue  pencil  the  limits  of  former  with- 
drawal. 

Yon  are  directed  t'O  withhold  from  sale  or  location,  pre-emption  or  homestead  eutrv, 
all  the  surveyed  and  unsurveyed  odd  numbered  sections  of  public  lands  falling  within 
said  amended  limits. 

You  will  also  increase  in  price  to  ^2.50  per  acre  the  even  numbered  sections  within 
those  limits,  and  dispose  of  them  at  that  ratability  and  under  the  pre-emption  and 
homestead  laws  only,  no  private  entry  of  the  same  being  admissible  until  these  lands 
have  boen  olFered  at  the  increased  price. 

You  are  also  directed  to  restore  to  homestead  and  pre-emption  entry  at  $1.23  per 
acre,  the  odd  sections  in  former  withdrawal,  but  now  falling  outside  of  the  south  40 
mile  limits  of  said  road. 

This  restoration  will  be  made  after  30  days  public  notice,  which  you  will  give  by 
advertisement  in  the  newspaper  of  the  largest  circulation  in  your  district. 

The  order  of  withdrawal  was  directed  to  take  effect  upon  its  receipt, 
which  tliey  were  requested  to  acknowledge  without  delay,  and  which  was 
acknowledged  by  letter  dated  April  22, 1872.  The  new  line  of  general 
route  so  designated  on  the  map  last  aforesaid,  entered  the  Territory  at 
a  point  about  one  hundred  and  eight  miles  north  of  the  point  at  which, 
the  line  designated  by  the  map  of  1870  crossed  the  eastern  boundary, 
and  thence  ran  in  a  general  southwesterly  direction  to  the  mouth  of  the 
Walla  Walla  river,  where  it  joined  the  line  of  1870,  It  thus  appears 
that,  after  having  once  filed  a  map  of  general  route,  and  after  a  with- 
drawal accordingly  had  once  been  made,  the  Company  filed  another 
map  of  general  route,  not  of  definite  location,  and  again,  with  no  writ- 
ten instructions  from  the  President  or  the  Secretary,  other  than  has 
been  stated,  the  Acting  Commissioner  of  the  General  Land  Oflice  or- 
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<lered  anotber  withdrawal  of  a  belt  of  land  forty  miles  in  width  on 
either  side,  in  a  considerable  dejjree  entirely  distingaished  from  the  first. 

Besides  this  action  on  the  main  line,  it  may  be  briefly  mentioned  that 
iu  1873  a  map  of  general  route  of  a  branch  line  from  a  ])oint  on  the 
-eastern  boundary  of  the  Territory,  west  of  Lake  Pend  d'Oreille,  in 
Idaho,  to  Tacoma,  lying  entirely  north  of  the  main  line,  was  accepted 
by  the  Department  and  a  withdrawal  ordered  of  eighty  miles  breadth 
thereon;  that  this  was  followed  by  anotber  amended  map  of  general 
route  of  this  branch  line  accepted  by  the  Department  in  1876;  and 
again  by  still  another  such  in  1879,  and  by  withdrawal  thereon.  These 
do  not  affect  the  land  claimed  by  Miller,  however,  and  only  serve  to 
illustrate  the  consequences  of  the  theory  of  authority  in  the  Land  Office, 
to  make  such  withdrawals,  which  is  discussed  later. 

No  further  action  touching  that  region  of  the  Territory  east  of  the 
Columbia,  appears  to  have  been  taken  in  the  Department  or  the  Land 
Oflfice,  or  bythe  railroad  company,  until  the  year  1880,  when,  on  the 
4th  of  October,  the  map  of  definite  location  of  the  railroad  was  filed  in 
the  General  Land  Office,  extending  from  the  east  as  far  west  as  to  the 
month  of  the  Walla  Walla  river;  which  definite  location  was  <luly  ap- 
proved, and  in  accordance  with  it  the  road  has  been  constructed.  From 
the  mouth  of  the  Walla  Walla  westward  as  far  as  Vancouver  no  defi- 
nite location  has  been  made  nor  any  road  constructed,  a  distance  above 
two  hundred  miles,  although  the  public  lands  in  the  odd-numbered  sec- 
tions have  remained  in  reservation  along  the  general  route  fixed  by  the 
map  of  1870,  by  virtue  of  the  legislative  withdrawal  put  in  effect  by  the 
Department  upon  the  approval  of  that  map,  as  I  have  already  stated. 

The  line  of  definite  location  in  Washington  Territory  crosses  its  east- 
ern boundary  some  miles  south  of  the  point  where  the  line  of  general 
route,  claimed  to  have  been  le-established  by  virtue  of  the  map  of  1872, 
^filtered  it,  runs  westerly  to  a  point  near  Spokane  Falls,  crossing  there 
that  second  line  of  general  route,  and  thence  departs  from  that  line  so 
far  north-westerly  as  that  the  average  distance  of  the  line  of  definite 
location  therefrom  between  Spokane  Falls  and  the  mouth  of  the  Walla 
Walla  river  is  some  fifteen  to  twentv  miles. 

Upon  the  acceptance  by  the  Department  of  the  line  of  definite  loca- 
tion, as  so  established,  by  a  letter  of  the  Commissioner  of  the  General 
Land  Office  (Mr.  AVilliamson)  to  the  register  and  receiver  at  the  land 
office  at  Walla  Walla,  in  the  Territory,  those  officers  were  instructed 
that  the  company  had  filed  its  map  of  definite  location  on  tbe4ih  of  Oc- 
tober, '*on  which  last  named  date  by  the  terms  of  the  grant  the  right 
of  the  company  attached  to  the  odd  sections  in  the  '  granted  '  or  forty- 
mile  limits  according  to  the  definite  location,"  to  which  was  {\dded  the 
following : 

I  enclose  herewith  a  diap^ram  tthowiiij;  the  line  of  road,  as  definitely  located,  the 
•corresponding  forty-mile  limits  designated  by  blue  lines,  and  the  tifty-niile  limits  des- 
ignated  by  vermlUon  lines. 
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The  diagram  al«o  shows  the  former  withdrawals  ordered  by  letter  of  March  30, 
1872,  for  the  main  line,  and  the  letter  of  Jnly  H,  1879,  for  the  branch  line.  The  former 
on  the  line  of  general  ronte  within  the  limit  of  forty  miles,  designated  by  a  broicn 
line.  The  said  withdrawals  of  1872  and  1879,  will  remain  effective  as  heretofore  ex- 
cept as  hereinafter  set  forth. 

The  only  effect  of  this  adjustment  as  to  lands  in  yoar  district  is  as  follows:  The 
even  numbered  sections,  to  the  east  of  the  road,  and  lying  between  the  blue  line 
marked  *< 40-mile  limits"  and  the  vermilion  line  marked  *'  50-mile  limit  "  heretofore 
held  at  double  the  minimum  price,  yon  will  now  reduce  to  minimum  (|L2o  per  acre), 
under  the  pre-emption  laws.  The  odd  numbered  sections  lying  between  the  'vermil- 
ion line  marked  "50-mile  limit "  and  the  brown  line  marked  **40-mile  limit  (tempo- 
rary) "  heretofore  withdrawn,  you  will  restore  to  entry  at  the  minimum  rate,  and  the 
even  nnmbered  sections  in  the  same  limit  will  also  be  subject  to  pre-emption  at  the 
minimum  rate. 

Under  the  act  of  March  3,  1879,  homesteads  on  the  reserved  oven  numbered  sec- 
tions will  be  permitted  to  the  full  extent  of  160  acres,  irrespective  of  the  limits  in 
which  the  lands  entered  may  be  situated.  In  order  to  carry  the  above  restoration 
into  effect,  you  will  cause  a  notice  to  be  published  in  the  newspaper  having  the  largest 
circulation  in  your  district,  that  upon  a  day  to  be  fixed  by  you  and  not  less  than  thirty 
days  from  date  of  notice  the  lauds  to  be  restored  will  again  become  subject  to  pre- 
emption and  homestead  entry. 

At  the  same  time  the  Commissioner  by  letters  to  the  officers  of  the 
Colfax  aud  the  Yakima  Districts,  directed  withdrawal  of  all  odd  num- 
bered sections  within  the  limits  of  fifty  miles  from  the  line  of  definite 
location. 

No  other  order  withdrawing  or  revoking  withdrawal  of  lands  for  the 
road  in  the  eastern  part  of  Washinfjton  Territory  appears  to  have  beeu 
made,  except  as  stated ;  but  on  the  15th  of  August,  1887,  all  indemnity 
withdrawals  for  the  benefit  of  the  road  theretofore  made  by  the  Execu- 
tive were  revoked  by  the  Department  with  the  President's  approval. 

The  land  claimed  by  Guilford  Miller  was  entirely  without  the  limits 
of  the  withdrawal  made  upon  the  line  of  general  route  in  1870 ;  it  fell 
within  the  forty-mile  limits  of  the  line  of  general  route  filed  in  1872, 
and  it  lies  without  the  limits  of  forty  miles  from  the  line  of  definite  lo- 
cation, and  between  the  forty  and  fifty-mile  limits,  thus  falling  withiit 
the  indemnity  belt. 

The  Northern  Pacific  Kailroad  Company  filed  in  the  United  States 
Land  Office  at  Spokane  Falls,  Washington  Territory,  on  the  15th  of  De- 
cember, 1883,  a  list  of  lands  (marked  listNo.2of  selections  of  public  lands 
made  by  the  Northern  Pacific  K.  R.  Co.,  inuring  to  it  under  the  grants  of 
July  2,  1864,  and  May  31,  1870,  within  the  indemnity  limits  of  the  Col- 
fax, Spokane  Falls,  land  district)  which  it  claimed  to  select  fiom  the 
indemnity  limits;  in  such  list  a  total  number  of  six  hundred  and  fifty 
tracts,  aggregating  59,548.74  acres,  is  claimed;  and  the  one  hundred  and 
forry-ninth  number  is  the  quarter  section  homesteaded  by  Miller.  This 
selection  list  was  accompanied  by  no  statement  showing  what  lands 
were  lost  from  the  granted  limits  in  lieu  of  which  selections  are  claimed, 
and  no  fact  was  stated  beyond  the  mere  claim  of  selection  to  justify  it. 
The  register  and  receiver  allowed  and  approved  the  tiling  on  the  ITtli 
of  December,  and  appear  to  have  dated  it  upon  that  day. 
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On  the  2Gth  of  October,  1887,  the  company  filed  in  the  Walla  Walla 
land  office,  Washington  Territory,  a  list  called  a  "  specification  of  losses 
in  place  covered  by  indemnity  selections,  list  No.  2,  Spokane  Falls  land 
district,  now  Walla  Walla  in  part,  Washington  Territory."  It  begins 
with  a  declaration  of  selection  specified  as  being  numbers  1  to  050  in- 
clusive, in  the  following  words :  **A11  those  certain  tracts  or  parcels  of 
land  embraced  in  selection  list  number  two,  comprising  in  the  aggre- 
gate 59,548.74  acres;"  then  follows  a  specification  of  lands,  lying  north 
of  the  base  line  and  east  of  the  Willamette  principal  meridian  within 
forty  miles  of  the  line  of  the  railroad  describing  thirty  different  tracts 
as  having  been  patented  or  certified,  or  otherwise  taken  up  on  claims, 
amounting  in  total  to  4,011.04  acres.  No  further  definite  specification 
of  losses  is  made,  but  there  follows  a  list  generally  of  certain  sections 
indicated  by  numbers  and  unsurveyed  in  three  townships ;  and  then  a 
specification  of  all  odd-numbered  sections  in  three  other  townships,  in 
the  Yakima  Indian  reservation,  aggregating  in  all,  as  stated  in  the 
list,  55j6S0  acres,  making  a  total  of  alleged  losses  of  59,001.04  acres. 
But  it  is  obvious  that  this  latter  gross  specification  does  not  disclose 
the  true  description  or  acreage  of  any  lost  land  with  accuracy,  the  al- 
leged acreage  being  computed  at  the  rate  of  six  hundred  and  forty 
acres  to  the  section,  without  reference  to  actual  quantity  ;  and  the  sec- 
tions being  only  guessed  at  in  a  large  degree.  The  4,011.04  acres, 
specifically  shown  to  have  been  excepted  from  the  grant,  would  be  en- 
tirely satisfied  by  the  appropriation  in  compensation  of  the  first  fifty 
or  sixty  numbers  of  the  tracts  listed  in  the  original  list  number  two. 

No  action  has  been  taken  by  the  General  Land  Office  or  the  Depart- 
ment in  approval,  or  determination,  of  this  claim  of  selection ;  but  the 
whole  matter  is  open  for  such  decision  as  may  be  proper. 

The  foregoing  statement  embraces  all  the  facts  known  to  exist  which 
are  regarded  in  any  wise  material  to  the  proper  determination  of  the 
controversy. 

The  alleged  date  of  the  first  settlement  by  Miller  is  not  contradicted 
by  any  proofs  offered,  and  for  the  purx>oses  of  this  opinion,  it  may  be 
accepted  as  true.  If  there  be  any  question  of  his  right  upon  the  facts, 
which  must  be  further  inquired  into  when  final  proofs  shall  be  offered, 
it  can  be  subsequently  determined.  Nothing  has  yet  appeared  that 
should  affect  the  views  I  take  of  the  case  as  it  stands. 

Two  general  questions  are  presented ;  the  first,  whether  upon  these 
facts  Miller  must  be  denied  the  benefit  of  his  alleged  settlement  or  of 
Lis  homestead  entry,  because  in  contravention  of  law  as  applicable  to 
the  condition  of  the  land  when  made ;  the  second,  whether  the  selection 
of  the  company  ought  in  any  case,  to  be  approved  to  the  deprivation  of 
liis  claim  under  that  entry. 

1.  This  grant  to  the  Northern  Pacific  Railroad  Company,  as  made  in 
section  three,  above  recited,  was  like  other  railroad  grants  of  similar 
character,  a  grant  in  praesentij  and,  undoubtedly,  is  to  be  interpreted 
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and  governed  by  tbe  now  established  princii)les  applicable  to  such  dis- 
positions of  tbe  public  domain.  If  there  were  nothing  else  in  the  act 
affecting  tbe  question,  it  would  be  comparatively  easy  to  determine  it. 
But  a  peculiarity  in  legislation  of  this  character  is  found  in  the  sixth 
section  of  tbe  act,  in  which  a  provision  authorized  the  '*  general  route'' 
to  be  fixed,  and  required  lands  to  be  surveyed  for  forty  miles  in  width 
on  both  sides  of  the  entire  line  so  fixed,  and  directed  that  the  odd-num- 
bered sections  granted  by  tbe  act  should  not  be  liable  to  sale  or  entry 
or  preemption  before  or  after  they  were  surveyed,  except  by  said  com- 
pany. In  the  language  of  the  supreme  court,  in  Buttz  v.  Northern  Pa- 
cific li.  K.,  (119  U.  S.,  71) 

The  act  of  Congress  not  only  coutemplates  tlie  filing  by  tbe  Company,  in  tbe  office 
of  the  Commissioner  of  tbe  General  Land  Office,  of  a  map  showing  tbe  definite  loca- 
tion of  the  line  of  its  road,  and  limits  ^he  grant  to  sncb  alternate  odd  sections  as 
have  not,  at  that  time,  been  reserved,  sold,  granted,  or  otherwise  appropriated,  and 
are  free  from  pre-emption,  grant,  or  other  claims  or  right ;  but  it  also  contemplates 
a  preliminary  designation  of  tbe  general  rente  of  tbe  road,  and  tbe  exclusion  from 
sale,  entry,  or  pre-emption  of  tbe  adjoining  odd  sections  witbin  forty  miles  on  each 
side  until  the  definite  location  is  made. 

The  facts  which  have  been  recited,  show  beyond  all  reasonable  questiou 
that  the  privilege  given  to  the  company  of  fixing,  first,  a  line  of  gen- 
eral route,  upon  the  basis  of  which  the  odd-numbered  sections  withiD 
forty-mile  limits  on  either  side  were  to  be  withdrawn  from  sale  or 
entry  or  preemption  before  and  after  survey,  was  fully  exercised  by 
the  company  in  Washington  Territory,  from  the  eastern  boundary 
to  the  mouth  of  the  Walla  Walla  river,  and  thence  along  the  Colum- 
bia to  tbe  first  range  line  west  of  the  Willamette  principal  meridian, 
and  thence  north  to  tbe  international  boundary,  by  its  filing  and  the 
Department's  approval  of  its  maps  of  location  on  the  30th  of  July, 
1870.  These  maps  and  tbe  action  taken  thereon  fully  met  every  require- 
ment of  the  statute  in  that  behalf.  The  company,  by  resolution  fixed 
this  line  as  tbe  basis  of  withdrawal,  made  its  formal  request  that  the 
land  should  be  withdrawn  thereon,  tbe  line  was  plainly  and  suflSciently 
described,  tbe  Department  accepted  it,  and  applied  tbe  statutory  con- 
sequence by  directing  the  local  land  officers  in  Washington  Territory  to 
withdraw  tbe  odd-numbered  sections  along  that  line  as  far  north  as  the 
town  of  Steilacoom,  first,  for  a  width  of  twenty  miles  on  either  side,  and, 
later  in  tbe  same  year,  witbin  tbe  limit  of  an  additional  twenty  miles ; 
and  also  by  increasing  tbe  minimum  price  of  tbe  even-numbered  sections 
within  the  same  limits  to  two  dollars  and  fifty  cents  per  acre.  Thus 
tbe  action  of  tbe  company  and  of  tbe  Department  cooperated  to  give 
official  determination  to  the  fact  upon  which  tbe  statute  became  appli- 
cable, both  to  withdraw  tbe  odd-numbered  sections  and  to  double  the 
minimum  price  of  tbe  even-numbered  sections,  and  both  effects  were 
formally  recognized  and  declared.  It  can  not  be  doubted  that,  bad  no 
other  action  been  taken  before  tbe  line  of  tbe  road  for  construction  was 
definitely  located,  this  action  in  regard  to  tbe  line  of  tbe  general  route 
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of  1870,  must  have  remained  contiiinously  operative  upon  all  lands^ 
within  the  limit  of  forty  miles  on  either  side  of  the  line  so  established. 
So  obvious  is  this,  indeed,  that  from  the  mouth  of  the  Walla  Walla 
river,  westwardly  along  the  Columbia,  that  withdrawal  remains  to 
this  day  obligatory  and  operative  by  force  of  the  statute  and  of  that 
location. 

If  authority  be  wanting  to  so  manifest  a  proposition,  it  is  found  in 
the  following  language  of  the  supreme  court  in  the  case  already  re- 
ferred to : 

The  general  ronte  may  be  considered  as  fixed  when  its  general  course  and  directiou 
are  deterniiued  after  an  actual  examination  of  the  country  or  from  a  knowledge  of 
it,  and  is  designated  by  a  line  on  a  map  showing  the  general  features  of  the  adjacent 
country  and  the  places  through  or  by  which  it  will  pass.  The  officers  of  the  Land 
Office  are  expected  to  exercise  supervision  over  the  matter  so  as  to  require  good  faith 
on  the  part  of  the  company  in  designating  the  general  route,  and  not  to  accept  an 
arbitrary  and  capricious  selection  of  the  line  irrespective  of  the  character  of  the  coun- 
try through  which  the  road  is  to  be  constructed.  When  the  general  route  of  the  road 
is  thus  fixed  in  good  faith,  and  information  thereof  given  to  the  Land  Department  by 
filing  the  map  thereof  with  the  Commiesioner  of  the  General  Laud  Office,  or  the  Sec- 
retary  of  the  Interior,  the  law  withdraws  from  sale  or  preemption  the  odd  sections  to 
the  extent  of  forty  miles  on  each  side.  The  object  of  the  law  in  this  particular  is 
plain :  it  is  to  preserve  the  land  for  the  company  to  which,  in  aid  of  the  construction 
of  the  road  it  is  granted.  Although  the  act  does  not  require  the  officers  of  the  Land 
Department  to  give  notice  to  the  local  land  officers  of  the  withdrawal  of  the  odd 
sections  from  sale  or  pre-emption,  it  has  been  the  practice  of  the  Department  in  such 
cases,  to  formally  withdraw  them.  It  cannot  be  otherwise  than  the  exercise  of  a 
Tvise  precantiou  by  the  Department  to  give  such  information  to  the  local  land  officers 
as  may  serve  to  guide  aright  those  seeking  settlements  on  the  public  lands  ;  and  thua 
prevent  settlements  and  expenditures  connected  with  them  which  would  afterwarda 
prove  to  be  useless. 

By  virtue  of  that  withdrawal  the  odd-numbered  sections  within  forty 
miles  of  all  that  portion  of  the  route  lying  east  of  the  Columbia  remained 
for  nearly  two  years,  at  least  segregated  from  the  public  domain,  and 
all  purchasers  of  the  even-numbered  sections  were  required  to  pay  the 
doable  minimum  price  for  the  land  they  bought.  And  the  homestead 
of  Guilford  Miller  lies  outside  of  the  lines  of  this  reservation  and  is 
entirely  unafll'ected  by  the  statute  as  applied  to  the  line  of  general 
route  by  the  company  and  the  Department. 

II.  In  1872,  the  company  undertook  to  exercise  a  second  time,  in  the 
eastern  part  of  Washington  Territory,  this  peculiar  privilege  of  fixing 
a  general  route,  and  the  question  is,  what  effect,  in  law,  is  to  be  given 
to  this  action  so  far  as  it  affects  the  claim  of  Miller. 

The  new  line  is  entirely  distinct  and  different  from  the  one  which  had 
been  located,  being  so  far  distant  on  the  eastern  boundary  of  the  Ter- 
ritory, that  even  the  forty-mile  limits  do  not  over-lap.  The  order  of  with- 
drawal was  made  by  the  Acting  Commissioner,  not  by  the  Secretary^ 
and  can  be  presumed  to  have  been  known  to  the  Secretary  only  upon 
supposition  that  the  marginal  postscript  upon  his  letter  of  transmittal 
was  observed  by  that  officer,  unless  by  virtue  of  a  general  presumption 
that  all  acts  of  the  Commissioner  are  to  be  taken  to  be  the  acts  of  the 
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Secretary,  a  presumption  not  warranted  by  law.  The  maps,  or  plat,  of 
route  were  required  to  be  filed  with  the  Commissioner  of  the  General 
Land  OflSce,  not  the  Secretary,  and  his  duties  are  prescribed  by  law, 
though  subject  to  supervision  by  the  Secretary. 

I  think  this  withdrawal  of  the  Acting  Commissioner  must  be  deemed 
invalid ;  to  the  extent,  at  least,  that  it  could  not  deny  to  a  settler  the 
right  given  to  him  otherwise  by  the  statutes.  The  power  of  the  Presi- 
dent to  reserve  any  portion  of  the  public  domain  to  some  authorized 
public  purpose  is  undeniable;  and  it  is  also  well  settled  that  the  action 
of  the  head  of  a  Department  may  be  presumed  to  be  the  action  of  the 
President  when  taken  according  to  law,  and  when  it  is  to  be  presumed 
the  President  directed  it.  (Grisar  v.  McDowell,  6  Wall.,  380 ;  Wolsey  r. 
Chapman,  101  U.  S.,  769 ;  Wolcott  r.  Des  Moines  Co.,  5  Wall.,  688.) 

The  extent  to  which  the  supreme  court  has  gone  in  its  decisions,  and 
the  extent  which  the  reason  of  the  thing  supports,  appears  to  be  that 
the  President  may,  in  execution  or  furtherance  of  a  public  purpose 
committed,  generally  or  specially,  by  Congress  to  the  Executive  to 
effectuate,  when  in  his  judgment  such  action  is  desirable  to  the  accom- 
plishment of  that  purpose  and  will  not  infringe  any  limiting  provision  of 
statute  governing  the  particular  case,  withdraw  or  withhold  by  his  order 
any  portion  of  the  public  domain  from  the  operation  of  the  general  laws 
for  its  disposition,  and  devote  it  to  such  public  use  subject  to  review 
by  Congress ;  and  also  that,  in  such  a  case,  the  order  of  the  Department 
or  Land  Office  will  be  conclusively  presumed  to  have  been  directed  by 
him,  without  proof  of  the  fact  and  probably  irrespective  of  it.  Thus, 
many  of  the  reservations  for  the  care  of  the  Indians  have  been  estab- 
lished ;  and  thus  are  sustained  withdrawals  of  land  grants  in  further- 
ance of  the  construction  of  railroads,  where  no  legislative  direction  has 
manifested  the  will  of  Congress.  The  principle  does  not,  however, 
contemplate  an  arbitrary  or  capricious  suspension  of  the  statutes, 
much  less  the  contravention  of  a  particular  mandate,  expressed  or 
clearly  implied,  even  by  the  President's  direct  act.  But  it  ought  not  to 
be  presumed,  and  it  seems  to  me  it  cannot  rightfully  be,  to  support 
the  act  of  an  inferior  executive  officer,  that  the  President  of  the  United 
States  directed  the  withdrawal  of  j^ublic  lands  beyond  the  clearly  ex- 
pressed purpose  of  a  statute  or  contrary  to  the  clear  implication  of  the 
negative  force  of  a  statute.  Such  a  presumption  cannot  be  rightfully 
imputed  to  him,  whose  official  oath  obliges,  and  whose  highest  function 
is,  to  faithfully  execute  the  laws ;  and  if  he  himself  were  to  make  a  with 
drawal  under  such  circumstances,  its  validity  would  be  open  at  least  to 
grave  question. 

In  this  case,  the  legislature  undertook  to  direct  with  explicituess  the 
condition  and  extent  of  the  preliminary  withdrawal.  The  legislative 
will  having  been  expressed  with  definiteness,  it  must  be  taken  to  have 
been  exhaustively  expressed,  and  that  direction  implies  that  no  other 
withdrawal  should  be  made.  The  force  of  the  act  of  Congress  is  as 
much  negative  as  affirmative,  and  equally  obligatory  in  both  aspects. 
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Having  provided  the  condition  upon  which  a  withdrawal  of  the  public 
domain  should  bo  operative  upon  a  preliminary  general  route  for  the 
benefit  of  this  company,  without  any  latitude  of  authority  for  any  other, 
the  legislative  will  must  be  regarded  as  exclusive  of  any  other.  The 
effect  of  the  statute  of  1864,  when  it  became  operative  by  the  filing  and 
acceptance  of  a  map  fixing  the  general  route,  was  not  to  be  interrupted 
by  any  official  of  the  government.  No  provision  was  made  that  its 
mandate,  that  the  odd  sections  should  ^' not  be  liable  to  sale,  or  entry, 
or  pre-emption,  except  by  the  said  company,"  should  be  terminated  as 
to  the  particular  lands  to  which  it  became  applicable,  at  the  will  of  a 
Department  otticer,  and  applied  to  other  and  entirely  different  lands. 
The  duration  of  that  withdrawal  was,  as  the  supreme  court  has  said  in 
the  case  referred  to,  "until  the  definite  location  is  made." 

And  in  addition  to  this  plain  inference,  are  the  explicit  words  of  the 
statute  that — 

The  provisions  of  the  act  of  September,  eighteen  hundred  and  forty-one,  granting 
preemption  rights  and  acts  amendatory  thereof,  and  of  the  act  entitled  **  An  Act  to 
secare  homesteads  to  actual  settlers  upon  the  public  domain/'  approved  Miay  twenty, 
eighteen  hundred  and  sixty-two,  shall  be  and  the  same  are  hereby  extended  to  all 
other  lands  on  the  line  of  said  road,  when  surveyed,  excepting  those  hereby  granted 
to  said  company. 

If  the  land  of  Guilford  Miller  became,  or  is,  in  any  correct  sense, 
on  the  line  of  road,  these  words  were  made  applicable  to  it,  when  they 
were  made  applicable  at  all,  by  the  fixing  the  line  of  general  route;  and 
being  once  applicable,  they  were  not  repealable  by  any  action  of  the 
Department.  This  point  will  become  important  in  another  aspect  of 
the  case. 

This  peculiar  privilege  given  to  this  company  to  lay  a  line  of  general 
route  as  a  basis  for  withdrawal  of  its  granted  lands,  to  be  followed  at 
some  later  time  by  fixing  a  line  of  definite  location  for  the  purpose  of 
construction,  is  analogous  to  a  franchise  given  by  a  special  charter  to  a 
railroad  company  to  locate  and  build  a  railroad  between  designated 
points.  Of  such  franchises  it  has  always  been  held  that  one  location, 
definitely  fixed,  exhausts  the  franchise,  and  that  a  chartered  com- 
pany cannot,  after  one  exercise  of  such  a  privilege,  again  re-locate, 
and  reconstruct  its  line.  (Pierce  on  B.  B.,  pp.  254;  Mason  v.  B.  B.  Go., 
35  Barb.,  374;  People  etc.  v.  B.  B.  Co.,  45  id.  73;  Del.  Can.  Co.  v.  B. 
B.  Co.,  9  Paige,  28;  State  v.  Turnpike  Co.,  10  Conn.) 

The  same  rule  has  been  applied  to  the  franchise  given  in  these  acts 
of  Congress,  granting  public  lands,  to  definitely  fix  a  line  of  location.  In 
the  case  of  Van  Wyck  v.  Knevals  (106  U.  S.,  366)  the  supreme  court  said : 

Until  the  map  is  filed  with  the  Secretary  of  the  Interior  the  company  is  at  liherty 
to  adopt  sach  a  roate  as  it  may  deem  best,  after  an  examination  of  the  grant  has  dis- 
closed the  feasibility  and  advantages  of  different  lines.  Bat  when  a  route  is  adopted 
by  the  company  and  a  map  designating  it  is  filed  with  the  Secretary  of  the  Interior 
and  accepted  by  that  officer,  the  route  is  established ;  it  is,  in  tbe  language  of  the 
act,  definitely  fixed,  and  cannot  be  the  subject  of  future  chauge,  so  as  to  affect  the 
grant,  except  upon  legislative  consent. 
3263— VOL  7 8 
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There  is  uotbin^  in  the  fixing  of  the  general  route  to  require  a  differ- 
ent governing  principle  from  the  fixing  of  the  final  location.  The  con- 
sequences declared  by  the  statute  to  attach  in  the  one  case,  as  much 
attach  as  in  the  other;  and  so  soon  as  the  statute  has  thus  become  ap- 
plicable, its  force  is  unchangeable  but  by  the  creator  of  it,  and  there 
is  an  end  of  the  privilege. 

If  this  interpretation  of  the  act  of  Congress  be  correct,  it  must  fol- 
low that  the  Department,  much  less  the  Acting  Commissioner  of  the 
General  Laud  Office,  could  not  alter  it  by  any  action  of  its  own.  In 
every  just  sense,  the  so-called  withdrawal  by  the  Department  is  only 
a  notification  to  the  public  of  the  effect  of  the  act  of  Congress  itself. 
The  law  was  exhaustive;  the  Department  could  only  act  to  give  appli- 
cation to  its  provisions  to  the  land  and  notice  to  the  world  thereof. 
And  so  the  supreme  court  said  in  the  case  of  this  company  already  re- 
ferred to,  of  the  withdrawal  made  on  another  portion  of  the  line— 

This  Dotificatiou  did  Dot  add  to  the  force  of  the  act  itself,  bat  it  gave  notice  to  all 
parties  seeking  to  make  a  pre-emption  settlement'  that  lands  within  certain  defined 
limits  might  be  appropriated  for  the  road. 

This  reading  of  the  statute  limits  the  power  of  the  Commissioner  as 
much  in  one  aspect  as  the  other  ;  he  could  neither  by  his  order  ter- 
minate, suspend  or  alter  the  vigor  of  the  expressed  will  of  Congress  in 
respect  to  what  lands  were  to  be  withdrawn,  or  for  what  period  to  re- 
main so ;  nor  could  he  by  his  order  give  any  added  force  to  a  law 
which  propria  vigore  accomplished  independently  of,  and  prior  to,  his 
order,  all  which  could  be  effected.  To  hold  otherwise  would  be  to  de- 
clare that  the  force  of  the  act  of  Congress  was  terminable,  or  alterable, 
with  respect  to  the  specific  lands  to  which  it  related,  at  the  pleasure 
of  the  Commissioner  of  theGeneral  Land  Office ;  a  conclusion  for  which 
neither  this  act,  nor  any  other  statute,  furnishes  the  least  found- 
ation. He  could  not  restore  to  the  market,  rightfully,  lands  which  the 
act  of  Congress  had  w  ithdrawn  for  a  period  tlie  duration  of  which  ex- 
tended by  clear  and  necessary  implication  beyond  the  time  when  he 
undertook  to  restore  them  ;  and,  if  he  could  not  restore  those  lands  to 
market  by  his  order,  contrary  to  that  statute,  it  is  impossible  to  up- 
hold the  exercise  of  an  assumed  authority,  in  the  face  of  the  plan  and 
purposes  of  this  act  to  withdraw  again  another  belt  of  eighty  miles  in 
width.  The  law  intended  that  but  one  such  belt  should  be  withdrawn 
before  definite  location  should  give  fixity  to  the  grant.  To  permit  him 
to  withdraw  another  is  manifestly  to  recognize  an  act  contrary  to  the 
purpose  of  the  Congress. 

The  lands  west  from  Walla  Walla  to  Kalama  along  the  line  of  the 
general  route  of  1870  cannot  be  regarded  as  having  been  withdrawn, 
by  force  of  the  act  of  Congress,  since  the  date  of  the  establishment  of 
that  line,  as  has  been  and  still  remains  the  accepted  consequence  by 
the  Department  and  the  company  of  the  action  then  taken  unle>ss  the 
same  consequence  adhered  to  the  line  between  the  eastern  boundary  of 
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the  Territory  and  the  inoath  of  the  Walla  Walla,  equally  well  fixed  at 
the  same  time  equally  recognized  by  the  Department,  and  to  which  the 
conseqaences  were  by  Department  declaration  equally  applied.  It  can- 
not be  true,  under  this  act,  that  its  force  abides  as  to  the  lands  west  of 
the  Columbia  and  was  terminated  by  the  action  of  the  Commissioner 
as  to  the  lands  east  of  the  Columbia,  unless  it  be  true  that  the  Commis- 
sioner could  suspend  or  alter  a  law  of  Congress. 

This  interpretation  of  the  statute,  as  affecting  the  authority  of  the 
Land  Office,  results  from  the  application  of  well-established  canons  of 
construction,  and  is  arrived  at  without  respect  to  the  argumentum  ah 
inconvenienii.  If,  however,  attention  be  directed  to  the  serious  and 
ineqnit<ible  consequences  which  such  a  theory  so  pursued  necessarily 
iuvolves,  it  becomes  still  more  impossible  to  suppose  that  the  Congress 
could  ever  have  designed  such  efl'ects.  The  projected  line  of  this  rail- 
road extended  from  east  of  the  Mississippi  river  to  the  Pacific  ocean, 
leaving  open  to  the  company's  choice  any  route  north  of  the  45th 
parallel  of  latitude.  If  what  was  done  in  the  eastern  portion  of  Wash- 
ington Territory  were  legally  done,  it  might  have  been  as  well  inflicted 
upon  any  portion  of  that  entire  expanse  of  the  northwestern  country. 
A  line  of  general  route  is  fixed  by  the  company,  accepted  by  the  Depart- 
ment, and  the  act  of  Congress  declared  applicable,  so  that  half  of  the 
public  lands  are  withdrawn  from  the  use  of  settlers  throughout  a  belt 
of  eighty  miles  wide,  and  the  other  half  are  to  be  purchased  only  at 
double  minimum  price.  Such  a  condition  of  things  remains  for  years, 
the  road,  meantime,  not  being  constructed;  a  serious  blight  u[>on  pro- 
gress and  settlement  is  necessarily  inflicted;  but  many,  adventurously 
pushing  into  the  new  country  and  expecting  the  coming  of  a  railroad, 
buy  lands  at  the  price  fixed  upon  the  basis  of  such  an  expectation.  Is 
all  this  to  be  rendered  worse  than  vain  at  the  mere  option  of  the  com- 
pany, with  the  compliance  of  the  Land  Office,  and  another  belt  of 
eighty  miles  in  width  to  be  again  marked  with  these  effects  f  The  Com- 
missioner undertakes,  indeed,  to  unloose  the  withdrawal  of  the  lands 
within  the  first,  and  to  open  them  to  market;  but  they  are  necessarily 
left  charged  with  the  cloud  already  placed  upon  them  and  with  the  in- 
justice arising  from  the  disappointment  to  those  who  have  paid  a  double 
price  in  reliance  upon  a  justifiable  expectation. 

It  must  be  noted,  also,  that  unless  the  restriction  on  the  power  to 
change  and  re-locate  the  line  of  general  route  be  applicable  to  the  first 
location,  there  is  no  limitation,  whatever.  If  the  second  location  and 
withdrawal  were  authorized,  so  was  the  third,  or  any  number. 

Instead  of  this  great  enterprise  proving  an  inducement  to  settlement 
and  a  promoter  of  development,  under  such  a  course  of  action  it  could 
not  but  be  a  mighty  agent  of  wrong  to  individuals  and  injury  to  the  pub- 
lic, retarding  instead  of  accelerating  the  course  of  advancing  civiliza- 
tion. These  consequences  were  a  priori  so  obvious  and  the  i>rivilege 
proffered  to  this  company,  within  its  strictest  limitations,  so  extensive 
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and  unusual,  tbat  it  must  be  regarded  as  liavin<r  been  clearly  within 
the  legislative  purpose  to  confine  the  exercise  of  such  a  privilege  strictly 
to  its  boundaries  as  expressed  by  the  act,  with  no  latitude  of  authority 
in  any  oflScer  of  the  government  to  amplify  and  enlarge  them. 

The  conviction  of  the  correctness  of  the  foregoing  propositions  is  so 
strong  in  ray  mind  that  I  feel  entirely  content  to  rest  upon  them  the 
aflSrmance  of  the  conclusion  reached  by  your  office  upon  other  grounds; 
it  being  apparent  from  the  facts  stated  that,  unless  the  withdrawal  of 
1872,  was  valid  to  forbid  the  exercise  by  a  settler  of  the  rights  given  by 
the  preemption  and  homestead  laws  upon  any  public  lands  otherwise 
subject  to  them,  Miller  secured  by  his  settlement  in  1878,  and  his  resi- 
dence thereafter  such  a  right  as  would  prevent  the  selection  by  the  com- 
pany, if  otherwise  valid,  from  attaching  to  the  quarter  section  taken  by 
him.  But  there  are  other  points  involved  in  this  cause  which  require 
discussion ;  and  if  my  conclusions  in  the  foregoing  particulars  be  wrong, 
I  think  his  rights  are  still  to  be  supported,  and  the  claim  of  the  com- 
pany to  select  this  land  to  be  denied,  upon  other  foundation. 

III.  The  Attorney-General,  in  his  opinion  of  the  14:th  of  March,  1887, 
proceeded  in  entire  want  of  information,  so  far  as  the  opinion  discloses 
of  the  establishment  of  the  line  of  general  route  and  the  withdrawal 
thereupon,  in  the  year  1870;  and  he  bases  his  conclusion  upon  the  as- 
sumption that  the  general  route  was  fixed,  and  the  withdrawal  made, 
for  the  first  time,  in  1872.  This  lack  of  information  resulted  from  the  fskct 
that  the  decision  of  your  predecessor  (Mr.  Sparks)  from  which  the  ap- 
peal was  taken,  does  not  in  any  wise  disclose  the  first  location  of  the 
general  route  which  I  have  discussed ;  and  no  information  of  it  was 
given  to  the  Attorney-General  in  the  case  submitted  to  him. 

It  was  therefore  upon  the  erroneous  assumption  that  he  was  deal- 
ing with  the  first  and  only  exercise  of  the  privilege  of  establishment  of 
general  route,  that  he  proceeded  in  every  part  of  his  opinion.  He  first 
discusses  the  validity  of  the  Land  Office  withdrawal,  and  in  respect 
thereto  he  says : 

The  withdrawal  jast  adverted  to  does  not  rest  npon  any  express  statntory  provis- 
ion reqairing  it,  but  upon  a  general  authority  in  the  Land  Department,  the  existence 
of  which  has  been  recognized  by  Congress  (Act  of  March  27,  1854,  chap,  i^ ;  Rev. 
Stat.,  sec.  2281)  and  repeatedly  affirmed  by  the  supreme  court  (Wolcott  v.  Des  Moines 
Co.,  5  Wall.  6ttl;  Riley  v.  Wells,  unreported,  Dec.  Term,  1869;  Williams  r.  Baker,  17 
Wall.,  144 ;  Wolsey  v.  Chapman,  101  U.  S.,  755 ;  See  also  8  Opin.  246 ;  16  Opin.  87),  and 
may  now  be  regarded  as  too  weU  established  to  be  questioned.  It  appeam,  moreover, 
to  be  in  eutire  harmony  with  the  provisions  of  the  land  grant  act,  which,  as  already 
intimated,  in  effect  made  a  corresponding  withdrawal,  and  it  accords  with  the  prao 
tice  of  the  Land  Department  in  like  cases.  But  the  existence  of  a  statutory  with- 
drawal, including  the  same  lands,  which  had  previously  taken  effect,  may  suggest 
the  inquirj'  whether  the  Department  withdrawal  referred  to  had  any  lirgal  efficacy 
a«  such.  In  other  words,  did  it  operate  as  a  withdrawal,  when  the  lands  covered 
thereby  were  thus  already  withdrawn  f  The  answer  is,  that  if  the  act  of  the  Depart- 
ment was  within  the  competency  thereof— and  of  this  there  appears  to  be  no  room 
for  doubt — it«  validity  and  force  were  not  affected  by  the  fact  that  it  embraced  the 
«une  subject  matter  and  wae  directed  to  the  same  end  as  the  statu te»    It  operated 
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concurrently  with  the  statute,  and  the  lands  may  properly  be  deemed  to  have  been 
withdrawn  as  well  by  the  one  as  by  the  other.  Althoagh,  as  remarked  by  the  court 
in  Bnttz  v.  Northern  Pacific  R.  R.  Co.,  supra,  it  did  not  add  to  the  force  of  the  statute 
itself  in  that  regard,  yet  it  gave  notice  to  all  parties  seeking  to  make  a  pre-emption 
or  homestead  settlement  that  lauds  within  certain  defined  limits  might  be  appropri- 
ated for  the  road,  and  was  "the  exercise  of  a  wise  precaution  by  the  Department  to 
give  such  information  to  the  local  land  officers  as  may  serve  to  guide  aright  those 
seeking  settlements  on  the  public  lands,  and  thus  prevent  settlements,  and  expendi- 
tures connected  with  them,  which  would  afterwards  prove  to  be  useless.''  Viewed  in 
the  above  light,  I  arrive  at  the  conclusion  that  the  withdrawal  of  March  30,  187'2, 
was  valid  and  efficient  for  the  purpose  intended. 

Inasmuch  as  the  ground  upon  which  I  place  the  conclusion  that  the 
withdrawal  of  1872,  was  invalid  was  in  no  manner  considered  by  the 
Attorney-General,  there  remains  no  occasion  for  any  argument  in  dis- 
sent from  the  view  taken  by  him,  as  above  exhibited ;  and  if  the  case 
tamed  upon  this  point,  I  should  long  hesitate  to  arrive  at  a  conclusion 
in  opposition  to  so  eminent  and  able  an  authority.  I  will  venture,  not- 
withstanding, in  respect  to  the  theory  of  independent  force  in  the  de- 
partmental withdrawal,  to  direct  attention  to  the  language  of  the  su- 
preme court  alreadj^  quoted  in  h<iec  verba  in  respect  to  this  particular 
action,  that  it  *'did  not  add  to  the  force  of  the  act  itself,"  but  simply 
gave  notice  of  the  consequences  of  the  act- 
Yet  it  is  so  familiar  a  rule  that  the  opinions  of  the  courts  even,  are 
not  to  be  regarded  as  declaratory  of  the  law,  except  as  applied  to  the 
particular  facts  before  them,  and  it  is  so  obvious  that  the  conclusions 
before  enunciated  are  in  no  conflict  with  this  opinion  of  the  Attorney- 
General,  that  I  ought  to  feel,  for  that  reason,  at  liberty  to  follow  my 
own  convictions  upon  the  case.  But,  in  addition  to  that,  it  ought  to  be 
stated  that  the  Attorneys-General  have  never  looked  upon  their  opinions 
as  in  any  wise  obliging  the  heads  of  Departments  who  may  have  sought 
them  to  follow  them  contrary  to  their  own  independent  judgment ;  and 
the  difference  of  opinion  implies  no  want  of  that  respect  due  to  the  rec- 
ognized learning  and  official  position  of  that  officer.  It  only  implies 
obedience  to  convictions,  which  it  is  the  duty  of  the  officer,  upon  whom 
action  is  devolved,  to  possess  before  he  acts,  and  the  perception  of 
which  depends  upon  his  mind  and  not  another's. 

Said  Attorney-General  Crittenden  to  the  Secretary  of  the  Interior : 

The  opinions  of  the  Attornej'-Geueral  are  merely  advisory.     »     *     »     j  yu^y  g^y 
confidently  no  law  has  made  it  binding  on  you.     (5  Opin.,  390.) 

Said  Attorney-General  Black  (9  Opin.,  36)  to  the  Postmaster-Gen- 
eral: 

The  duty  of  the  Attorney-General  is  to  advise,  not  to  decide.  A  thiufj  is  not  to  be 
considered  as  done  by  the  head  of  a  Department  merely  because  the  Attorney-Gen- 
eral has  advised  him  to  do  it.  You  may  disre^i^ard  it  if  you  are  sure  it  is  wrong.  He 
aids  you  in  forming  a  judgment  on  questions  of  law,  but  still  the  judgment  is  yours, 
not  his.  You  are  not  bound  to  see  with  his  eyes,  but  only  to  use  the  light  which  he 
furnishes  in  order  to  see  the  better  with  j^our  own. 

A  similar  view  was  expressed  by  Attorney-General  Gushing  (7  Opin., 
700) ;  and  by  Attorne^'-General  Speed,  (II  Opin.,  470.)     And  in  accord- 
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ance  with  this  doctrine  there  are  mauy  precedents  in  this  Department 
of  action  by  the  Secretary  contrariwise  to  advice  of  the  Attorney-Gen- 
eral, in  which  he  was  unable  to  concur.  These  opinions  of  the  Attorneys- 
General,  these  precedents,  and  the  plain  reason  of  the  thing,  make  it 
obligatory  upon  me,  although  with  diffidence  and  with  deference,  to 
pursue  the  course  of  action  which  I  regard  to  be  my  duty. 

I  remark  this  more  particularly  because  in  the  next  point  to  be  dis- 
cussed 1  find  myself  more  nearly  at  variance  with  the  other  portion  of 
the  opinion  referred  to. 

IV.  It  has  been  seen  from  this  statement  of  the  facts,  that,  when  the 
line  of  definite  location  was  made  and  approved,  the  Commissioner  of 
the  General  Land  Office,  while  assuming  to  make  no  withdrawal  of  the 
lands  within  the  indemnity  limits,  beyond  forty  and  within  fifty  miles 
distant  from  the  line  of  definite  location,  yet  refrained  from  revoking 
the  withdrawal  of  so  much  of  the  indemnity  limits  as  happened  to  fall 
within  the  withdrawal  made  in  1S72,  upon  the  basis  of  the  second  es- 
tablishment of  a  general  route;  and  the  Attorney-General,  in  the 
opinion  referred  to,  used  the  following  language  upon  the  validity  and 
effect  of  such  continuance  in  reservation  by  the  order  of  November  17, 
1880,  viz. : 

That  withdrawal,  when  ordered,  embraced  only  the  odd  sections  within  the  forty 
mile  limits;  but  part  of  these  lands  having  subseqnently  fallen  within  the  indemnity 
limits,  the  point  now  is  whether  thereafter  such  part  still  continues  in  reservation. 
Upon  this  1  hold  the  affirmative  ;  being  of  opinion  that  when  public  lands  have  ODCe 
been  withdrawn  from  private  appropriation  under  the  general  land  laws  by  compe- 
tent authority,  they  do  not  again  become  subject  to  such  appropriation  until  restored 
to  entry  by  like  authority.  This  is  understood  to  be  a  settled  rule  of  the  land-law 
system,  and  is  (as  well  as  the  executive  power  of  withdrawal)  recognized  by  Congress 
(see  section  1  of  the  act  of  April  21,  1876,  chap.  72). 

The  result  to  which  the  foregoing  leads  is,  that  at  the  date  of  the  order  of  Novem- 
ber 17,  1880,  the  tract  in  question  was  still  subject  to  the  withdrawal  referred  to. 
That  order,  indeed,  assumes  the  continuation  of  such  withdrawal  as  regards  lauds 
that  fell  out  of  the  forty  mile  limits  as  above,  in  formally  restoring  to  entry  some  of 
these  lands  while  continuing  the  withdrawal  as  to  others.  So  far  as  appears  no  res- 
toration of  the  said  tract  took  place  then  or  thereafter  up  to  the  time  of  its  selection 
by  the  company. 

Such  tract  being  thus  in  a  state  of  reservat ion  during  the  period  which  intervened 
between  the  filingof  the  plat  of  definite  location  and  the  selection  by  the  company,  it 
was  not  during  that  period  (nor  was  it  prior  thereto  from  the  filing  of  the  map  of  gen- 
eral route)  open  to  homestead  settlement,  and  therefore  no  rights  thereto  adverse  to 
the  claim  of  the  company  were  acquired  by  Miller  by  his  alleged  settlement. 

I  remark  that  in  some  of  the  papers  submitted  the  order  of  November  17,  1880,  is 
dealt  with  as  if  it  originated  a  new  withdrawal,  and  the  question  is  much  discassed 
whether  it  was  competent  to  the  Land  Department  to  withdraw  from  pre-emptioQ  or 
homestead  settlement  lands  lying  within  the  indemnity  limits  of  the  grant,  after  those 
limits  had  become  established  by  the  filing  of  the  plat  of  definite  location  of  the  road. 

In  denial  of  the  authority  of  the  Department  to  withdraw  in  such  a  case,  it  is  urged 
that  the  provision  in  the  6th  section  of  the  act,  extending  the  pre-emption  and  home- 
stead laws  ^'to  all  other  lands  on  the  line  of  said  road,  when  surveyed,  excepting  the 
lands  hereby  granted  to  said  company,"  in  effect  prohibited  a  withdrawal  of  any  lands 
within  the  indemnity  limits. 
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Aasaming  that  its  terms  comprehend  all  lands  within  snoh  limits,  I  do  not  nnder- 
stand  the  provisions  referred  to  as  having  that  effect.  It  does  nothing  more  than 
declare  what  was  already  enacted  by  gener'il  laws.  By  these  laws  all  unappropri- 
ated pnblic  lands,  surveyed  or  unsurveyed,  were  thrown  open  to  pre-emption  and 
settlement,  and  all  such  lands,  when  surveyed,  were  thrown  open  to  homestead  set- 
tlement, before  the  passage  of  the  land-grant  act.  The  provision  of  the  latter  pro- 
duced no  modification  of  the  previous  law  as  regards  the  lands  mentioned,  nor  did  it 
place  any  restriction  upon  the  exercise  of  the  executive  power  of  withdrawal  thereto- 
fore existing. 

After  the  indemnity  limits  were  fixed  by  definite  location  of  the  road,  a  right  of 
selecting  "lieu  lands"  withia  such  limits,  under  the  direction  of  the  Secretary  of  the 
Interior,  accrued  to  the  company  under  the  3d  section  of  the  act ;  and  it  would  seem 
to  be  within  the  general  power  Just  meutioneil,  and  also  within  the  discretionary 
aathority  specially  conferreil  upon  the  Secretary  of  the  Interior  by  that  section,  to 
place  in  reservation  those  lauds  to  which  the  right  of  selection  is  limited,  fur  the 
purpose  of  adjusting  the  grant  and  effectuating  its  objects. 

This  view  assumes,  apparently,  that  the  lands  within  the  indemnity 
limits,  as  fixed  by  the  definite  location  of  the  road,  are  not  to  be  re- 
ganled  as  withdrawn  by  any  force  of  the  statute  itself  independently 
of  departmental  action,  and  also  that,  but  for  a  concurrent  departmental 
withdrawal  of  the  lands,  within  forty  miles  of  the  p:eneral  route,  lauds 
which  bv  force  of  the  statute  stood  withdrawn  as  l)eing:  within  the  pre- 
scribed distance  of  the  general  route,  would  not  after  the  definite  loca- 
tion of  the  road  remain  withdrawn,  unless  they  then  fall  within  the 
granted  limits.  It  other  words,  it  appears  to  proceed  upon  the  theory 
that,  upon  the  definite  location  of  the  line  of  the  road,  the  lands  granted 
immediately  vested  in  the  griintee  so  that  no  withdrawal  of  them  was 
longer  necessary;  and  that  the  preliminary  withdrawal  made  by  the 
statute  instantly  ceased  its  operation  upon  the  definite  location  of  the 
road,  so  that  the  grant  became  definite.  This  theory  of  the  statute  ap- 
pears to  me  to  be  correct.  It  corresponds  with  what  the  supreme  court 
said  of  it  as  already  quoted.  The  withdrawal  upou  the  line  of  general 
route  enacted  in  the  sixth  section  must  have  some  period  of  termina- 
tion, and  it  plainly  was  designed  by  Congress  that  it  should  be  oper- 
ative only  to  secure  the  lauds  granted,  and  proceeds  upon  the  supposi- 
tion that  the  general  route  would  probably  be  in  the  end  finally  accepted, 
substantially,  as  the  definite  location.  The  declaration  of  the  sixth 
section  is  not  that  all  the  lands  in  odd-numbered  sections  within  forty 
miles  of  the  entire  line  of  the  general  route  shall  be  withdrawn  ;  but  the 
declaration  is  that  *'  the  odd  sections  of  land  hereby  granted  shall  not  be 
liable  to  sale,"  etc.  Thus,  the  meaning  of  the  act  appears  to  be  that  the 
provisional  line  of  general  route  should,  in  the  first  place,  be  taken  as 
the  line  upon  which  the  grant  was  made,  and,  during  the  pi^riod  while 
no  other  line  was  fixed  than  such  line  of  general  route,  the  lauds  in  the 
odd  numbered  sections  within  forty  miles  should  be  taken  as  the  granted 
lands,  and,  therefore,  they  are  declared  by  the  statute  to  be  the  "hereby 
granted''  lands;  but,  when  this  line  should  come  upon  maturer  con- 
sideration to  be  "definitely  fixed"  the  grant  should  shift  accordingly 
and  the  lands  ''hereby  granted"  would  then  be  such  as  sho  ild  be  found 
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within  the  odd-numbered  sections  of  forty  miles  on  either  side.  Thus, 
no  withdrawal,  by  force  of  the  act,  could  continue  after  definite  location, 
since  no  withdrawal,  properly  speaking,  was  otherwise  made  than  as 
the  lands  upon  either  side  of  the  general  route  were,  provisionally,  as- 
sumed to  be  the  granted  lands.  It  would  seem,  therefore,  necessarily 
to  follow  that  the  assumption  of  the  Attorney-General's  opinion  in  re- 
spect to  the  proper  interpretation  of  the  act  in  this  particular,  is  beyond 
criticism.  It  follows  from  this,  as  he  assumes,  that  unless  there  were  a 
departmental  withdrawal  of  lands  within  the  indemnity  limits,  they 
remain  open  to  settlement,  not  being  withdrawn  by  the  act. 

The  consequence  which  Ije  derives  fails,  as  a  matter  of  course,  if  the 
departmental  withdrawal  were  invalid  and  ineffectual  for  the  reasons 
which  I  have  previously  discussed. 

But  I  find  it  difficult  to  accept  his  conclusion,  even  if  it  be  assumed 
that  the  withdrawal  upon  the  line  of  general  route  of  1872,  must  be  re- 
garded as  within  the  authority  of  the  granting  act,  and  that  the  change 
of  the  line  of  general  route  from  the  one  established  in  1870,  to  that  of 
1872,  must  be  regarded  as  legally  fixed  and  that  the  act  became  applica- 
ble thereto  so  as  to  cause  a  withdrawal  to  follow  acconlingly.  I  am  un- 
willing to  accept  the  conclusion  that  there  was  any  force  whatever,  in- 
dependently of  the  statute,  in  the  order  of  the  Acting  Commissioner  of 
the  30th  of  March,  1872;  or  that,  properly  construed,  it  was  designed 
to  mean  any  more  than  a  direction  to  the  local  officers  to  comply  with 
the  granting  act.  I  have  drawn  particular  attention  to  the  lang^uage 
of  the  act  to  show  that  it  did  not,  in  terms,  withdraw  the  lands  from 
sale  or  location  but  it  declared  the  lands  "hereby  granted"  not  to  be 
liable  to  sale.  Proceeding  upon  the  assumption  that  the  grjint  wa,s  de- 
fined by  the  line  of  general  route,  the  lands  were  not  salable  because 
they  had  been,  after  that  line  was  fixed,  conditionally  granted,  and  be- 
cause that  line  of  general  route  was  to  be  taken  provisionally  as  being 
the  same  as  that  authorized  to  be  definitel}^  located  under  section  three 
of  the  act.  The  term  "withdraw",  therefore,  is  not  accurate,  and  is 
misleading  because  it  is  otherwise  emploj'ed  in  the  usage  of  the  Land 
Office,  and  then  means  to  withhold  from  sale  lands  of  the  United  States 
which  would  otherwise  remain  salable.  And  it  is  for  this  reason,  I  sup- 
pose, that  the  supreme  court  used  the  language  already  referred  to  in 
which  this  letter  of  the  Acting  Commissioner  is  denominated  a  **  Jiotifi- 
catiou"  and  it  is  said  that  it  did  not  add  to  the  force  of  the  act  itself. 

In  my  opinion,  and  it  is  with  great  deference  that  I  present  it,  the 
granting  act  not  only  did  not  authorize  a  withdrawal  of  lands  in  the  in- 
demnity limits,  but  forbade  it.  The  difference  between  lands  in  the 
granted  limits,  and  lands  in  indemnity  linjits,  and  between  the  time  and 
manner  in  which  the  title  of  the  United  States  changes  to  and  vests  in 
the  grantee,  accordingly  as  lands  are  within  one  or  the  other  of  these 
limits,  has  been  clearly  defined  by  the  supreme  court  and  it  is  sufficient 
to  state  the  well  settled  rules  upon  this  subject. 
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As  to  tbe  lands  in  the  primary,  or  granted,  limits : 

The  title  to  the  altenaate  sections  to  be  taken  within  the  limit,  when  all  the  odd 
flections  are  granted,  becomes  fixed,  ascertained  and  perfected  in  each  case  by  this 
location  of  the  line  of  road,  and  in  case  of  each  road,  the  title  relates  back  to  the  act 
of  Congress.  (St.  Panl  R.  R.  v.  Winona  R.  R.,  11*2,  U.  S..726 ;  Mo.,  Kans.  &  Tex.  R. 
R.  Co.  V.  Kans.  Pac.  R.  R.  Co.,  97  U.  S.,  491,  501 ;  Van  Wyck  v.  Knevals,  106  U.  S., 
360;  Cedar  Rapids  Co.  tJ.  Herring,  110  U.  S.,  27;  Grinnell  r.  R.  R.  Co.,  103  U.  S.,  739.) 

As  to  indemnity  limits: 

The  time  when  the  right  to  lands  becomes  vested,  which  are  to  be  selected  within 
given  limits  nnder  these  land  grants,  whether  the  selection  is  in  lieu  of  lands  deficient 
within  the  primary  limits  of  the  grant,  or  of  lands  which  for  other  reasons  are  to  be 
selected  within  certain  secondary  limits,  is  different  in  regard  to  those  that  are  ascer- 
tained within  the  primary  limits  by  the  location  of  the  line  of  tbe  road.  In  Ryan  v. 
Railroad  Co.,  99  U.  S.,  ^2,  this  court  speaking  of  a  contest  for  lands  of  this  class, 
said  :  '*  It  was  within  the  secondary  or  indemnity  territory  where  that  deficiency 
was  to  be  supplied.  The  railroad  company  had  not  and  could  not  have  any  claim  to 
it  until  specially  selected,  as  it  was  for  that  purpose ; ''  and  the  reason  given  for  this 
is  that  "  when  the  road  was  located  and  maps  were  made  the  right  of  the  company 
to  the  odd  sections  first  named  became  fixed  and  absolute.  With  respect  to  the  lieu 
lands,  as  they  are  called,  the  right  was  only  a  float,  and  attached  to  no  specified 
tracts  until  the  selection  was  actually  made  in  the  manner  prescribed.^' 

The  same  idea  is  8uggeste<l,  though  not  positively  affirmed,  in  the  case  of  Grinnell 
r.  Railroad  Co.,  103  U.  S.,  739. 

In  the  case  of  the  Cedar  Rapids  Railroad  Co.  r.  Herring,  110  U.  S.,  27,  this  prin- 
ciple became  the  foundation,  after  much  consideration,  of  the  judgment  of  the  court 
rendered  at  the  last  term.  And  the  same  principle  is  announced  at  this  term  in  the 
case  of  the  Kansas  Pacific  Railroad  Co.  r.  Atchison,  Topeka  &  Santa  F4  Co.,  ante^  414. 

The  reason  of  this  is  that,  as  no  vested  right  can  attach  to  the  lands  in  place — the 
odd-numbered  sections  within  six  miles  of  each  side  of  the  road — until  these  sections 
are  ascertained  and  identified  by  a  legal  location  of  the  line  of  the  road,  so  in  regard 
to  the  lands  to  be  selected  within  a  still  larger  limit,  their  identification  cannot  be 
known  until  the  selection  is  made.  It  may  be  a  long  time  after  the  line  of  the  road 
is  located  before  it  is  ascertained  how  many  sections,  or  parts  of  sections,  within  the 
primary  limits  have  been  lost  by  sale  or  pre-emption.  It  may  be  still  longer  bt-fore 
a  selection  is  made  to  supply  this  loss. 

The  consequence  of  this  difference  is,  that  until  a  valid  selection  by 
tbe  grantee  iamade  from  the  lands  within  the  indemnity  limits,  tbey 
are  entirely  open  to  disposition  by  the  United  States  or  to  appropria- 
tion under  the  laws  of  the  United  States  for  the  disposition  of  the  pub- 
lic lands.  There  is  nothing  to  the  line  bounding  the  indemnity  limits 
to  distinguish  lands  within  it  from  any  other  public  lands ;  the  only 
purpose  of  that  being  to  place  a  boundary  upon  the  right  of  si-lection 
in  tbe  grantee  to  make  good  losses  sustained  within  grantCvl  limits. 
This  effect  has  been  most  explicitly  declared  by  the  supreme  court  in 
^be  case  of  the  Kansas  Pacific  Railroad  Company  r.  The  Atchison,  To- 
peka, and  Santa  F6  Railroad  Company  (112,  U.  S.,  414)  and  in  other 
cases.    In  that  case,  the  court  said  of  an  order  of  the  Commissioner  ot 

tbe  General  Land  Office  similar  to  this,  so  far  as  applicable  to  indem- 
nity limits: 

The  order  of  withdrawal  of  lands  along  the  probable  lines  of  the  defendant's  road 
made  on  the  19th  of  March,  1863,  by  the  Comniisjiioner  of  the  General  Laud  Office, 
affected  no  rights  which  without  It  would  have  been  acquired  to  the  land  nor  in  any 
respect  courrolled  the  subsequent  grant. 
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It  also  said  of  the  indemnity  limits  under  discussion  there : 

For  what  was  tbas  excepted  from  the  granted  limits  other  lands  were  to  be  se* 
lectedfrom  adjacent  lauds,  if  any  then  remained^  to  ichich  no  other  valid  claims  had  orig- 
inated. Bat  what  unappropriated  lands  would  thus  be  found  and  selected  could  not 
be  known  before  actual  selection.  A  right  to  select  them  within  certain  limits,  in 
case  of  deficiency  within  the  ten-mile  limit,  was  alone  conferred,  not  a  right  to  any 
specific  land  or  lands  capable  of  identification  by  any  principles  of  law  or  rules  of 
measurement.  Neither  locality  nor  quantity  is  given  from  which  such  lauds  could 
be  ascertained.  If,  therefore,  when  such  selection  was  to  be  made,  the  lands  from 
which  the  deficiency  was  to  be  supplied,  had  beeu  appropriated  by  Congress  to  other 
purposes,  the  right  of  selection  became  a  barren  right,  for  until  selection  was  made 
the  title  remained  in  the  government,  subject  to  its  disposal  at  its  pleasure. 

It  was  in  view  of  this  diflPerence  and  its  consequences  that  the  lan- 
guage of  the  granting  act  was  employed  by  Congress,  by  which  it  was 
explicitly  provided  that  the  provisions  of  the  pre-emption  and  home- 
stead laws  ''  shall  be,  and  the  same  are  hereby  extended  to  all  other 
lands  on  the  line  of  said  road,  when  surveyed,  excepting  those  hereby 
granted  to  said  company."  If  lands  within  the  indemnity  limits  are 
to  be  regarded  as  ^^  on  the  line  of  said  road,"  this  declaration  appears 
to  me  prohibitory  of  any  withdrawal,  for  the  benefit  of  this  road.  It 
might  be  that  such  lands  could  be  withdrawn  for  some  other  public 
purpose,  within  executive  authority  to  provide  for,  such,  for  example, 
as  to  constitute  a  reservation  for  Indians.  But  this  language  was  in- 
troduced into  the  same  section  which  declared  the  granted  lands  not  to 
be  liable  to  sale,  etc.,  and,  immediately  following  that  declaration,  and 
in  the  same  sentence,  so  as  obviously  to  mark  the  legislative  intent  to 
make  clearly  distinguishable  the  lands  beyond  the  granted  limits  as 
being  liable  to  disposition  under  those  laws.  Having  so  explicitly  de- 
clared, it  was  not  necessary  to  add  a  prohibition  upon  executive  officers 
against  withdrawal  for  the  benefit  of  the  road.  It  gave  to  any  person 
entitled  under  the  pre-emption  or  homestead  laws  to  take  any  such 
lands,  the  absolute  right  to  acquire  any  proper  quantity  thereof,  ia 
accordance  therewith  ;  and  this  right  an  executive  ofiicer  could  not  de- 
prive the  settler  of.  The  act  as  much  makes  that  his  right,  as  it  makes 
it  the  right  of  the  company  to  take  the  others. 

I  cannot  be  satisfied  .with  the  idea  that  this  language  was  so  intro- 
duced in  immediate  qualification  of  and  distinction  upon  the  words  ren- 
dering lands  in  the  granted  limits  ''  not  liable  to  sale  or  entry,"  for  the 
mere  purpose  of  declaring  '^  what  was  already  enacted  by  general  laws." 
The  general  laws  applied  without  this  declaration,  and  they  applied 
more  extensively  than  this  would  apply  them,  since  by  the  general  laws 
entries  of  other  kinds  might,  if  conditions  concurred,  be  also  made. 
The  aim  of  this  language  was,  as  I  am  forced  to  read  it,  towards  the 
availability  to  settlement  of  all  lands  not  granted.  It  was  a  vast  grant, 
and  even  as  so  limited,  a  threatening  shadow  to  fall  on  the  settlement 
of  the  Northwest.  Well  might  Congress  say,  '<  the  lands  granted  you 
shall  have,  but  you  shall  tie  up  no  more  from  the  actual  settler  to  the 
prevention  of  development." 
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It  may  be  claimed  that  the  words,  ^^  all  other  lands  on  the  line  of  said 
road,"  do  not  embrace  lands  within  the  indemnity  limits.  That  con- 
struction would  seem  still  more  to  deny  the  Commissioner's  power  to 
withdraw  them;  since  it  cannot  be  supposed  Congress  intended  him  to 
withdraw  lands  not  on  the  line  of  the  road.  But  the  phrase  immediately 
after  employed  in  the  section — "  the  reserved  alternate  sections '' — when 
speaking  of  the  lands  to  which  the  double  minimum  price  must  be  at- 
tached, seems  to  indioate  clearly  that  Congress  had,  in  the  use  of  the 
former,  a  more  comprehensive  meaning  than  simply  to  include  by  it  the 
lands  of  the  even  numbered  sections  within  the  granted  limits. 

The  supreme  court  appears  to  have  fairly  set  this  question  at  rest  in 
the  case  of  The  United  States  v.  Burlington,  etc.,  E.  K.  Co.,  98  TJ.  S.,  339, 
where  it  is  said  of  the  similar  point  raised  in  respect  to  the  line  then 
under  consideration : 

And  the  land  was  taken  aloDg  such  line  in  the  sense  of  the  statute,  when  taken 
along  the  general  direction  or  conrse  of  the  road  Avithin  lines  perpendicnbir  to  it  at 
each  end.  The  same  terms  are  used  in  the  grant  to  the  Union  Pacific  Company,  in 
which  the  lateral  limit  is  twenty  miles  ;  and  if  a  section  at  that  distance  from  the  road 
can  be  said  to  be  along  its  line,  it  is  difficult  to  give  any  other  meaning  than  this  to 
the  language.  They  certainly  do  not  recxnire  the  land  to  be  contiguous  to  the  road  ; 
and  if  not  contiguous,  it  is  not  easy  to  say  at  what  distance  the  land  to  be  selected 
wonld  cease  to  be  along  its  line. 

The  general  rule  alluded  to  in  the  opinion  that  lands  once  properly 
withdrawn  by  executive  order  remain  so  until  restored  to  market  by 
like  order  or  by  statute  is  not  questioned.  But  every  such  general 
rale  yields  to  the  will  of  the  legislature  in  a  particular  case  ;  and  the 
considerations  presented  are  designed  to  show  the  grounds  of  my  opin- 
ion that  the  legislation  is  in  this  case  particular  and  exhaustive. 

Inasmuch,  however,  as  I  cannot  regard  the  original  order  of  with- 
drawal in  1872  as  obligatory  to  deny  Miller's  rights  for  the  other  rea- 
sons given,  it  is  unnecessary  further  to  press  the  argument  that  when 
his  land  fell  within  the  indemnity  limits  of  the  road  it  was  open  to  his 
appropriation  under  the  homestead  law,  until  selected  by  the  company. 

V.  In  the  view  I  have  taken,  it  may  not  be  necessary  now  to  dispose 
of  the  claim  of  the  company  to  select  this  land,  other  than  to  say  it  has 
been  validly  entered  under  the  homestead  law  by  Miller,  and  any  right 
it  may  have  must  be  subject  to  his  right  to  make  final  proof. 
.  Yet  I  think  it  proper  to  draw  your  attention  to  the  manner  in  which 
this  claim  of  selection  has  been  made.  And,  first,  1  think  it  should  be 
observed  that  a  mere  claim  of  selection,  not  based  upon  such  founda- 
tion as  the  law  and  the  regulations  of  the  Department  require,  cannot 
give  a  right;  the  selection  must  be  one  which  is  both  well-founded  in 
the  necessity  for  it  and  the  manner  of  making  it,  and,  therefore,  one 
within  the  direction  and  approval  of  the  Secretary  of  the  Interior.  In 
this  case,  the  original  selection  list  gave  no  indication  of  the  basis  upon 
which  a  right  of  selection  of  this  tract  could  be  claimed.  It  proceeded 
upon  the  assumption  that  the  company  might  "  select "  as  many  lands 
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as  it  saw  fit,  and  make  proof  of  its  losses  afterwards.  This  practioe 
was,  indeed,  permitted  for  some  time  iQ  the  General  Land  Office,  and 
thus  it  has  happened  that  some  railroad  companies  have  selected,  in 
lien  of  lost  lands,  and  procured  certification  of,  lands  much  in  excels  in 
acreage  of  their  losses  for  which  the  selections  were  admissible.  It  was 
also  specially  allowed  in  the  case  of  this  company.  But  it  was  so  al- 
lowed only  upon  condition  that  the  basis  was  subsequently  to  be  sup- 
plied, and  no  selection  was  valid  until  approved  after  such  basis  should 
be  determined.  It  was  thus  only  a  question  of  the  order  of  procedure. 
This  practice  was  of  doubtful  validity,  at  least  to  give  a  right  from 
date  of  first  selection,  and  was  changed  some  time  since,  by  depart- 
mental regulation.  The  act  is  explicit  that,  whenever,  prior  to  the  defi- 
nite location  of  the  line. 

Any  of  said  sections  or  parts  of  sections  shall  have  been  granted,  sold,  reserved, 
oocnpied  by  homestead  settlers,  or  pre-empted,  or  otherwise  disposed  of,  other  lands 
shall  be  sf^lected  by  said  Company  f»i  lieu  thereof,  under  the  direction  of  the  Secretary 
of  Interior,  etc.,  etc. 

Manifestly  it  was  necessary  to  point  out  the  section,  or  the  part  of  a 
section,  which  had  thus  been  lost  to  the  grant,  and  the  manner  of  its 
loss,  in  order  to  authorize  the  taking  of  another  tract  of  land  in  place 
of  it.  The  Department  ought,  before  approval  of  a  selection,  first  to 
determine  whether  the  land  lost  to  the  grant  was  so  previously  appro- 
priated as  to  furnish  the  basis  of  a  selection,  and  it  ought  to  be  partic- 
ularly shown  for  what  specific  lands  lost,  specific  selections  were  made. 
Until  these  facts  ai>pear,  the  company  has  not  established  the  right  to 
appropriate  from  the  body  of  lands  open  to  its  choice,  but  is  confined 
to  those  specifically  granted. 

In  accordance  with  this  rule,  my  predecessor  (Mr.  Lamar)  on  the  4th 
of  August,  1885,  approved  a  circular  from  your  office  to  the  local  officers, 
in  which  they  were  directed  as  follows  : 

Before  admitting  railroad  indemnity  selections  in  any  case,  yon  will  reqnire  pre- 
liminary lints  to  be  filed  specifying  the  particular  deficiencies  for  which  indemnity  is 
claimed.  *  *  *  Where  indemnity  selections  have  heretofore  been  made  without 
specification  of  losses,  yon  will  require  the  companies  to  designate  the  deficiencies 
^or  which  such  indeuuiitj-  is  to  be  applied  before  furtlier  selections  are  allowed. 

It  was  in  obedience  to  the  last  clause  that  this  company  filed  on  the 
25th  of  October,  1887,  tiie  list  of  particular  deficiencies  upon  which  the 
claim  of  selections  in  list  number  two  before  mentioned,  was  based. 
That  list  excellently  illustrates  the  necessity  for  the  rule  mentioned- 
Since  1883,  the  claim  of  this  company  to  take  the  58,000  acres  in  list 
number  two  has  remained  a  cloud  upon  all  the  lands  embraced  within 
it.  Yet  when  called  upon  to  specify  particular  lands  lost  from  the 
granted  limits,  for  which  such  a  right  of  selection  can  exist,  only  4,011 
acres  are  shown,  except  by  claiming  indemnity  for  about  55,000  acres 
of  lands,  tor  the  most  part  not  particularly  defined,  lying  wiihin  the 
Yakima  Indian  Ileserv^ation.  But  that  Indian  reservation  lies  about 
two  hundred  miles  south-westerly  from  the  land  of  Miller;  north  of,  and 
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opposite  to,  that  portion  of  the  maia  line  along  the  Columbia  river, 
embraced  in  the  map  of  general  ronte  of  1870.  Those  lands  stand 
yet  only  as  provisionally  granted,  the  line  of  road  has  not  j'et  been  defi. 
uitely  located,  and  no  construction,  whatever,  has  been  begun  upon  it» 
The  company  ma3',  perhaps,  in  the  exercise  of  the  right  of  definite  lo- 
cation, so  change  the  main  line  of  its  road  that  the  Yakima  Indian  res- 
ervation shall  not  be  within  the  granted  limits  of  the  main  line.  In 
order  to  do  this,  it  would  not  be  necessary  to  make  so  radical  a  depart- 
ure as  was  made  from  that  line  by  the  definite  location  east  of  the  Co- 
lumbia river.  But,  discarding  that  supposition,  no  absolute  right  to 
granted  lauds  exists,  and  no  right  of  selection  for  lands  lost  from  the 
granted  lands  can  possibly  arise,  until  the  line  of  definite  location  is 
made.    It  is  unnecessary  to  elaborate  so  clear  a  proposition. 

The  larger  part  of  the  lands  of  the  Yakima  reservation  are  within 
the  forty  mile  limits  of  the  main  line  general  route,  and  so  far  the  fore- 
going observations  are  sufiicient  to  exclude  them  as  a  basis  of  selection. 
They  are  also,  it  is  true,  within  forty  miles  of  the  amended  branch  line 
of  1879.  It  may,  perhaps,  be  sometime  claimed  that  selections  can  be 
made  from  the  indemnity  limits  of  the  main  line  for  deficiencies  in  the 
granted  limits  of  the  branch  line.  This  claim  does  not  now  appear  to 
be  necessaril}'  involved,  as  these  lists  are  made,  and  will  not,  therefore, 
be  discussed,  it  being  sutficient  now  to  say  that,  at  least,  it  appears  to 
me  sound  discretion  would  deny  approval  of  such  selections,  if  the  right 
exist  at  all,  until  the  indemnity  limits  of  the  branch  line  are  shown  to 
be  exhausted. 

But  the  final  and  governing  answer  to  this  claim  of  a  basis  for  selec- 
tion for  lands  embraced  within  the  Indian  Reservation  has  been  fur- 
nished by  the  supreme  court  in  the  case  of  Buttz  against  this  company^ 
sujpra-y  in  which  it  has  been  explicitly  adjudged  that  such  lands  passed 
by  the  grant  to  the  company,  in  fee,  subject  to  the  Indian  right  of  occu- 
pancy which  the  government  will  at  its  pleasure  extinguish.  The 
tracts  listed  in  October,  1887,  as  lost  to  the  grant  because  lying  within 
the  Yakima  Keservation,  in  fact  passed  to  the  company  by  the  grant, 
and  afibrd  no  basis  of  claim  to  select  others  in  lieu  thereof. 

The  entire  extent,  then,  to  which  a  right  of  selection  can  now  be  ac- 
corded to  this  company,  upon  the  basis  upon  which  they  have  claimed 
it  in  this  list,  is  to  indemnify  the  loss  of  about  4,011  acres.  If  the  lands 
which  they  have  chosen  to  select  in  this  list  number  two,  be  applied  in 
the  order  in  which  they  have  named  them  for  selection,  to  this  deficiency, 
the  entire  right  is  satisfied  by  the  lauds  in  the  first  fifty  or  sixty  tracts 
designated ;  while  the  land  of  Guilford  Miller  is,  as  has  been  stated, 
the  one  hundred  and  forty-ninth  tract  claimed.  There  does  not  appear, 
therefore,  from  any  showing  yet  made  by  the  company,  that  it  has  any 
right,  whatever,  to  claim  this  land  because  of  anything  lost  from  the 
granted  limits ;  nor  has  it,  to  this  time,  made  any  such  claim,  other  than 
in  this  list  number  two. 
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Meantime,  whatever  may  have  been  the  validity  of  the  order  of  with- 
drawal, it  was  revoked  on  the  I5th  of  August  last.  If  I  were  bound  to 
regard  Miller's  homestead  entry  as  irregular,  because  in  conflict  with 
the  subsisting  withdrawal  at  the  time  it  was  made,  yet,  inasmuch  as 
that  withdrawal  has  entirely  ceased,  and  no  objection  remains  in  any 
right  of  the  company,  or  otherwise,  so  far  as  known  to  the  Department, 
to  his  taking  this  land,  and,  inasmuch  as  his  settlement  and  long  resi- 
dence (assuming  his  claims  in  respect  thereto  will  be  established  by 
final  proofs)  entitle  him  to  equitable  consideration,  it  would  appear  to 
be  not  an  improper  exercise  of  discretion  to  now  direct  the  allowance  of 
his  application  for  a  homestead  entry. 

I  do  not,  however,  for  the  reasons  already  so  elaborately  given,  find 
myself  under  any  necessity  to  sustain  his  claim  upon  any  tender  prin- 
ciples of  merely  equitable  nature.  lie  stands,  in  my  judgment,  upon  a 
solid  legal  foundation  in  his  claim  upon  the  government  to  the  recogni- 
tion of  his  rights  as  a  homesteader,  and  his  entry  should  remain  intact. 

Your  decision  to  this  effect  is  affirmed. 


PRACTICE— PRE-EMPTIOX  COXTEST. 

Bboweb  V.  Speague. 

Only  in  exceptional  cjises  should  contests  be  allow^ed  against  pre-emption  claims  be- 
fore offer  to  make  final  proof. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stookslager^  August 

2,  1888. 

This  is  an  appeal  from  your  office  decision  of  February  8, 1877,  affirm- 
ing the  refusal  of  the  local  officers  to  allow  the  contest  of  said  Brower 
against  the  pre-emption  declaratory  statement  of  Emma  Sprague  for 
8W.  i,  Sec.  24,  T.  1  N.,  R.  44  W.,  Denver  laud  district,  Colorado. 

Brower  first  presented  his  affidavit  for  cont  est  June  29, 1886,  but  for 
irregularity  of  affidavit  the  local  officers  rejec  ted  the  said  application. 
On  August  30,  18S6,  the  same  was  amended  and  refiled  and  again  re- 
jected. 

On  October  5, 1886,  Sprague  presented  final  proof  which  was  rejected 
by  the  local  officers,  and  from  which  Sprague  appealed,  and  on  January 
5,  1887,  she  formally  withdrew  her  appeal  and  signified  her  desire  to 
abide  by  the  decision  of  the  local  officers. 

In  view  of  this  action  of  Sprague  your  office  by  said  letter  of  Febru- 
ary 8,  1887,  dismissed  her  application  to  enter  and  also  Brewer's  appli- 
cation to  contest  Sprague's  right  to  pre-empt.  You  did  not,  however, 
pass  upon  the  issues  presented  by  Brower's  appeal,  viz:  was  the  refusal 
to  allow  Brower  to  contest,  solely  upDu  the  ground  that  his  affidavit 
was  sworn  to  before  the  register  of  the  laud  office  at  McOook,  Nebraska, 
in  accordance  with  law. 
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la  view  of  the  coDclasion  I  bave  reached  in  this  case  upon  another 
ground,  it  is  not  necessary  to  decide  whether  or  not  a  register  of  a  local 
land  office  has  authority  to  administer  oaths  in  connection  with  the 
entry  or  purchase  of  any  tract  of  public  lands  even  though  said  lands 
are  outside  of  his  local  district. 

The  local  office  properly  refused  to  entertain  bis  affidavit  of  contest, 
as  said  Brower  was  undertaking  to  contest  a  mere  declaratory  state- 
ment. 

Contests  against  pre-emption  claims  unless  in  exceptional  cases  should 
not  be  permitted  before  offer  to  make  final  proof.  Bailey  v.  Townseud 
<5  L.  D.,  176);  Percival  v.  Doheney  (4  L.  D.,  134). 

Therefore  as  Sprague  has  withdrawn  her  appeal  from  your  said  de- 
cision and  no  right  claimed  by  her  is  to  be  decided  in  this  action  and  as 
the  attempt  of  Brower  to  inaugurate  a  contest  was  prematurely  brought, 
your  said  office  decision  is  affirmed. 


PRE-EMPTION  nXAL  PROOF— RESIDEXC'E. 

Lizzie  B.  Larkin. 

Evidence  Bbowing  a  snfficieut  period  of  residence  warrants  the  conclusion  that  the 
land  was  taken  for  a  permanent  home,  where  it  does  not  appear  that  the  settlor 
had  any  other  home,  and  nothing  in  the  character  of  the  improvements  on  the 
land  is  inconsistent  with  the  claim  of  an  actual  home  thereon. 

First  Asshiant  Secretary  Muldroio  to  Commissioner  Stockslager^  August 

2.  188S. 

This  is  an  appeal  from  your  office  decision  of  February  11, 1887,  hold- 
ing for  cancellation  claimant's  pre-emption  cash  entry  for  the  SW,  J 
NW.  i,  W.  J  SW.  J,  and  SE.  J  S W.  \,  Sec.  22,  T.  152,  N.,  K  G2  W., 
Grand  Forks  district  Dakota,  for  the  reason  that  the  improvements 
made  are  insufficient  to  establish  the  fact  that  the  land  was  taken  for  a 
home. 

The  evidence  shows  that  the  improvements  consisted  of  a  house  six 
by  eight  feet,  well  and  twelve  acres  of  breaking,  valued  at  $125. 

The  claimant  filed  declaratory  statement  March  18,  1884,  and  alleged 
settlement  July  1,  1882.    The  township  plat  was  filed  March  17,  1884. 

The  proof  shows  she  was  a  single  woman  and  that  she  did  not  become 
twenty-one  years  of  age  until  May  10,  1884,  but  that  when  she  made 
said  filing  she  was  not  aware  that  it  was  necessary  for  her  to  be  twenty- 
one  years  of  age  in  order  to  make  filing  on  public  lands  :  She  further 
swears  that  she  made  said  filing  in  good  faith  and  without  intention  to 
prevent  other  qualified  settlers  from  settling  thereon.  On  October  14, 
18S6,  her  final  proof  was  rejected  by  the  local  officers  for  the  reason  "  that 
^t  the  time  of  filing  she  was  not  twenty-one,"  which  decision  was  re- 
versed by  your  office,  on  her  appeal,  on  the  ground  that,  "under  the 
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preseut  practice  of  this  office,  a  flliug  nuade  by  a  part}^  before  attainiD^ 
bis  majority,  may  stand  in  satisfaction  of  his  pre-emption  rights,  pro- 
vided no  valid  claim  intervenes  prior  to  the  date  of  the  removal  of  his 
disqualification,"  and  the  proof  was  returned  for  the  further  consider- 
ation of  the  local  officers,  with  the  suggestion  that,  ^^  It  may  be  remarked 
that  the  improvements  are  not,  it  would  seem,  of  a  sufficiently  substan- 
tial character  to  lead  to  the  conclusion  that  the  land  is  taken  for  a  per- 
manent home." 

Upon  this  suggestion  and  without  further  proof  the  local  officers  re- 
jected claimant's  proof  for  the  reason  above  given  and  by  your  said 
office  letter  of  February  11,  1887,  you  affirmed  their  decision. 

The  witness  Avery,  whose  affidavit  was  filed  in  the  final  proof,  tes- 
tified on  cross-examination ;  that  he  had  lived  near  the  said  land  from 
May  1884,  that  claimant  had  resided  thereon  most  of  the  time  from  that 
date  until  April  1, 1886,  after  which  date  she  had  lived  there  all  the 
time  without  interruption.  <^  I  have  been  on  her  claim  and  at  her  hoase 
many  times*  Her  house  is  in  plain  view  from  mine,  I  know  positively 
that  she  has  resided  there  as  1  have  stated  and  has  improved  and  cal* 
tivated  the  land  as  stated.  Claimant  is  obliged  to  support  herself  by 
her  labor." 

The  other  witness,  George  Hippie,  on  cross-examination  corroborated 
this  in  every  particular. 

The  improvements  mentioned  in  final  proof  affidavits  are  frame  hoase 
six  by  eight  feet,  and  twelve  acres  broken. 

The  question  of  the  age  of  claimant  at  date  of  filing  being  decided 
by  your  said  office  letter  of  December  30, 1886,  it  only  remains  to  re- 
view the  latter  decisiou,  viz :  ^'  that  the  improvements  made  are  insaffi- 
cient  to  establish  the  fact  that  the  land  was  taken  for  a  home." 

In  West  V.  Owen,  (4  L.  D.,  412,)  it  is  held  that 

In  order  for  an  individual  to  establish  residence  on  atract  of  pablic  laud  as  re- 
quired under  the  homestead  law,  it  is  necessary  that  there  be  a  combination  of  act 
and  intent  upon  his  part,  th^  act  of  occupying  and  living  upon  said  tract  and  the 
intention  of  making  the  same  his  home  to  the  exclusion  of  a  home  elsewhere. 

Upon  reading  the  case  it  will  be  observed  that  the  en  try  man  had 
never  established  his  home  upon  said  land  at  all,  but  that  he  lived 
most  of  the  time  with  his  family  in  Marion,  Iowa,  and  only  made  ocoa- 
sional  visits  to  the  land  which  was  occupied  by  his  tenant. 

in  Elliott  V,  Lee  (4  L.  D.,  301),  the  eutryman  had  never  established 
a  residence,  but  had  merely  stayed  all  night  once  in  a  shanty  erected  on 
the  land  by  some  prior  settler,  and  that  six  .months  from  the  date  of 
his  homestead  entry,  and  hired  ten  acres  of  breaking  done.  In  this  case 
it  was  held  that  the  evidence  did  not  show  that  the  entrymau  had 
established  a  residence  on  the  land. 

In  the  Van  Ostrum  case  (6  L.  D.,  25),  the  entryman's  family  oocopied 
another  home  between  one-fourth  and  half  a  mile  from  the  land  claimed 
and  never  removed  to  the  alleged  homestead  at  all. 
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111  case  of  Lulu  Marshall  (6  L.  D.,  2«78),  it  was  held  that  a  continuous 
presence  of  two  mouths  only,  with  erection  of  a  house  and  six  acres  of 
breaking  not  cultivated  to  crops  was  sufficient,  it  being  shown  that  sub- 
sequent absence  was  on  account  of  illness. 

In  Van  Gordon  v.  Ems,  (6  L.  D.,  422)  it  was  held  a  claim  of  residence 
was  not  consistent  with  the  substantial  maintenance  of  a  home  else- 
where, the  evidence  showing  that  the  pre-eraptor  had  another  home  in 
the  immediate  neighborhood  in  which  he  resided  with  his  family  most 
of  the  time. 

In  case  of  F.  H.  Sellmeyer  (0  L.  D.,  792),  this  office  said,  '*A  person 
can  not  have  the  bona  fide  intent  to  make  a  home  on  two  different 
tracts  at  the  same  time." 

In  each  of  these  cases  the  decision  of  this  Department  was  based 
upon  the  fact  that  the  evidence  in  the  case  showed  a  real  home  at  some 
other  place  or  other  facts  incompatible  with  the  conclusion  that  claim- 
ant bad  established  an  actual  home  upon  the  laud  claimed. 

Under  the  evidence  in  this  easel  cannot  concur  in  your  decision, 
there  being  no  showing  or  indication  that  claimant  had  any  other  home, 
or  that  anything  in  the  character  of  her  improvements  was  inconsistent 
with  its  being  her  actual  home,  more  especially  as  the  evidence  shows 
her  continual  personal  presence  for  more  than  six  months,  and  most  of 
the  time  for  more  than  four  years,  which  is  of  itself  evidence  of  per- 
manency at  least  during  that  length  of  time. 

Your  decision  is,  therefore,  reversed. 


PRACTICE— DISMISSAL— INTERVENING  CONTEST. 

KOUSOH  ET  AL.  V.  FORSYTH. 

The  wrongful  dismissal  of  a  pending  contest  in  the  local  office,  and  the  intervention 
of  a  second  contest,  wiH  not  defeat  rights  asserted  under  the  lirst,  when  said  dis- 
missal was  not  hrought  about  through  any  fault  of  the  first  contestant. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stoclcslager,  Atigust 

2,  1888. 

This  case  comes  before  me  on  appeal  by  contestant  Henry  Davies 
from  your  office  decision  of  August  31, 1886,  and  from  your  office  letter 
of  November  12,  1886,  refusing  a  reconsideration  of  your  said  decision. 

It  appears  from  the  record  that  on  December  11,  1885,  Peter  J. 
Kousch  filed  his  contest  affidavit  against  the  homestead  entry  of  Ed- 
ward Forsyth,  involving  NW.  J,  Sec.  33,  T.  118  K,  R.  72  W.,  made 
April  7, 1884  at  Huron,  Dakota  land  office,  alleging  that  said  home- 
stead claimant  had  not  resided  upon  the  tract  for  more  than  six  months. 

March  3, 1886,  was  fixed  for  hearing  but  neither  party  appeared  and 
contest  was  dismissed  by  the  local  officers. 

On  the  same  day,  and  after  the  dismissal  of  said  contest,  Henry  Da- 
vies  filed  a  contest  against  the  said  homestead  entry. 
3263— VOL  7 9 
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Marcbo,  1886,  counsel  for  Roascli  filed  a  motion  for  reiustatementof 
his  contest,  which  was  sustained  and  time  for  hearing  was  extended  for 
sixty  days.  Ou  April  12,  18^S6,  Bousch  filed  a  motion  for  eoiitinnanc^ 
which  was  sustained  and  June  4,  1886,  fixed  for  hearing. 

May  4,  1886,  Davies  filed  a  motion  to  reconsider  the  reinstating  of 
Bonsch's  contest,  and  on  May  8th  said  motion  was  sustained  and 
Boosch's  contest  again  dismissed. 

From  this  decision  Rousch  appealed  to  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  upon  tbis  appeal  your  office  by  said  letter  of  Au- 
gust 31,  1886,  reversed  the  said  decision  of  the  local  officers  and  re-in- 
stated the  Kousch  contest,  deciding  further  that  the  '^  Davies  contest 
may  remain  on  file  subject  to  the  final  determination  of  Kousch's  con- 
test.'' 

By  your  letter  of  K^ovember  12,  1886,  you  overrule  the  motion  of 
counsel  for  Davies  to  reconsider  your  said  office  decision  and  Davies 
appeals. 

The  question  at  issue  is  whether  or  not  Davies  became,  as  a  matter 
of  law,  first  contestant  u|)on  the  dismissal  of  the  Bousch  contest  on 
March  3,  1886,  and  whether  by  such  dismissal  his  rights  as  contestant 
became  superior  to  the  rights  of  Bousch. 

It  appears  from  the  evidence  that  no  attempt  had  been  made  to  have 
the  notice  of  contest  served  on  Forsyth  at  the  date  set  for  the  hearing^^ 
viz :  March  3,  1886,  for  the  reason,  that  a  defect  was  discovered  in  the 
jurat  of  the  notary  public  to  the  affidavit  of  contest,  and  the  clerk 
of  the  local  office  who  had  charge  of  contest  mattters  agreed  ^rith 
Bousch's  attorney  that  notice  should  not  issue  until  after  said  defect 
was  cured,  that  he  destroyed  the  notice  written  up  but  failed  to  erase 
the  entry  on  the  records  of  the  office  showing  that  notice  had  issued; 
that  such  defect  in  the  jurat  was  cured  within  thirty  days,  but  the  local 
officers  failed  to  issue  notice  fixing  time  for  hearing  of  contest  and  un- 
dertook to  hear  the  same  on  the  day  originally  set  therefor,  viz :  March 
3 ;  and  it  does  not  appear  that  either  Bousch  or  his  attorney,  was  in- 
formed of  the  time  for  such  hearing. 

It  will  be  observed  that  this  is  not  a  case  of  defective  notice,  but  of 
no  notice  at  all. 

Counsel  for  appellant  bases  his  claim  ou  the  alleged  fact  that  he  filed 
his  contest  upon  a  statement  made  to  him  by  the  local  officers  that 
Bousch's  contest  having  been  that  day  dismissed,  there  was  no  other 
contest  pending  for  said  land.  This  would  doubtless  be  true  had. 
Bousch's  contest  been  rightfully  dismissed,  but  the  said  dismissal  hav- 
ing been  found  to  be  wrongful  and  Bousch  not  having  been  shown 
guilty  of  any  laches  which  brought  about  the  same,  he  must  be  placed 
in  statu  quo^  and  his  rights  cannot  be  prejudiced  by  such  wrongful 
dismissal. 

Counsel  for  appellant  rely  upon  Mangin  v.  Donovan  (3  L.  D.,  565),  as 
*'  establishing  the  practice,  that  if  a  contestant  fails  to  appear  at  the 
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beariug  be  loses  all  rights  under  his  contest  if  another  contestant  has 
intervened." 

While  this  may  bo  the  rule  of  practice  in  the  abstract  it  is  not  appli- 
cable to  this  case,  for  the  reason  that  Mangin,  the  contestant  (supra)y 
bad  dne  notice  but  failed  to  appeal  because  ''a  land  agent  told  him  it 
was  uot  necessary." 

I  can  see  no  sufficient  ground  for  disturbing  your  said  decision,  which 
is  accordingl3'  affirmed. 


RAILROAD  GRANT    COXFLICTING  SETTLEMENT  CI^JLIMS. 
NORTOERN  PAC.  R.  R.  CO.  V.  EVANS. 

The  failure  to  file  a  declaratory  statement  wiU  not  defeat  a  settlement  rip^ht  as 
against  the  United  States,  and  the  land  covered  thereby  will  be  excepted  from 
the  operation  of  a  withdrawal  for  the  benefit  of  a  railroad  company  attaching 
after  the  inception  of  such  settlement  right. 

A  claim,  resting  on  settlement,  improvement,  and  occnpanoy,  existing  when  the 
withdrawal  on  general  route  took  effect,  serves  to  except  the  land  covered 
thereby  from  the  operation  of  such  withdrawal. 

Secretary  Vilas  to  Commissioner  Stockslagerj  August  4,  1888. 

The  Northern  Pacific  Railroad  Company  appeals  from  your  office 
decision  dated  December  11,  1886,  holding  that  the  S.  i  SW.  J,  the 
SW.  J  SE.  i,  and  the  NE.  i  S  W.  J,  Sec.  21,  T.  6  N.,  R.  36  B.,  La  Grande, 
Oregon,  were  excepted  from  the  grant  to  said  company,  of  July  2, 1864 
( 13  Stat.,  366). 

The  tracts  in  qnestion  are  within  the  forty  mile  limits  of  the  statutory 
withdrawal  for  the  benefit  of  said  company,  on  map  of  general  route  of 
its  road,  filed  August  13,  1870. 

No  map  of  definite  location  of  said  road,  opposite  to  this  land,  has,  as 
yet,  been  tiled,  nor  has  that  part  of  the  road  been  constructed. 

On  November  12, 1885,  the  defendant,  Thomas  J.  Evans,  made  appli- 
cation to  file  pre-emption  declaratory  statement  for  the  land  in  contro- 
versy, accompanied  by  the  affidavits  of  himself  and  two  corroborating 
witnesses,  alleging  that  the  feaid  tracts  were  covered  by  a  settlement 
claim  prior  to  and  on  the  13th  day  of  August,  1870,  which  excepted 
them  from  the  operation  of  the  statutory  withdrawal  which  took  effect 
on  that  day. 

The  company  being  notified  of  said  application,  appeared  by  counsel 
and  filed  its  objection  to  the  allowance  thereof,  and  thereupou  the  local 
officers  ordered  a  hearing  to  determine  the  rights  of  the  respective  par- 
ties litigant. 

The  hearing  was  accordingly  had,  and  upon  the  testimony  taken,  the 
local  officers  found  for  the  claimant,  Evans^  holding  that  the  land  in 
dispute  was  not  included  in  the  said  withdrawal  for  the  benefit  of  the 
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coiDpany.    On  appeal  from  this  fiQiliug  your  office  affirmed  the  same 
and  rejected  the  company's  claim  to  the  land. 

The  testimony  in  the  case  shows  that  one  Stephen  Gottichu  settled 
on  the  land  in  the  year  LS62,  and  made  valuable  improvements  thereon. 
He  built  a  log  house,  dug  a  well,  fenced  about  one  hundred  acres  and 
broke  thirty-five  or  forty  acres.  In  the  year  1865  he  sold  his  improve- 
ments and  possessory  right  to  one  Alfred  Evans,  the  father  of  defendant, 
and  present  claimant,  who,  it  appears,  occupied,  claimed  and  improved 
the  said  land  until  the  year  1868,  when  he  sold  the  improvements  then 
existing  thereon,  together  with  his  possessory  right,  to  his  said  son,  the 
defendant. 

The  defendant  settled  upon  the  land  in  October,  1868,  and  remaiued 
in  possession  of,  and  occupied,  cultivated  and  improved  the  same^  from 
that  time  up  to  the  date  of  the  hearing. 

It  is  further  shown  that  defendant's  improvements  on  the  land  were 
worth,  on  August  13,  1870,  about  $800,  and  at  date  of  hearing,  bv  rea- 
son of  the  additions  made  thereto  in  the  meantime,  such  improveraeuts 
were  worth  about  $1500.  Defendant  swears  that  he  settled  on  the  land 
with  the  intention  of  claiming  the  same  under  the  pre-emption  law,  and 
it  is  shown  that  he  applied  to  file  therefor  in  the  spring  of  1871,  but  bis 
application  was  then  rejected  by  the  local  officers,  because  of  the  sup- 
posed eflfect  of  said  withdrawal  of  August  13, 1870.  He  erected  a  dwell- 
ing on  the  land  in  the  spring  of  1883,  and  appears  to  have  established 
his  residence  therein  soon  thereafter,  and  from  that  time  to  date  of 
hearing,  he  resided  on  the  land,  together  with  his  family,  consisting  of 
a  wife  and  five  children,  continuously.  He  is  also  shown  to  have  been 
a  qualified  pre-emptor  in  all  respects. 

The  sole  question  presented  for  determination  in  this  case,  is  whether 
the  land  in  question  was,  at  the  date  of  said  withdrawal  for  the  benefit 
of  the  company,  August  13,  1870,  free  from  a  pre-emption  or  other 
claim?  If  it  was  free  from  such  a  claim  at  that  date,  it  comes  within 
the  operation  of  such  withdrawal ;  if  not,  the  withdrawal  did  not  effeet  it. 

Now,  while  Evans  had  no  pre-emption  claim  of  record  at  the  date 
when  said  withdrawal  took  efifect,  it  nevertheless  is  shown  that  he  had 
a  claim  upon  the  land  which  he  had  acquired  by  his  settlement  thereon 
in  October,  1868,  and  by  his  purchase  from  his  father  at  the  same  time 
of  certain  valuable  improvements  previously  made  thereon  by  the  lat- 
ter and  another  and  prior  pre  emption  claimant  by  the  nameof  Cottichu. 
True  he  did  not  establish  actual  residence  on  the  land  until  the  year 
1883,  but  he  continuously  exercised  acts  of  ownership  thereof,  and  oc- 
cupied, cultivated  and  improved  the  same  from  the  date  of  his  settle. 
ment  as  stated,  until  the  time  of  the  hearing.  He  applied  to  file  for  the 
land  in  1871,  and  was  denied,  as  shown,  but  notwithstanding  this  fact, 
he  adhered  to  his  claim  to  the  land  and  continued  to  improve  it. 

His  acts  taken  all  together,  1  think,  furnish  strong  and  convincing 
proof  of  the  truth  of  this  statement  5  that  at  the  date  of  his  settlement 


DECISIONS   RELATING   TO    THE   PUBLIC    LANDS.  133 

and  purchase,  as  shown,  it  was  his  iutention  to  claim  the  land  and  to 
acquire  t  tie  thereto  under  the  pre-emption  law.  He  was  in  possession 
of  and  claiming  the  land  prior  to  and  at  the  date  of  said  withdrawal, 
and  there  being  no  adverse  settlement  claim,  it  was  within  his  power, 
under  the  law,  during  the  period  of  his  possession  to  have  made  and 
perfected  a  preemption  claim  to  the  land.  This  is  what  he  endeavored 
to  do  in  Jd71,  as  stated. 

It  ia  well  settled  by  departmental  rulings  that  the  omission  to  put 
a  claim  of  record,  while  it  might  defeat  such  claim  as  against  a  subse- 
qaent  settler  who  duly  files,  will  not  defeat  it  as  against  the  United 
States,  and  the  land  covered  thereby  will  be  excepted  from  the  opera 
tion  of  any  withdrawal  for  the  benefit  of  a  railroad  company  attaching 
subsequently  to  the  inception  of  the  settlement  right.  See  case  of  St. 
Paul,  M.  &  M.,  Ry.  Go.  v.  Klosterman,  decided  April  26,  1888  (not  re- 
ported); Trepp  V.  N.  P.  R.  R.  Co.  (I  L.  D.,  380) ;  Emmerson  v.  Central 
Pac.  R.  R.  Co.  (3  L.  D.,  117  and  271);  Pointard  v.  Central  Pac.  Rail- 
road Co.  (4  L.  D.,  353)  ;  Ramage  v.  Central  Pac.  R.  R.  (5  L.  D.,  274). 

In  the  case  under  consideration  I  think  that  Evans  had,  by  his  settle- 
ment and  purchase  of  improvements  as  shown,  and  by  his  subsequent 
occupancy,  cultivation  and  improvement  of  the  land,  made  such  a  settle- 
ment as  indicated  his  purpose  to  make  the  tract  his  home,  and  such  as 
^ave  him  a  right,  as  between  himself  and  the  government,  to  take  the 
land  under  the  preemption  law.  Besides,  he  swears  that  such  was  his 
intention  and  is  in  no  sense  contradicted. 

I  must,  therefore,  hold  that  he  had  such  a  claim  to  the  land  as  excepted 
it  from  the  operation  of  the  withdrawal  mentioned. 

Your  office  decision  rejecting  the  claim  of  the  railroad  to  said  tracts 
is  tbereiore  affirmed. 


FORT  SANDERS  MIL.TTARY    RESERVATION.— EXECUTIVE  ORDER. 

Mortimer  N.  Grant  et  al. 

Ad  order  Betting  apart  lands  for  penitentiarv  purposes  would  not  operate  to  relieve 
said  lands  from  a  prior  military  reservation  ;  but  such  second  appropriation  of 
the  land,  made  by  the  authority  of  the  Interior  Department,  with  the  concurrence 
of  the  War  Department,  and  for  a  pnrpose  not  inconsistent  with  the  original 
withdrawal,  would  be  conclusive  as  against  any  other  appropriation  of  the 
land. 

A  reservation  thus  created  for  penitentiary  purposes,  would  not,  in  the  absence  of 
express  words  indicating  such  intent,  be  held  to  have  been  abrogated  by  an  act 
of  Congress  relieving  said  land  from  the  military  reservation. 

Acting  Secretary  Muldrow  to  Commissioner  Stodcslager^  August  4, 1888. 

I  have  considered  the  several  appeals  of  Mortimer  !N".  Grant  and 
Eleanor  M.  Corthell  from  your  office  decision  of  May  10,  188^,  rejecting 
their  several  applications  to  enter  certain  lands  under  the  desert  land 
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act.  Their  applications  were  made  to  the  register  of  the  Cheyenne 
land  office,  February  24,  1886 ;  Mortimer  N.  Grant  for  the  S.  i  of  SW.  ^ 
and  NW.  J  of  S  W.  J,  Sec.  32,  T.  16  N.,  E.  73  W. ;  Eleanor  M.  Corthell 
for  the  W.  J  of  N  W.J  of  the  said  section,  township  and  range,  Cheyenne 
land  district,  Wyoming. 

Thereupon,  February  28,  1886,  the  register  at  Cheyenne,  for  the 
reason  that  <<  an  examination  of  the  plats  reveals  the  fact,  that  the 
United  States  Penitentinry  for  Wyoming  is  situated  on  NE.Jof  SW.  J 
of  the  same  section,"  referred  the  said  applications  to  your  office,  re- 
questing instructions  in  the  matter. 

Your  office  in  letter  to  the  local  officers  of  Cheyenne  land  district, 
dated  May  10,  1886,  states  : 

*'  In  a  communication  of  the  Department,  addressed,  August  4,  1871, 
to  M.  C.  Brown,  Esq.,  Superintendent  of  Construction,  Wyoming  Peni- 
tentiary, Laramie  City,  W.  T.,  by  B.  B.  Cowen,  Acting  Secretary,  is  the 
following  paragragh : 

The  peniteDtiary  will  be  located  on  a  tract  of  land  contaiDing  six  hundred  and 
forty  acres,  >^'ithin  the  Fort  Sanders  military  reservation,  in  the  Territory  of  Wyo- 
ming, and  designated  by  the  Commissioner  of  the  General  Land  Office  as  the  east 
half  of  Sec.  31  and  W.  \  of  Sec.  32  of  Township  16  north,  Range  73  west,  being  the 
site  selected  by  the  Commissioners  for  that  purpose  by  Governor  Campbell,  pursaaDt 
to  an  act  of  said  Territory,  approved  December  8, 1869. 

"  From  this  paragraph,  it  appears  that  the  tracts  therein  described 
are  reserved  for  the  purpose  indicated.  Therefore  the  land  embraced 
in  said  application  being  a  portion  of  the  land  thus  reserved,  is  not  sub- 
ject to  entry.  You  will  reject  the  application  and  notify  the  party  in 
interest  of  the  contents  hereof." 

The  said  applications  were  therefore  rejected  and  the  applicants  ap- 
pealed to  this  Department. 

The  tracts  in  question  formed  a  part  of  the  Fort  Sanders  reserv^ation, 
established  by  Executive  orders  of  January  7,  1867,  and  June  28, 1869. 

By  act  of  Congress,  approved  June  9,  1874,  the  said  tracts,  together 
with  other  lands,  were  eliminated  from  said  reservation,  and  made  sub- 
ject and  liable  to  the  operation  of  the  laws  of  the  United  States  in  the 
same  manner  and  to  the  same  extent,  as  if  the  said  lands  so  eliminated 
had  never  been  included  within  the  limits  of  the  said  reservation. 

By  act  of  Congress,  approved  January  22, 1867  (14  Stat.,  377),  the  net 
proceeds  of  the  internal  revenue  of  the  territoriesof  Nebraska,  Washing- 
ton, Colorado,  Idaho,  Montana,  Arizona  and  Dakota,  for  the  term  of  three 
years,  were  set  aside  and  appropriated  to  and  for  the  purpose  "of  erect- 
ing,  under  the  direction  of  the  Secretary  of  the  Interior,  penitentiary 
buildings,  in  said  several  territories,  at  such  places  therein  as  hare 
been  or  may  be  designated  by  the  legislatures  thereof  and  approved 
by  the  Secretary  of  the  Interior." 

The  Territory  of  Wyoming  was  organized  by  act  of  Congress,  ap- 
proved July  25,  1868,  and  in  an  act,  approved  July  15,  1870  (16  Stat., 
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314),  Congress  provides  ami  appropriates  **  For  the  erection  of  peniten- 
tiary bnildings  in  the  Territory  of  VYyomiu;?,  forty  tliousaud  dollars,  or 
so  mach  thereof  as  shall  be  necessary:  Provided^  That  the  said  snm  be 
set  apart  from  the  proceeds  of  collections  of  internal  revenue  tax  in 
that  Territory,  to  be  appropriated  for  said  purpose  only,  and  expended 
under  the  direction  of  the  Secretary  of  the  Interior." 

The  legislature  of  the  Territory  of  Wyoming,  by  act  of  December  8, 
1809,  and  through  duly  authorized  commissioners,  appointed  by  the  gov- 
ernor of  said  Territory,  under  the  provisions  of  the  said  act,  designated 
the  east  half  of  Sec.  31,  and  the  west  half  of  Sec.  32,  T.  16  N.,  K.  73 
W.,  as  the  site  for  the  erection  of  penitentiary  buildings  for  the  said 
Territory.  Secretary  Delano,  February  13, 1871, addressing  J.  C.  Camp- 
bell, Governor  of  Wyoming  Territory,  referring  to  the  erection  of  such 
bnildings  and  the  selection  of  a  site  for  the  same,  writes : — 

The  act  of  1870,  was  but  a  contiDuation  of  the  policy  iQaagiiratfd  by  the  act  of 
JaDuary  22,  18o7  (ref.  Vol.  14,  page  377).  This  latter  act  expressly  requires  that  the 
sites  of  the  penitentiary  bnildings  in  the  territories  therein  named  should  be  approved 
by  the  Secretary  of  the  Interior.  The  act  of  1870,  prescribes  that  the  fund  shall  be 
expended  under  his  direction.  This  provision,  by  clear  implication,  and  in  the  ab- 
sence of  any  preceding  legislation  with  regard  to  the  other  penitentiaries,  requires 

that  the  site  should  receive  his  sanction The  baildingi  when  completed  will  be 

the  property  of  the  United  States,  and  I  shall  mike  the  coutract  therefore  and  ap- 
point a  superintendent  of  construction The  following  action  will  be  my  approval 

of  the  site,  and  to  that  end  a  duly  certified  copy  of  the  legislative  act,  designating 
it,  is  indispensable. 

By  your  office  letter  of  April  20, 1887,  addressed  to  the  local  officers, 
at  Cheyenne,  Wyoming  Territory,  you  state,  among  other  matters,  as 
follows:  *'On  August  4,  1871,  the  east  half  of  section  thirty-one  (31)  and 
the  west  half  of  section  thirty-two  (32),  township  sixteen  (16)  K,  range 
seventy-three  (73),  Wyoming,  were  designated  and  set  apart  by  the 
Acting  Secretary  of  the  Interior,  with  the  consent  of  the  Secretary  of 
War,  as  a  site  for  the  United  States  Penitentiary  for  Wyoming.^' 

The  consent  of  the  Secretary  of  War,  referred  to  above,  was  given 
August  1,  1871. 

It  may  be  conceded  that  the  order  setting  apart  these  lands  for  peni- 
tentiary purposes  would  not  operate  to  relieve  said  lands  from  the  prior 
reservation  made  for  military  purposes,  yet  it  does  not  follow,  that  such 
second  appropriation  of  said  lands,  made  by  the  authority  of  this  De- 
partment and  with  the  concurrence  of  the  War  Department,  and  for  a 
purpose  not  inconsistent  with  the  origiual  withdrawal,  would  not  be 
conelnsive  as  against  any  other  appropriation  of  the  land.  The  reserv- 
ation thus  created  for  penitentiary  purposes  can  not,  in  the  absence  of 
express  words  indicating  such  intent,  be  held  to  have  been  abrogated 
by  the  act  of  Congress,  which  relieved  said  land  from  the  military  re- 
servation. The  said  applications  of  the  appellants  were  therefore  prop- 
erly rejected. 

Yonr  decision  is  accordingly  affirmed. 
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HOMESTEAD  DECLARATORY  STATEMEXT- APPLICATION. 

Maria  C.  Arter. 

By  the  ftllDg  and  abandon  in  en  t  of  a  soldier'a  homestead  declaratory  statement,  the 
right  to  make  homestead  entry  is  exhausted;  and  there  is  no  distinction  in  this- 
'particular  between  a  filing  made  by  the  soldier  himself,  and  one  by  his  widow,  or 
the  gnardian  of  his  minor  children. 

A  legal  application  to  enter,  while  pending,  withdraws  the  land  embraced  therein 
from  any  other  disposition  nntil  final  action  thereon. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stoclcslager^  August 

4,  1888. 

I  have  considered  the  appeal  of  Maria  C.  Arter  from  the  decision  of 
yoar  ofiQce  of  March  23,  1887,  affirming  the  action  of  the  local  officers 
in  rejecting  her  application  to  make  homestead  entry  on  the  SW.  |,  Sec 
35,  T.  32  N.,  K.  17  W.,  Valentine  district,  Nebraska. 

The  appellant  made  such  application  un<Ier  the  general  homestead  law 
March  1, 18S7,  and  it  was  rejected  by  your  office  on  the  ground,  first, 
that  applicant  had  exhausted  her  homestead  right  by  filing  October  12, 
1883,  as  widow  of  a  deceased  United  States  soldier,  a  soldier's  declara- 
tory statement.  No.  48,  for  another  tract  of  laird — to  wit,  the  E.  J  NE.  J, 
Sec.  34,  T.  32,  K.  17,  in  said  land  district.  This  filing  wiis  made  under 
Sections  2304  and  2307  of  the  Revised  Statutes,  and  was  subsequently 
abandoned,  no  further  proceedings  being  had  thereunder. 

By  the  filing  and  abandonment  of  a  soldier's  homestead  declaratory 
statement,  the  right  to  make  homestead  entry  is  exhausted.  Stephens 
^.  Ray  (5  L.  D.,  133);  Circular  of  December  15, 1882,  Subdiv.  4, 1  L. 
D.,  648;  General  Circular  of  March  1,  1884,  p.  22.  There  is  no  distinc- 
tion in  this  particular  between  a  filing  of  such  declaratory  statement  by 
the  soldier  himself  and  such  filing  by  his  widow  or  the  guardian  of  his 
minor  children. 

The  application  of  the  appellant  was  also  rejected  by  your  office  on 
the  further  ground  that  "the  application  of  one  A.  A.  Brubaker,  to  enter 
the  same  land,  was  pending  on  appeal ''  to  this  Department.  "  A  legal 
application  to  enter,  while  pending,  withdraws  the  land  embraced 
therein  from  any  other  disposition  until  final  action  thereon."  Bfaff  r. 
Williams  et  al  (4  L.  D.,  455) ;  Davis  v.  Crans  et  al  (3  L.  D.,  218. 

The  decision  of  your  office  is  affirmed  on  both  of  said  grounds. 


PRACTICE— EVIDENCE— llEHEARING. 

Sutton  et  al.  v.  Abuams. 

The  statements  of  a  party  to  his  attorney  are  not  admissible  in  evidence  as  aj^ainst 
the  interest  of  such  party,  and  an  ofi'er  to  prove  such  statements  would  therefore 
not  furnish  any  ground  for  a  new  trial. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discovered  evidence,  where 
such  evidence  tends  simply  to  discredit  or  impeach  a  witness;  nor  nnless  it  is  of 
that  character  as  to  necessarily  cause  the  trial  court  to  arrive  at  a  different  con- 
clusion. 


DSCI8ION8    RELATING   TO    THE   PUBLIC    LANDS.  137 

In  motions  for  rehearing,  resting  on  alleged  newly  discovered  evidence,  it  shonld  be 
shown  that  Hnch  testimony  conld  not  have  been  discovered  by  due  diligence,  and 
the  facts  relied  upon  to  show  such  diligence  should  bo  specifically  set  forth. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

2,  1888. 

Oa  December  1,  1887,  the  attorney  for  David  H.  Sutton  and  Henry  A 
Hockett,  filed  a  motion  asking  for  a  review  of  departmental  decision  of 
October 26,  1887  and  for  a  rehearing  in  the  case  of  said  i)artie8  against 
David  A.  Abrams,  involving  the  B.  J  NB.  J,  and  the  NB.  J  SE.  J  of  Sec. 
8,  and  the  NW.  J  SW.  J  of  Sec.  9,  T.  5  S.,  R.  84  VV.,  Glenwood  Springs, 
Colorado  land  district. 

Said  departmental  decision  awarded  the  land  in  controversy  to  Abrams 
and  held  for  cancellation  thepre  emption  fiiingof  Hockett  asto  theKE. 
i  N£.^  of  said  section  8,  and  also  the  pre-emption  filing  of  Sutton  as 
to  the  SE.  J  NE.i  and  the  NE.J  SE.  i  of  said  section  8,  and  the  NW.  J 
S  W.  J  of  said  section  9. 

The  motion  now  under  consideration  was  made  '^  on  the  ground  of 
newly  discovered  evidence,  viz  :  the  testimony  of  Charles  A.  Hinckley, 
Robert  Matthews  and  William  F.  Wood,  which  shows  that  the  settle- 
ment of  contestee  was  not  made  in  good  faith,  but  for  speculative  pur- 
poses and  that  the  tiling  by  him  was  therefore  void"  and  the  affida- 
vits of  the  witnesses  named  are  filed  with  said  motion.  The  motion  is 
verified  by  the  affidavit  of  R.  A.  Burton,  attorney  for  the  applicants 
wherein  he  says,  '^the  facts  set  forth  as  a  basis  for  rehearing,  re-exami- 
nation and  review  were  not  known  by  him,  nor  by  the  contestants  as 
he  is  informed  and  believes,  at  the  time  of  the  hearing  had  before  the 
local  office.'' 

On  December  6,  1887,  the  attorney  for  Abrams  filed  an  argument 
against  granting  the  motion  for  a  rehearing,  urging  that  Mr.  Burton 
not  being  engaged  in  the  case  at  the  time  of  the  trial  before  the  local 
officers,  could  have  no  personal  knowledge  of  the  efforts  to  obtain  this 
testimony  at  thut  time  and  was  therefore  not  the  proper  person  to  make 
the  affidavit  required  in  such  cases;  that  it  is  not  alleged,  that  due 
diligence  was  used  to  discover  the  evidence  now  desired  to  be  intro- 
duced, that  this  evidence  is  not  in  fact  newly  discovered  and  that 
Hinckley,  whose  affidavit  is  one  of  those  filed  in  support  of  the  motion, 
was  Abrams'  attorney  at  the  time  the  statements  he  swears  to  in  his 
affidavit  are  alleged  to  have  been  made,  and  as  such  attorney  con- 
ducted the  trial  of  this  case  before  the  local  officers. 

On  January  7,  1888,  the  attorneys  for  Abrams  filed  affidavits  contra- 
dicting the  statements  made  in  the  affidavits  in  support  of  said  motion. 

On  January  14,  188vS,  there  was  filed  in  support  of  said  motion  the 
affidavit  of  J.  A.  Ewing,  setting  up  that  he  was  one  of  Sutton's  attor- 
neys, that  he  had  from  time  to  time  during  the  entire  contest  as  to  this 
land  consulted  with  said  Sutton  and  knew  at  all  times  the  facts  known 
by  Sutton ;  that  he  knows  that  the  facts  set  forth  in  the  affidavits  of 
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Hinckley,  Matthews  and  Wood  were  not  known  to  Satton,  or  the  affiaof, 
and  that  they  could  not  have  been  discovered  by  due,  onlinary  or  rea- 
sonable diligence,  at  the  time  of  the  hearing  before  the  local  office,  and 
that  he  makes  this  affidavit  as  the  attorney  of  said  Satton  because  of  his 
{Sutton's)  death.  On  March  3,  1888,  the  attorneys  for  Sutton  file<l  the 
affidavit  of  Wm.  E.  Goodul  in  support  of  their  motion  for  a  rehearing. 

The  evidence  upon  which  the  motion  is  based  is  to  the  effect  that 
Abrams,  in  his  life  time  and  about  the  time  he  made  his  filing,  had  told 
these  parties  that  one  Dr.  Eyer,  of  Leadville,  Colorado,  was  interested 
with  him  in  the  claim,  that  said  Eyer  was  furnishing  the  money  to  iui- 
prove  the  claim  and  was  to  have  one-half  of  it  after  patent  was  is 
sued.  It  also  tends  to  show  that  Abrams  in  paying  for  work  and  im- 
provements  on  the  place,  frequently  gave  orders. on  said  E\'er  who  paid 
the  same. 

Goodal,  one  of  the  witnesses  whose  affidavit  was  filed  states  that,  he 
did  certain  work  for  Abrams  and  received  in  payment  therefor  an  order 
on  Dr.  Eyer  of  Leadville,  who  paid  the  amount  thereof.  Upon  his  cross- 
examination  in  the  trial  of  this  case  Abrams  wasasked  if  he  did  not  pay 
Ooodal  for  work  by  an  order  on  Eyer,  and  answered  that  he  did,  and 
admitted  the  same  as  to  other  parties,  so  that  these  statements  can  not 
be  called  newly  discovered  evidence  since  the  fact  was  admitted  on  the 
hearing. 

The  other  newly  discovered  evidence  consists  of  the  testimony  of 
Hinckley,  Matthews  and  Wood,  to  the  effect  that  Abrams  had  stated 
to  them  that  Eyer  was  to  have  an  interest  in  the  land  covered  by  his 
pre-emption  claim.  It  appears  that  Hinckley  at  the  time  of  the  state- 
ments he  refers  to,  was  acting  as  attorney  for  Abrams  and  that  the  state- 
ments, if  made,  were  made  to  him  or  in  his  presence  in  the  capacity  of 
such  attorney.  This  testimony  would  not  be  admissible  on  a  new  trial, 
and  therefore,  his  affidavit  does  not  furnish  grounds  for  a  new  trial. 

From  an  examination  of  the  testimony  taken  at  the  hearing  in  this 
case  it  will  be  seen  that  the  plaintiffs  endeavored  to  show  that  there 
was  an  agreement  between  Abrams,  the  defendant,  and  Eyer,  by  which 
Eyer  was  to  furnish  mone3^  for  the  improvements  on  Abrams'  claim, 
and  in  consideration  thereof  was  to  have  one-half  the  land  embraced 
in  this  claim.  On  cross-examina'ion  Abrams  was  asked  if  there  was 
not  such  an  agreement  between  him  and  Eyer,  and  positively  denied  it. 
He  explained  the  business  relations  existing  between  him  and  Eyer  by 
saying,  that  they  had  an  agreement  by  which  Eyer  furnished  a  certain 
number  of  cattle  which  he,  Abrams,  cared  for  and  that  they  shared  iu 
the  increase  of  those  cattle,  and  that  Eyer  still  owed  him  something  as 
his  part  of  the  profits  of  that  undertaking.  The  testimony  now  pro- 
posed to  be  submitted  would  tend  to  contradict  the  testimony  of 
Abrams,  who  has  since  died,  but  would  not  necessarily  establish  the 
fact  that  Abrams'  filing  was  illegal,  nor  would  it  necessarily  change 
the  findings  on  this  question. 
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It  is  a  well  established  rule  that  a  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence  where  such  evidence  tends 
simply  to  discredit,  or  impeach  a  witness  nor  unless  it  is  of  that  char- 
acter as  to  necessarily  cause  the  trial  court  to  arrive  at  a  different  con- 
closion. 

Even  if  the  testimony  relied  on  for  gaining  a  new  trial  in  this  case 
was  competent  and  sufficient,  the  motion  does  not  show  what  diligence 
was  us4»d  to  discover  this  prior  to  the  trial,  nor  is  it  shown  when  the 
testimony  was  first  discovered,  nor  is  it  shown  or  even  stated  that 
Hockett,  one  of  the  contestants,  did  not  know  of  the  testimony  prior 
to  the  trial.  His  affidavit  is  not  filed  nor  is  any  reason  given  for  not 
filing  it. 

Id  motions  of  this  kind  it  must  be  shown  that  said  testimony  could 
not  have  been  discovered  by  due  diligence,  and  the  facts  relied  on  to  show 
due  diligence  should  be  set  forth  in  the  motion. 

For  the  reasons  herein  set  forth  the  application  for  a  new  trial  and 
a  rehearing  is  denied. 


CX»rMUTED  HOMESTEAD  EXTRT— FIX AL  PROOF-EQUITABLE  AllJUBI- 

CATIOX. 

John  R.  Payne. 

In  the  abseuce  of  any  protest  against  the  entry,  or  adverse  claim,  it  may  l>e  sent  to 
tbe  Board  of  Equitable  Adjudication,  on  tiling  new  final  affidavit,  where  the  tes- 
timony of  the  claimant  and  his  fiual  affidavit  were  taken  prior  to  the  day  fixed 
therefor  in  the  published  notice. 

I^irst  Assistant  Secretary  Muldroic  to  Commissioner  Stockslager^  August 

2,  1888. 

I  have  considered  the  appeal  of  John  li.  Payne  from  your  office  decis- 
ion of  March  11,  1887,  rejecting  his  tinal  proof  un<ler  homestead  entry 
for  Lots  2  and  4  and  the  E.  i  »E.  J,  Sec.  14,  T.  151  N.,  K.  61  W.,  Grand 
Forks  land  district,  Dakota. 

Payne  made  homestead  entry  for  this  land  September  19,  1884,  and 
advertised  to  make  final  commutation  proof  thereunder  on  October  1, 
1886,  before  H.  D.  Fruit,  probate  judge  and  ex-oiiicio  clerk  of  probate 
court  of  Nelson  county,  Dakota.  Tbe  claimant's  testimony  was,  how- 
ever, taken  on  September  18,  1886,  he  filing  therewith  his  affidavitstat- 
ing  "that  the  reason  he  appears  on  this  the  18th  day  of  September, 
1886,  at  Dakota,  Dakota  Territory  to  have  testimony  taken  in  support 
of  bis  homestead  proof  for  Lots  2  and  4,  and  the  E.  ^  SE.  j:,  Sec.  14, 
T.  151  N.,  K.  61  W.,  is  that  affiant  will  be  temporarily  absent  at  the 
lime  set  for  taking  affiant's  proof  on  account  of  being  nece^ssarily 
called  away  to  settle  up  an  estate  of  a  deceased  relative  in  England. 
Affiant  further  swears  that  he  leaves  all  his  stock  on  said  land  in  care 
of  his  agent  on  said  land  and  that  affif>nt  fully  intends  to  return  to  said 
land  and  to  continue  to  Cultivate  same  and  to  reside  thereon.'' 
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Tbe  te8timony  of  the  witnesses  to  the  final  proof  was  tiiken  at  the 
time  and  phice  specified  in  tbe  published  notice.  Tiiis  proof  was  re- 
jected because  the  ^^  evidence  and  final  affidavit  of  claimant  was  not 
taken  on  the  day  designated  in  his  published  notice  of  intention  to 
make  final  proof." 

Upon  appeal  to  your  office  the  action  of  the  local  officers  was  ap- 
proved; said  proof  was  rejected  with  the  proviso  that  *^  the  claimant 
may  proceed  to  republish  and  submit  the  proof  already  taken,  filing 
therewith  a  new  final  affidavit,  and  his  own  testimony  taken  on   the 

dav  fixed.'' 
The  final  proof  submitted  shows  improvements  on  the  land  to  the 

valu^  of  (700,  and  a  continuous  residence  for  two  years  immediately 
preceding  tbe  date  of  said  proof;  and  that  the  claimant  when  he  started 
to  England  on  September  19, 18S6,  left  on  his  claim  all  his  farm  ma- 
chinery and  stock.  In  an  affidavit  dated  April  18,  1887,  and  filed  with 
the  appeal  from  your  office  decision,  the  claimant  states  that  he  was 
then  residing  on  the  land  and  had  fifty  acres  thereof  in  crop,  and  that 
all  his  stock,  farm  machinery,  household  goods  and  personal  efifecta  bad 
been  on  the  land  ever  since  the  offering  of  final  proof. 

Although  the  claimant's  testimony  was  submitted  prior  to  the  date 
fixed  therefor  by  the  published  notice,  yet  the  testimony  of  the  wit- 
nesses being  taken  at  the  time  and  place  fixed,  an  opportunity  was 
given  to  all  interested  to  appear  and  object  to  said  proof.  It  appears 
from  the  papers  before  me  that  no  one  objected  to  said  proof,  and  that 
there  is  no  adverse  claimant  for  the  land.  Under  all  the  circumstances 
of  this  case  it  seems  to  me  that  justice  will  be  done  and  the  rights  of  all 
parties  in  interest  properly  protected  by  allowing  the  claimant  to  com- 
plete his  entry  by  filing  within  sixty  days  of  notice  hereof,  a  new  final 
affidavit  and  making  payment  for  the  land  at  the  same  time,  upon 
which  said  entry  should  be  submitted  to  the  Board  of  Equitable  Ad- 
judication for  action  thereon.  Or  if  he  so  prefer  the  claimant  may  re- 
advertise  and  submit  new  final  proof  at  any  time  within  the  life  of  his 
original  entry. 

Your  said  office  decision  is  modified  in  accordance  with  the  views 
herein  expressed. 


PRACTIC'B-ENTRY-TIMBER  LAND  PURCHASE. 

Grove  v.  Crooks. 

During  tbe  pendeucy  of  a  CAse  on  appeal^  the  local  office  shonld  tak^  no  action  affect- 
ing the  disposal  of  the  land  until  instructed  by  the  Commissioner  of  the  General 
Land  Office. 

A  filing  should  not  be  allowed  for  land  while  it  is  covered  by  the  homestead  entry  of 
another. 

An  application  to  purchase  under  the  act  of  June  3,  187H,  must  be  rejected,  unless  it 
appears  that  the  land  would  be  nntit  for  ordinary  cultivation  if  it  was  cleared  of 
timbor. 
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First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

6,  1888. 

I  have  considered  the  case  of  Luther  B.  Grove  r.  William  H.  Crooks, 
as  presented  by  the  appeal  of  the  latter  from  the  decisiou  of  your  office, 
date^l  March  23,  LS86,  rejecting  his  ap[)licatio(i  to  purchase,  under  the 
act  of  June  3,  1878  (20  Stat.,  89),  the  S.  i  of  the  SB.  J,  the  NVV.  J  of  the 
SE.  J  and  the  SE.  J  of  the  SW.  \  of  Sec.  33,  T.  5  S.,  li.  21  E.,  M.  D.  M., 
Stockton  land  district,  in  the  State  of  California. 

The  record  shows  that  said  Crooks  filed  his  timber  land  application, 
No.  43,  for  said  land,  on  November  II,  188-*;  that  one  Sidney  F.  Had- 
sell  filed  his  pre-emption  declaratory  statement,  Xo.  Il,0(j3,  for  said 
tracts  on  July  11,  1881,  alleging  settlement  thereon  July  7th  same  year; 
that  one  Alvin  M.  Acton  filed  his  pre-emption  declaratory  statement, 
No.  12G69,  for  said  land  on  October  G,  1884,  alleging  settlement  thereon 
July  10th,  sanje  year;  and  that  said  Grove  made  homestead  entry,  No. 
4197,  of  the  land  in  question  on  July  19,  18vS4,  alleging  settlement  July 
10th,  same  year. 

A  contest  was  had  between  said  Crooks  and  Hadsell,  which  was  fin- 
ally, determined  by  departmental  decision,  dated  December  17,  1884 
(3  L.  D.,  258),  wherein  it  was  held  that  Hadsell  had  the  prior  claim,  and 
that  Crooks  application  should  be  subject  thereto ;  that  if  Hadsell  failed 
to  make  the  required  proof,  "Crooks  may  proceed  to  show  the  character 
of  the  land,  and  prosecute  his  case  under  the*act  of  June,  1878." 

It  appears  that  Grove  was  allowed  to  make  homestead  entry  of  the 
land,  after  the  publication  of  notice  by  Crooks,  and  that  Acton  was  al- 
lowed to  file  for  said  land  after  the  entry  of  the  same  by  Grove.  This 
action  of  the  local  officers  was  irregular.  Grove  should  not  have  been 
permitted  to  make  entry  of  said  land  while  the  case  of  Crooks  v.  Had- 
sell was  pending  in  this  Department.  See  Eule  of  practice  No.  53.  Acton 
should  not  have  been  allowed  to  file  for  said  land  so  long  as  the  same 
was  covered  by  Grove's  said  entry.    James  et  al.  v,  Nolan  (5  L.  D.,  526). 

It  fnrther  appears  that  at  the  request  of  said  Crooks,  all  parties  in 
interest  were  duly  notified  to  attend  a  hearing  to  be  held  before  the  local 
and  officers,  on  May  22,  1885,  and  show  cause  why  the  timber  appli- 
cant should  not  be  allowed  to  enter  said  laud.  The  hearing  was  duly 
had,  and  from  the  evidence  submitted  by  both  parties,  the  local  land 
officers  found  that  Hadsell  sold  his  improvements  to  Grove  on  July  19, 
1884,  for  the  sum  of  ten  dollars )  that  Grove  repaired  the  house  and 
fence,  and  planted  a  few  vegetables;  that  his  own  statement  shows  that 
Grove  carried  his  blankets  to  said  claim  and  slept  thereon  ten  or  twelv^e 
nights  in  July  or  August,  1884,  while  he  was  repairing  the  house;  that 
in  the  latter  part  of  August,  1884,  Grove  went  to  San  Francisco  and 
obtained  employment  until  December,  when  he  obtained  leave  of  ab- 
sence and  slept  on  the  land,  one  night,  and  he  had  not  been  again  upon 
the  land  up  to  the  date  of  hearing;  that  he  has  had  no  furniture  in  the 
house,  except  a  stove  put  there  by  his  father  in  October  or  November, 
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1884;  that  Grove  votrd  in  San  Fraucisco  in  November,  1884,  having 
registered  a^  a  voter  in  September  prior  thereto ;  that  six  witnesses  tes- 
tified concerning  the  character  of  the  land,  two  of  whom,  namely  Grove 
and  his  father,  may  be  considered  parties  in  interest,  and  due  allowance 
should  be  made  iu  weighing  their  testimony;  that  the  testimony  of  F. 
H.  Gould,  county  surveyor,  shows  thart  a  portion  of  said  land  is  rocky^ 
all  of  it  hilly,  except  one  or  two  places  along  the  creek ;  that  the  land 
is  covered  with  heavy  timber,  and  is  chiefly  valuable  for  the  same;  that 
there  are  not  more  than  five  acres  on  CHch  forty  that  can  be  cnltivateil, 
and  not  more  than  fifteen  acres  on  the  whole  tract  that  can  be  profit- 
ably cultivated  ;  that  two  thirds  of  said  laud  might  i)rodnce  a  crop  if 
cleared,  but  it  would  cost  more  to  clear  the  land  than  it  is  worth ;  that 
the  witness  Flemmons  thinks  that  not  more  than  fifteen  acres  of  tbe 
land  could  be  profitably  cultivated ;  that  the  witness  LaTonche  chiuiged 
his  opinion  as  to  the  character  of  the  land,  from  that  given  by  him  at  a 
former  hearing;  that  his  cross-examination,  as  well  as  that  of  (VNeaU 
shows  that,  although  they  have  attempted  to  farm  land  similar  in  char- 
acter and  near  to  the  tracts  in  question,  yet  they  have  not  succeeded  in 
deriving  any  profit  therefrom ;  that  the  contestant  and  his  father  be. 
lieve  that  three-fourths  or  two-thirds  of  the  land  in  question  could  be 
cultivated,  if  cleared. 

The  local  officers  further  state  in  their  opinion  that  most  of  the  land 
entered  in  the  immediate  vicinity  of  the  land  in  controversy  has  been 
entered  as  timber  laud,  and  they  hold  ^'  that  the  land  in  contest  is  unfit 
for  ordinary  cultivation,  valuable,  chiefly,  for  its  timber,"  and  that  the 
filings  of  Hadsell  and  Acton  audtheentry  of  Grove  should  be  canceled. 

Your  office,  on  appeal,  held  that  the  timber  land  applicant  had  failed 
to  show  ^^  that  the  land  in  question,  at  the  date  of  the  application,  was 
unfit  for  cultivation  and  without  improvements  other  than  those  ex- 
cepted by  the  act." 

From  an  examination  of  the  testimony',  I  am  of  the  opinion  that  the 
land  in  question  is  not  subject  to  entry  as  timber  land.  The  witness 
Gould,  upon  whose  evidence  the  local  officers  lay  special  stress,  in  an- 
swer to  the  question,  '^  How  much  of  this  land  is  subject  to  cultivation, 
for  a  crop,  without  first  removing  the  timber?"  testified  (Bv.  p.  19)^ 
*^  There  are  little  spots  here  and  there  in  several  places,  but  really  I  don^t 
believe  you  will  find  more  than  five  acres  of  land  that  is  not  covered  with 
rock  and  timber ; "  that  there  are  not,  in  his  judgment,  five  acres  on  each 
of  the  forty  acre  tracts  that  *'  could  be  cultivated  at  present."  In  answer 
to  the  question,  ^'  In  your  judgment,  except  the  two  small  spots  of  about 
five  acres  that  you  speak  of,  would  this  land  produce  a  crop  if  cleared 
and  cultivated,"  Gould  answered  (£v.  p.  20),  '^  I  am  inclined  to  think  it 
would,  judging  from  the  character  of  the  soil."  Being  asked  **  about 
what  portion",  the  witness  replied,  "  two  thirds  of  it  could  be  cultivated; 
would  raise  a  crop,  that  is,  the  soil  is  such."  Gould  was  a  witness  for 
tbe  timber  applicant,  and  his  evidence  as  to  the  character  of  the  soil  is 
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corroborated  by  tlie  witness  is  for  the  eiitryman.  Siuce  the  applicant 
has  failed  to  show  that  the  land  wonld  be  un6t  for  ordinary  cultivation 
if  it  was  cleared  of  timber,  his  application  must  be  rejected.  Spithill  v^ 
Gowen  (2  L.  D.,  231) ;     Rowland  v,  Clemens  (ibid.,  633). 

While  the  evidence  shows  that  the  land  is  not  subject  to  entry  nnder 
the  act  of  Jane  3,  1878,  it  is  also  proven  that  the  homestead  en  try  man 
has  not  complied  with  the  law  in  good  faith.  This  is  shown  by  the  very 
short  time  spent  on  the  land,  the  meager  improvements  made,  and  the 
fact  that  while  claiming  to  reside  on  said  land,  he  voted  in  the  city  of 
San  Francisco,  many  miles  away,  and  in  a  different  precinct  from  that 
in  which  said  land  is  situate.  The  homestead  entry  should  be  canceled. 
Showers  v.  Friend  (3  L.  D.,  210) ;  Merritt  r.  Short  (ibid.,  435). 

Acton  having  failed  to  appear  at  said  hearing,  or  appeal  from  the 
decision  of  the  local  office,  his  said  filing  shonld  be  canceled,  and  the 
land  held  subject  to  the  claim  of  the  first  legal  applicant. 

The  decision  of  your  office  is  accordingly  modified. 


ADDITIONAL  TOWNSITE  ENTBY. 

Morgan  City. 

An  additional  townsite  entry  cannot  be  aHowed  to  a  town  that  holds,  nnder  its  for- 
mer entry,  more  land  than  its  present  population  wonld  entitle  it  to  enter. 

Acting  Secretary  Muldrow  to  Commissioner  Stockslager^  August  6,  1888* 

I  have  before  me  the  appeal  of  Samuel  Francis,  ma^'or  of  Morgan 
City,  from  3'our  decision  of  January  18, 1887,  holding  for  cancellation 
said  city's  (additional)  towusite  cash  entry  for  the  SE.  J,  Sec.  36,  T.  4  N., 
B.  2  E.,  Salt  Lake  City,  Utah. 

Section  4  of  the  act  of  March  3,  1877(19  Stat,  392),  under  which  said 
addititional  entry  was  made,  provides,  that  (any)  such  additional  entry 
shall  not  together  with  all  prior  entries  be  in  excess  of  the  area  to  which 
the  town  may  be  entitled  at  the  date  of  the  additional  entry  by  virtue 
of  its  population  as  prescribed  in  section  2389  of  the  Revised  Statutes. 

It  appears  by  the  record  that  "  at  the  date  of  the  additional  entry  ^ 
Morgan  City  had  only  six  hundred  inhabitants  :  a  number  which,  under 
section  2389  of  the  Revised  Statutes  would  entitle  it  to  no  more  than 
six  bnndred  and  forty  acres  in  all.  The  town,  however,  already  holds, 
under  its  former  entry,  eight  hundred  and  eighty  acres,  or  two  hundred 
and  forty  acres  more  than  its  present  population  would  entitle  it  to  get. 

It  is  clear,  therefore,  that  the  allowance  of  the  additional  entry  would 
cause  the  town's  holding  to  be  still  more  largely  "  in  excess  of  the  area 
to  which  the  town  (was)  entitled  at  the  date  of  (such)  additional  entry 
by  virtue  of  its  population." 

Your  said  decision,  cancelling  such  excessive  entry,  is  accordingly 
affirmed." 
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HOMESTEAD  ENTRY—RESIDENCE. 

Patrick  Manning. 

Residence  on  land  and  presence  thereon  are  not  synonymous  or  convertible  phrases. 
Actual  presence  on  the  laud  is  necessary  in  the  first  instance  in  order  to  acqaire 
residence,  as  the  entry  man  must  ^o  on  the  land  for  that  purpose,  but  contionoos 
presence  thereafter  is  not  essential  to  the  continuity  of  such  residence. 

First  Assistant  Secretary  Muldrow  to  Commissioner  StocJcsIa/^er,  August 

G,  1888. 

I  have  considered  the  appeal  of  Patrick  Manuing  from  the  decision 
of  your  office  of  December  7,  1886,  rejecting  his  final  proof  ami  sas- 
pending  his  homestead  entry  No.  999,  for  the  N.  i  of  SE.  J,  W.  J  NE. 
i,  Sec.  30,  T.  23  N.,  R.  38  E.,  Spokane  Falls  district,  Washington  Terri- 
tory. 

The  claimant  made  said  homestead  entry,  March  27,  1880,  and  final 
proof  thereon  August  15,  1885. 

The  proof  shows  that  the  claimant  went  upon  theland  in  August,  1880, 
and  built  a  house,  and  ^^  during  the  years  1880-1-2,  he  was  on  the  land 
about  two  or  three  months  each  year,  never  being  absent  more  than 
three  months  at  a  time  and  then  remaining  on  the  land  two  or  three 
weeks,"  and  since  May,  1883,  about  two  years  and  three  mouths  before 
making  proof,  he  lived  upon  the  land  all  the  time.  He  was  a  single 
man  with  no  means  of  living  or  improving  his  claim  except  his  daily 
labor,  and  his  absences  during  the  years  1880-1-2,  were  necessary  to 
enable  him  to  make  a  living  and  improve  the  land.  His  improvements 
consisted  of  lumber  dwelling  house,  twelve  and  one  half  by  sixteen 
feet,  with  one  door  and  one  window ;  a  stable,  cellar,  corral,  well,  twenty- 
five  acres  broken,  and  two  hundred  and  forty  rods  of  fence — of  the  total 
value  of  not  less  than  $500.  He  cultivated  one  acre  the  first  year,  eight 
acres  the  second,  ten  acres  the  third  year,  and  at  date  of  proof  had 
twenty  acres  under  cultivation.  He  has  had  no  other  home  since  going 
upon  the  land  in  August,  1880. 

The  local  officers  accepted  the  proof  and  issued  final  certificate  Aagnst 
20,  1885.  Your  office  held  the  proof  insufficient,  mainly  on  the  ground 
that  residence  was  not  established  until  May,  1883,  the  date  at  which 
his  continuous  and  uninterrupted  presence  upon  the  land  commenced. 
In  this  1  do  not  concur.  ^^  Eesidence  is  established  from  the  time  the 
settler  goes  upon  the  land  with  the  bona  fide  intention  of  making  his 
home  there  to  the  exclusion  of  one  elsewhere.''  Grimshaw  v.  Taylor, 
4  L.  D.,  330. 

The  extent  and  character  of  the  claimant's  improvements,  the  increase 
each  year  alter  the  first  in  his  acreage  under  cultivation,  his  contiaaous 
presence  upon  the  land  the  two  years  and  three  months  preceding  his 
proof,  and  the  fact  that  he  had  no  other  home,  all  combine  to  show 
clearly  that  when  he  went  upon  the  land  in  August,  1880,  and  bnilt  his 
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dwelling  his  intention  was  ''to  make  bis  home  there  to  the  exclusion  of 
one  elsewhere,'' and,  hence,  that  he  then  established  residence  upon  the 
land.  He  was  actually  upon  the  land,  iC  is  true,  but  a  comparatively 
short  period  of  time  during  the  first  three  years,  but  his  absences  were 
with  the  intent  of  returning  and  necessary  to  enable  him  to  live  and  to 
improve  the  land ;  hence,  they  were  not  evidence  of  an  intent  to  abandon, 
and  the  residence  which  he  had  established  was  not  lost  or  forfeited  by 
such  absences. 

It  is  stated  as  one  ground  of  the  decision  of  your  office  that  the 
claimant's  "residence ''was  not  "continuous"  doubtless  meaning  there- 
by, that  his  actual  presence  upon  the  land  was  not  continuous.  Besi- 
dence  on  land  and  presence  thereon  are  not  synonymous  or  convertible 
phrases.  Actual  presence  on  the  land  is  necessary  in  the  first  instance 
in  order  to  acquire  residence  as  the  entrymen  must  go  on  the  land  for 
that  purpose;  but  continuous  presence  there  after  is  not  essential  to  the 
continuity  of  such  residence  once  acquired.  Residence  having  been  es- 
tablished, subsequent  absence  animo  revertendi  and  for  a  purpose  which 
the  law  recognizes  as  a  sufficient  exrcuse  for  such  absence,  does  not  in- 
dicate an  intent  to  abandon,  and  without  such  intent,  the  legal  con- 
tinaity  of  the  residence  is  not  broken,  as,  in  such  cases,  the  act  and  in- 
tent must  concur. 

If  further  evidence  of  the  good  faith  of  the  claimant  in  this  case  were 
required,  it  is  furnished  in  the  affidavit  which  he  files  with  his  appeal 
to  this  Department,  dated  March  7,  1887,  and  corroborated  by  two  wit- 
nesses, from  which  it  <ippears  that  since  making  his  proof  he  has  lived 
upon  the  land  uninterruptedly  and  put  additional  improvements  thereon 
of  the  value  of  $300. 

The  decision  of  your  office  is  reversed  and  the  entry  will  be  passed  to 
I>atent. 


PRACTICE— SUCCESSFl'L  CONTESTANT— ACT  OF  JUNE  16,  1880. 

SCHABER  V.  HOYT. 

Where  the  successful  contestaut  is  apparently  disqualified  to  enter  the  land,  a  cash 
entry  thereof,  under  the  act  of  June  15,  1880,  made  pending  contest,  will  not  be 
canceled,  but  suspended,  and  due  opportunity  given  the  contestant  to  assert  bis 
claim  to  a  preferred  right  of  entry. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stocl'slagerj  August 

6, 1888. 

I  have  before  me  the  appeal  of  James  Hoyt  from  your  decisions  of 
July  3,  and  July  31, 1886,  holding  for  cancellation  his  homestead  entry 
No.  1459,  and  cash  entry  No.  1704,  for  the  SW.  J,  Sec.  19,  T.  19  8.,  K. 
21  W.,  Wa-Keeney  district,  Kansas. 

Said  homestead  entry  No.  1459  was  made  May  9, 1878. 
3263-.VOL  7 10 
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Contest  was  instituted  against  the  same,  on  the  ground  of  abandon- 
ment, by  Bilger  Schaber,  and  notice  of  hearing  under  said  contest,  for 
June  22, 1885,  was  given  b^^  publication.  At  the  hearing  Hoyt  did  uot 
appear,  but  Schaber  and  two  other  witnesses  testified  in  support  of  the 
contest. 

On  January  16, 1886,  the  local  officers  decided  in  favor  of  the  contest* 
ant,  and  on  February  25, 1886,  the  eutryman  appealed. 

On  July  3,  1886,  you  affirmed  the  decision  of  the  local  officers  in 
favor  of  contestant,  and  held  the  original  homestead  entry  for  caDceU 
lation. 

On  July  31, 1886,  you  held  said  cash  entry  Xo.  1704,  for  cancellation, 
"for  the  reason  that  said  homestead  entry  was  adjudged  forfeited  by 
this  (your)  office  July  3,  1886,  on  the  charge  of  abandonment  made  by 
Hilger  Schaber  April  22,  1885,  and  also  because  said  cash  entry  was 
made  pending  contest  in  the  case  of  Schaber  v.  Hoyt  (13  Copp,  30)." 

It  was  no  doubt  irregular  to  allow  the  cash  entry  during  the  pendency 
of  Schaber's  contest;  but,  as  the  suspension,  pending  a  contest,  of  the 
contestee's  right  to  purchase  under  the  act  of  June  15,  1880,  is  insisted 
on  solely  for  the  sake  of  the  contestant's  preference  right  to  enter  in 
the  event  of  his  succeeding — and  as  the  contestant  here,  Hilger  Scfaaber, 
is  apparently  shown  by  the  records  of  your  office  to  be  disqualified  to 
enter  the  tract  in  question  (he  having  it  w^ould  seem  already  used  his 
homestead,  pre-emption,  and  timber  culture  rights)  the  irregularity  is 
in  this  case  a  merely  technical  one,  which  need  not  be  held  fatal.  The 
utmost  that  in  my  opinion  should  be  done,  under  the  circumstances,  is 
to  hold  floyt's  cash  entry  subject  to  such  right  to  enter  as  Schaber 
may  show  himself  q\ialii]ed  to  exercise  and  shall  actually  offer  to  exer- 
cise within  thirty  days  from  and  after  notice  to  him  of  this  decision. 

Your  said  decision  is  modified  accordingly. 


PRACTICE— RECONSIDERATION— RES  JUIUCATA. 

Francis  Palms  et  al. 

A  final  decisiou  by  the  Secretary  of  the  loterior  is  conclasive  ae  to  departmental  ac- 
tion on  the  question  therein  involved,  and  will  not  be  disturbed  by  his  successor 
in  office  where  no  new  question  is  presented  for  consideration. 

Secretary  Vilas  to  Commissioner  StocJcslager.  August  7,  1888. 

I  have  considered  the  appeal  of  Francis  Palms,  Ephraim  A,  Lynn, 
William  S.  Adams,  George  Riley  and  Frederick  Keefer,  transferees,  from 
the  decision  of  your  office,  dated  March  11,  1887,  refusing  to  re-instate 
military  land  warrants,  Kos.  1,  2,  3,  4,  5,  6,  7  and  8,  issued  on  account 
of  the  military  services  of  Dan.  Drake  Henrie,  under  the  provisions  of 
the  act  of  Congress  approved  January  26, 1849  (9  Stat,  755). 

The  record  shows  that  said  warrants  were  canceled  by  the  Hon. 
Commissioner  of  Pensions,  on  July  13,  1871,  pursuant  to  a  request  of 
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yoar  office,  dated  March  18, 1871,  for  the  reason  that  they  had  been 
erroneously  issued,  because  your  office,  on  February  17,  1849,  issued 
two  special  warrant  certificates  of  one  section  each,  authorizing  said 
Heurie,  or  his  assignees,  to  enter  free  of  cost  one  section  of  any  of  the 
public  lands  subject  to  private  entry,  which  warrants  were  delivered  to 
said  Heurie,  thus  satisfying  the  provisions  of  said  act  relating  thereto. 

It  further  appears  that  upon  the  appeal  of  the  transferees,  the  action 
of  the  Hon.  Commissioner  of  Pensions,  canceling  said  warrants,  was 
affirmed  by  my  predecessor,  Secretary  Delano  (Pension  Records,  Vol. 
1,  ]).  330) ;  that,  on  the  petition  of  the  attorney  of  the  assignees,  my 
predecessor,  Secretary  Schurz,  on  June  19,  1879  (Pension  Records,  Vol. 
6,  p.  29),  declined  to  reopen  the  case,  as  to  the  law,  or  the  facts,  on  the 
ground  that  the  same  was  res  judicata.  Your  office  declined  to  recon- 
sider the  case,  for  the  reason  that  the  decision  of  the  Commissioner  of 
Pensions  has  been  twice  affirmed  by  the  Secretary  of  the  Interior,  and 
the  case  has  passed  in  rem  judicatam. 

From  the  foregoing,  it  is  quite  evident  that  your  office  has  no  juris- 
diction to  review  and  revoke  the  adjudications  of  this  Department. 

The  precise  question  presented  here  was  passed  upon  by  my  prede- 
cessor, Secretary  Schurz,  who  declined  after  the  lapse  of  six  years  to 
re-open  the  judgment  rendered  by  Secretary  Delano.  The  objection 
urged  against  the  decision  of  Secretary  Delano,  namely,  that  it  was 
made  inadvertently  and  without  full  knowledge  of  all  of  the  material 
facts  in  the  case,  and  did  not  state  any  reason  for  his  decision,  is 
without  force,  for  if  the  question  of  the  rights  of  the  innocent  purchas- 
ers of  said  warrants  was  not  properly  presented,  it  was  the  exact  ques- 
tion involved,  and  must  have  been  decided  by  the  Secretary,  as  the  ap- 
peal was  taken  by  the  transferees,  claiming  to  be  innocent  purchasers. 

The  United  States  supreme  court  has  repeatedly  decided  thai  a  ques- 
tion properly  involved,  and  which  might  have  been  raised  and  deter- 
mined in  a  former  case,  is  barred  by  a  decision  therein.  Stockton  v. 
Ford  (18  How.,  418);  Aurora  v.  West  (7  Wall.,  82) ;  Moore  v.  Horner 
(2  L:  D.,  594).  But  there  can  be  no  question  that  my  predecessor.  Sec. 
retary  Schurz  passed  upon  the  exact  question  presented  by  the  appel- 
lants, on  precisely  the  same  state  of  facts,  and  refused  the  petition  of 
the  appellants.  This  actionis  conclusive  upon  the  Department.  Rancho 
Corte  De  Madera  Del  Presidio  (1  L  D.,  232) ;  fliggins  v.  Wells  (3  L. 
D.,  21) ;  Mansfield  v.  Northern  Pacific  R.  R.  Company  (ibid.,  537) ;  State 
of  Oregon  (ibid.,  595);  Rancho  San  Rafael  De  La  Zanja  (4  L.  D.,  482). 
In  the  last  named  case  my  predecessor.  Secretary  Lamar,  said  : 

It  is  unnecessary  to  determine  what  conclusion  I  miglit  reach,  if  the  question  as  to 
the  i^sue  of  the  order  was  before  nio  as  an  original  question  ;  but  having  been  passed 
upon  by  my  predecessor,  with  all  the  tacts  and  law  before  him  that  are  now  submit- 
ted to  me,  I  do  not  deem  it  consistent  with  good  administration  to  reconsider  his  ac- 
tion. Unless  the  principle  of  res  judicata  is  recognized,  administrative  action  may 
become  involved  in  chaos  ;  the  labors  of  the  Department  would  become  too  cumbrous 
to  admit  of  their  intelligent  discharge  ;  uncertainty  wonld  cloud  every  inchoate  title, 
and,  in  many  instances,  vested  rights  would  be  endangered. 
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See  also  tbe  case  of  Henry  A.  Pratt  et  al.  (5  L.  D.,  185.) 
The  application  for  tbe  reinstatement  of  said  warrants  must  be  de- 
nied.   Tbe  appeal  in  said  case  is  dismissed. 


RAILROAD  GKANT— HOMESTI5AD  ENTRY -ACT  OF  JUNE  15,  1880. 

Northern  Pac.  K.  R.  Co.  p.  Taylor. 

A  cash  eDtry,  made  under  the  act  cf  Jiiue  }5,  1880,  and  subBiHtiDg  at  date  of  dednite 
locatiou,  excepts  the  land  covered  thereby  from  the  operation  of  tbe  grant,  and 
this  without  regard  to  auy  subsequent  decision  as  to  the  validity  of  such  entry* 

Secretary  Vilas  to  Commissioner  Siodcslager^  August  7,  1888. 

T  have  considered  the  case  of  the  Northern  Pacific  Kailroad  Company 
V.  Jacob  B.  Taylor,  on  appeal  by  the  former  from  your  office  decision  of 
November  1,  1880,  holding  that  tbe  following  tracts  of  land,  viz:  the 
S.  i  NE.  4,  and  the  NE.  i  SE.  i  of  Sec.  31 ,  T.  15N.,  R.  18  E.,  North  Yakima, 
Washington  Territory  land  district,  were  excepted  from  the  grant  to 
said  company  of  July  2,  1864  (13  Stat.,  365). 

^  This  land  is  within  the  limits  of  tbe  withdrawal  made  on  the  filing  of 
said  company's  branch  line  of  road  which  took  effect  July  13,  1879.  It 
is  also  within  tbe  granted  limits  of  said  grant  as  determined  by  the  map 
of  definite  location  of  said  road  west  from  Yakima  City  filed  May  24, 
1884. 

On  January  2, 1877,  Taylor  filed  pre-emption  declaratory  statement 
for  said  land,  alleging  settlement  thereon  December  23, 1876,  which  filing 
still  remains  of  record  uncanceled. 

On  June  20,  1879,  Taylor  made  homestead  entry  for  the  same  land, 
which  entry  was  canceled  September  18,  18S0,  upon  the  filing  by  Tay- 
lor of  a  relinquishment  dated  May  26,  1880,  and  acknowledged  Sep- 
tember 4, 1880.  On  October  9,  1883,  said  Taylor  made  application  to 
purchase  said  land  under  tbe  provisions  of  the  second  section  of  the 
act  of  June  15,  1880  (21  Stat.,  237),  which  application  was  approved  by 
the  register,  whereupon  the  applicant  paid  the  purchase  price  for  said 
land  and  cash  certificate  issued  bearing  date  of  February  7^  1884.  This 
entry  remained  intact  on  the  record  at  the  date  of  the  filing  of  the  map 
of  definite  location.  It  is  admitted  by  the  appellant  that  Ta^^lor's 
homestead  entry  under  the  rulings  of  tbe  Department,  excepted  the 
tract  from  tbe  withdrawal  on  general  route,  but  it  contends  that  his 
relinquishment  after  the  passage  of  the  act  of  June  15,  1880,  was  a 
complete  waiver  of  any  right  be  had  under  that  law,  and  the  admission 
by  tbe  local  officers  of  his  entry  under  said  law,  was  an  illegal  act 
without  authority  of  law,  and  said  entry  was  consequently  void  and 
could  not  operate  to  defeat  tbe  company's  claim.  This  contention  can- 
not be  sustained.  This  entrj'^  so  long  as  it  remained  of  record,  served 
to  segregate  tbe  land  covered  thereby  from  tbe  public  domain,  and  this 
without  regard  to  any  subsequent  decision  as  to  its  validity. 
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The  question  as  to  the  validity  of  tbis  entry  so  far  as  the  records  be- 
fore me  show  has  not  vet  been  determined  in  vour  office. 

I  concur  in  the  conclusion  reached  in  your  office  decision,  that  Tay- 
lor's cash  entry  prevented  the  attachment  in  the  company,  of  any  right 
to  the  land  covered  thereby,  on  the  filing  of  the  map  of  definite  loca- 
tion, and  the  same  is  hereby  affirmed. 


RAILIIOAD  GRANT-SELKC:TI0N— PRE-EMPTIOX  FINAL  PROOF. 

Central  Pac.  R.  R.  Co.  v,  Geary. 

A  pending  selection  of  record  entitles  the  railroad  company  to  special  notice  of  in- 
tention to  snbmit  final  proof  and  make  entry  of  the  land. 

Final  proof  shonld  not  be  received,  or  considered,  while  the  land  for  which  it  is 
offered  is  covered  by  ajiending  indemnity  selection. 

Secretary  Vilas  to  Commissioner  StocJcslagery  August  7,  1888. 

I  have  considered  the  case  of  the  Central  Pacific  Railroad  Com])any 
V.  John  Geary  on  appeal  by  the  former,  from  your  office  decision  of 
November  3,  1886,  affirming  the  action  of  the  local  officers  and  allow- 
ing Geary  to  make  preemption  entry  of  the  NW.  J  of  Sec.  27,  T.  3G  N., 
li.  1  W.,  M.  D.  M.,  Shasta  California  land  district. 

This  tract  is  within  the  indemnity  limits  of  the  grant  of  July  25, 1866 
(14  Stat.,  239)  to  the  California  and  C)re«ron  Kailroad  Company,  now 
the  Central  Pacific  Railroad  Company,  Oregon  branch,  as  shown  by 
said  company's  map  of  definite  location  filed  August  5,  1871.  The 
lands  in  the  indemnity  limits  were  withdrawn  by  letter  of  August  25, 
1871,  received  at  the  local  office  September  6. 

Township  j)lat  was  filed  in  the  local  office  August  17,  1883. 

On  November  27,  1885,  one  Jennie  V.  Frisbie  made  application  to 
purchase  the  SW.  ^  N\V.  J,  and  the  NPl  J  NW.  J  of  said  section,  as 
timber  land. 

On  January  5. 1886, Geary  filed  pre-emption  declaratory  statement  for 
the  NVV.  J  of  said  section  alleging  settlement  November  23,  1885. 

On  January  7,  1886,  the  Central  Pacific  Hailroad  Company  applied 
at  tlie  local  office  to  select  as  indemnity  the  land  covered  by  Geary's 
filing,  which  application  was  rejected,  and  ap[>eal  taken  to  your  office 
which  appeal  was  still  pending  there  at  the  date  of  your  office  decision 
of  November  3,  1886  now  under  consideration. 

On  January  18,  1886,  Geary  filed  his  affidavit  alleging  that  said  land 
was  more  valuable  for  agricultural  purposes  than  for  the  timber  thereon 
and  asking  that  a  hearing  be  ordered  to  determine  the  character  of  the 
land. 

Hearing  was  ordered  for  March  3,  1886,  and  notice  thereof  duly 
served  on  the  timber  land  applicant.  On  that  day  Frisbie  made  de» 
fault.     Geary  appeared  with  his  witnesses  and  The  attorney  for  the 
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Central  Pacific  R.  R.  Co.  ap])eare<l  and  filed  protest  against  the  hearing 
and  against  the  allowance  of  either  Geary's  or  Frisbie's  claim,  alleging 
that  said  company  had  not  been  served  with  legal  notice  of  said  hear- 
ing and  that  said  lands  being  within  the  withdrawal  in  favor  of  said 
company  were  not  subject  to  disposal  as  public  land. 

Testimony  respecting  the  character  of  the  land  was  submitted  and 
the  local  officers  decided  <Hhat  the  land  in  question  is  agricultural  in 
character  and  fit  for  cultivation."  No  appeal  was  tal'en  from  that  de- 
cision. The  local  officers,  it  seems,  did  not  pass  upon  the  protest  filed 
by  the  railroad  company  nor  has  any  thing  been  done  to  determine  the 
questions  raised  thereby. 

On  June  24,  1886,  Geary  after  giving  notice  therefor  by  posting  and 
publication  submitted  final  proof  under  his  filing  which  proof  wiis  by 
the  local  officers  approved.  The  claimant  paid  the  purchase  money  for 
the  land  and  final  certificate  was  issued  to  him. 

In  your  office  decision  approving  the  action  of  the  local  officers  it  is 
said,  ^^  No  appearance  was  made  in  behalf  of  the  Central  Pacific  Rail- 
road Company,  when  Geary  submitted  proof,  to  contest  his  claim  in 
response  to  his  published  and  posted  notice  of  his  intention  to  make 
the  same  and  by  such  failure  to  appear,  said  company  waived  its  claim 
in  the  premises  and  is  barred  from  objecting  to  subsequent  action  on  the 
entry  by  this  office — (Forrester  case,  1  L.  D.,  475 — St.  P.  M.  M.  Ry. 
Co.  V.  Cowles  3  L.  D.,  220— A.  &  P.  R.  R.  Co.  v.  Buckmaii,3  L.  D., 
276.)" 

The  company  appealed  from  that  decision. 

It  is  claimed  on  behalf  of  the  appellant  that  the  local  officers  -had  no 
authority  to  allow  an  entry  on  said  land  while  it  was  withdrawn,  that 
the  company  being  a  chiimaut  of  record  by  reason  of  its  application  to 
select  said  lauds  should  have  been  specially  cited  to  ai)pearand  contest 
Geary's  right  to  the  land,  and  that  it  was  error  in  your  office  to  hold 
that  the  company  had  waived  its  claim  to  the  land  by  its  failure  in  the 
absence  of  special  notice,  to  appear  and  contest  Geary's  claim.  I  c^ui- 
not  concur  with  your  office  in  the  conclusion  th  it  the  company  baij 
waived  its  claim  to  this  land.  It  had  tiled  a  formal  protest  against  the 
allowance  of  an  entry  therefor,  and  it  had  selected  this  land  as  indem- 
nity. This  selection  by  the  company  constituted  it  an  adverse  claiiuant 
of  record,  and  as  such  adverse  claimant  of  record  it  should  have  been 
specially  notified  of  the  intention  of  Geary  to  submit  final  proof. 

It  was  error  to  hold  that  the  company  had  by  its  failure  in  the  absence 
of  such  special  notice  to  appear  when  Geary  offered  his  final  proof  and 
object  to  its  acceptance,  waived  its  claim  to  the  land  and  was  barred 
from  objecting  to  subsequent  action  on  the  entry.  It  was  also  error  to 
recei\e  or  consider  Geary's  final  proof  while  the  claim  of  the  company 
to  said  land  was  pending  undetermined  in  your  office.  Geary's  claim 
should  have  been  held  to  await  the  disposition  of  the  company's  selec- 
tion. 
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I  find  from  an  examination  of  the  records  ofyouroflBce  that  the  com- 
pany's appeal  has  not  yet  been  disposed  of.  In  order  that  the  respective 
daima  of  Geary  and  the  railroad  company  may  be  properly  considered 
and  determined  the  case  is  returned  to  your  oflBce.  If  the  company's 
claim  should  upon  such  consideration  be  rejected  Geary  shouUl  not  be 
required  to  make  new  final  proof,  but  that  already  made  may,  if  satis- 
factory, be  accepted. 


RAILROAD  GRANT— EXTENT  OF  GRANT. 

St.  Paul,  M.  &  M.  Ry.  Co. 

Under  the  grant  of  March  3,  1857,  aa  extended  by  the.  act  of  March  .3, 1665,  the  right 
to  take  lands  as  gran  ted  lands,  is  confined  to  the  ten  mile  limit. 

Secretary  Vilas  to  Commissioner  StockslageVj  August  7,  1888. 

I  have  examined  the  appeal  of  the  St.  Paal,  Minneapolis  and  Mani- 
toba Eailway  Company,  from  your  office  decision  of  October  21,  1886, 
rejecting  its  application  to  select  certain  lands  under  the  grant  by  act 
of  March  3,  1857  (11  Stat.,  195,  as  extended  by  act  of  March  3,  1865  (13 
Stat.,  526). 

The  lands  embraced  in  said  selections  are  as  follows  : 

«  •  #  #  #  •  • 

Total  area  2,079.70  acres. 

These  tracts  are  all  outside  the  ten  mile  granted  limits  and  the  appli- 
cation was  made  to  select  them  as  granted  lands  under  the  authority  ot 
the  decision  of  the  United  States  supreme  court  in  the  case  of  the  Winona 
and  St.  Peter  R.  R.  Co.  v.  Barney  (113  U.  S.,  618),  decided  March  2, 
1885,  where  it  was  held  that  tlie  additional  grant  made  by  act  of  March 
3, 1865,  was  one  of  quantity  to  be  selected  within  the  limits  named. 
Before  the  case  reached  your  office  that  ruling  was  changed  in  the  de- 
cision of  March  1,  1886,  in  the  same  case  (117  U.  S.,  228),  where  it  was 
held  that  the  grant  was  one  of  laud  in  place,  and  not  one  of  quantity. 

Under  the  authority  last  cited  said  company  could  not  take  lands 
outside  the  teu  mile  limit  as  granted  lands  and  said  selection  was  for 
this  reason  properly  rejected. 

In  the  decision  of  your  office  said  selection  was  discussed  as  an  ap- 
plication to  select  indemnity  land  and  the  right  of  the  company  to  take 
these  lands  as  indemnity  was  passed  upon. 

In  its  appeal  from  the  action  of  the  local  officers  the  company  states 
distinctly  that  these  lands  are  not  claimed  as  indemnity  but  as  granted 
lands.  It  was  therefore  unnecessary  to  discuss  the  questions  that  might 
have  come  into  the  case  if  the  application  had  been  to  take  these  tracts 
as  indemnity,  and  the  ruling  of  your  office  upon  those  questions  has  not 
been  passed  upon  here. 

For  the  reasons  herein  set  forth  your  office  decision  rejecting  the  ap 
plication  under  consideration  is  affirmed. 
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PRIVATE  I.AND  CLAIM— INDEMNITY. 

MoDoNOGH  School  Fund. 

The  third  section  of  the  act  of  March  3,  1819,  confirmed  the  amonnt  claimed  by  the 
liarties  named  in  the  commissioner's  list  referred  to  therein  ;  and  indemnity  is  not 
authorized  for  anv  land  in  excess  of  the  amount  so  claimed  and  confirmed. 

ftr 

8eeietary  Vilas  to  Commissioner  Stockslager^  August  8,  1888. 

On  October  12,  1885,  the  duly  authorized  attorney  for  the  '^John 
McDonogh  School  Fuud,  City  of  New  Orleans,"  legatee  of  John  McDo- 
uogh,  deceased,  made  application  to  the  surveyor-general  at  that  place 
lor  certificates  of  location  to  be  issued  in  ])ursuance  of  the  third  section 
of  the  act  of  June  2, 1858  (II  Stat.,  294),  in  satisfaction  of  the  certain  pri- 
vate land  claim  of  Brown  and  McDonogh,  and  designated  in  the  "  supple- 
mentary list  of  the  number  of  actual  settlers  in  that  part  of  Louisiana 
which  lies  east  of  the  river  Mississippi  and  island  of  New  Orleans  and 
west  of  Pearl  River,"  dated  June  7, 18I.'3,  by  James  O.  Cosby,  commis- 
sioner, as  No.  181  (American  State  Papers,  Gales  and  Seaton's  Edition, 
Vol.  3,  p.  7G). 

The  applicants  having  produced  sufficient  evidence  of  authority,  the 
surveyor-general  issued  and  on  April  24,  1886,  transmitted  for  your 
approval  two  certificates  of  location,  designated  as  447  A  and  447  B, 
for  80  and  20.37  acres,  respectively,  '*  in  pait  satisfaction  of  the  eon- 
firmed  and  partially  located  land  claim  to  Brown  and  McDonogh,  con- 
firmed for  six  hundred  and  forty  acres  by  act  March  3,  1819,  being  cer- 
tificate No.  87,  and  entered  as  No.  184  in  James  O.  Cosb^\'s  supplemental 
list,  etc. 

August  12, 1886,  your  office  declined  to  authenticate  these  certificates 
and  held  the  same  for  cancellation.  From  tbis  action  the  ai>plicant 
appeals. 

The  record  contains  a  copy  of  notice,  dated  St.  Helena,  September 
27,  1814,  addressed  to  James  O.  Cosby,  commissioner,  etc.,  by  John 
McDonogh  and  Shepherd  Brown  to  the  effect  that  they  claimed 

Foarthundred  arpeuts  of  land  on  the  east  side  of  the  river  Amite,  about  one  leagne 
from  ite  mouth  (being  within  your  district;,  bj'  virtue  of  the  settlement  righUi  of  John 
Tuley  and  Peter  Sides,  made  in  the  month  of  February,  1802,  etc. 

This  copy  is  duly  certified  by  the  register  as  "  a  true  copy  of  a  notice 
on  file  in  this  office''  for  the  claim  of  Brown  and  McDonogh,  designated 
as  "  No.  184"  on  the  supplemental  list  by  Cosby,  commissioner,  as  afore- 
said. 

Section  three  of  the  act  of  March  3,  1819,  supraj  provides: 

And  be  it  further  enacted^  That  every  person,  or  his  or  her  legal  representative,  whose 
claim  is  comprised  in  the  lists,  or  register  of  claims,  reported  by  the  said  commission- 
ers, and  the  persons  embraced  in  the  list  of  actual  settlers,  or  their  legal  representa- 
tives, not  having  any  written  evidence  of  claim  reported  as  aforesaid,  shall,  where  it 
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appears,  by  the  said  reports,  or  by  the  said  lists,  that  the  laud  claimed  or  settled  on  had 
been  actually  inhabited  or  cultivated,  by  such  person  or  persons  in  whose  right  he 
claims,  on  or  before  the  fifteenth  day  of  April,  one  thousand  eight  hundred  and  thir- 
teen, bo  entitled  to  a  grant  for  the  land  nn  claimed,  or  settled  on,  as  a  donation:  PrO' 
ridedy  That  not  more  than  one  tract  shall  be  thus  granted  to  any  one  person,  aud  the 
same  shall  not  contain  more  than  six  hundied  and  forty  acres ;  aud  that  no  lands 
shall  be  thus  granted  which  are  claimed  or  recognized  by  the  precediug  sections  of 
this  act. 

.  September  8,  1830,  the  register  and  receiver  of  the  land  office  at  St. 
Helena  issued  their  certificate  No.  87,  which  states : 

In  pursuance  of  the  act  of  Congress  passed  March  3,  1819,  entitled  an  act  for  adjust- 
ing the  claims  to  land  and  establishing  land  offices  in  the  district  east  of  the  Island 
of  New  Orleans,  we  hereby  certify  that  Brown  and  McDonogh  are  entitled  to  a  section 
of  land  situate  m  the  parish  of  St.  Helena,  claimed  by  inhabitation  and  cultivation, 
and  so  reported  by  the  commissioner  in  his  report  of  actual  settlement  claims. 

The  register  and  receiver,  on  the  same  day,  September  8, 1830,  issued 
an  order  of  survey  in  accord  with  said  certificate.  This  order  was 
amended  by  a  subsequent  order  of  survey,  issued  February  3, 1854,  and 
the  claim  was  finally  located  as  Sec.  52,  T.  8  S.,  R.  6  E.,  and  Sec.  37,  T. 
9  S.,  R.  6  E.,  Greensburg  district,  Louisiana,  containing  an  aggregate 
of  539.03  acres. 

The  applicants  contend  that  the  said  claim  No.  ISt  was  confirmed  for 
six  hundred  and  forty  acres  and  scrip  should  issue  under  the  act  of  1858, 
for  the  difference  between  that  amount  and  the  amount  so  located,  /.  e., 
100.37  acres.  I  fullv  concur  in  your  conclusion  that  this  can  not  be 
allowed. 

Section  three  of  the  act  of  1819,  supra ^  provides  that  the  parties  named 
in  the  commissioners'  list  of  actual  settlers  shall  be  entitled  to  a  grant 
for  the  land  claimed  or  settled  on  before  Ai)ril  15,  1813. 

The  act  further  provides  that  not  more  than  one  tract  shall  be  thus 
granted  to  any  one  person,  and  the  same  shall  not  contain  more  than 
six  hundred  and  forty  acres. 

The  commissioner's  list  herein  describes  claim  184  of  Brown  and 
McDonogh  as  one  settlement  claim  acquired  by  purchase,  but  in  no 
way  does  said  list  indicate  the  amount  of  land  claimed. 

The  act  of  March  1819,  supra,  confirmed  the  amount  claimed  by  the 
parlies  named  in  the  commissioner's  list  referred  to.  Clearly,  therefore, 
the  confirmation  to  Brown  and  McDonogh  was  for  the  amount  claimed 
in  the  said  notice  of  September  .^7, 1814,  to  wit,  four  hundred  arpents,  or 
340.28  acres.     See  John  Shafer  (5  L.  D.,  288). 

This  claim  being  confirmed  only  to  the  extent  of  340.28  acres,  its  sub- 
sequent certification  and  location  in  the  manner  stated  was  erroneous. 
Instead  of  the  government  being  liable  for  the  idemnity  claimt^d,  this  rec- 
ord shows  that  claim  No.  184  has  received  199.35  aeies  more  than  the 
amount  to  which  it  was  legally  entitled. 

Tour  decision  is  affirmed. 
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osage  indian  i.and— final  proof. 
Reed  v.  Buffington. 

Failure  to  submit  linal  proof  within  six  months  after  Osage  iilinj(  renders  the  right  of 
entry  thereunder  subject  to  intervening  adverse  claims. 

First  Assistant  Secretary  Muldroic  to  Commissioner  Stockslager^  August 

8,  1888. 

This  cause  comes  before  me  on  appeal  of  Jen uie  Buffiugton  from  jour 
office  decision  of  February  17,  1887,  holding  for  cancellation  her  filing 
for  SE.  J,  Sec.  7,  T.  28,  8.,  R.  16  W.,  Lamed  land  district,  Kansas. 

The  land  in  question  is  Osage  Indian  trust  and  diminished  reserve 
lands.    These  lauds  have  been  the  subject  of  several  acts  of  Congress. 

In  the  Woodbury  case  (5  L.  D.,  307)  it  was  held  that  the  act  of  May 
28,  1880,  applied  as  well  to  those  who  should  settle  upon  such  lands 
after  the  passage  of  said  act,  as  to  those  who  were  actual  eettlers  at  the 
date  of  the  passage  thereof,  but  who  had  failed  to  comply  with  the  pro- 
visions of  law  theretofore  governing  the  entry  of  such  lands. 

The  record  in  this  case  shows  that  Reed  filed  his  declaratory  state- 
ment October  16, 1884,  alleging  settlement  July  29, 1884,  and  that  Buf- 
fington filed  her  declaratory  statement  for  the  same  tract  December  3, 
1884,  alleging  settlement  September  4,  1884.  Buffington  made  proof 
May  8,  1885,  and  Reed  May  14,  1885. 

It  will  be  observed  that  Reed  ottered  his  final  proof  nearly  seven 
months  after  his  filing,  and  that  Buffington  made  her  proof  only  a  few 
days  over  five  months  after  filing,  each  however,  filed  within  the  time 
required  after  settlement. 

Upon  protest  by  Reed  against  tho  acceptance  of  Buffington's  proof, 
hearing  was  had  by  agreement  of  parties  and  the  evidence  introduced 
shows  substantially  the  correctness  of  a  finding  in  your  said  office  let- 
ter of  February  17,  1887,  viz:  "Both  parties  appear  to  have  the  qualifi- 
cations of  pre-emptors  upon  the  public  land,  and  each  was  an  actual 
settler  at  the  date  of  his  otter  of  proof." 

I  cannot,  however,  concur  in  your  said  decision  that  the  land  in  such 
a  case  must  go  to  the  one  who  was  the  first  actual  settler. 

Under  the  act  of  May  28,  1880,  the  Department  formulated  instruc- 
tions governing  the  entry  and  sale  of  such  lands,  and  on  June  23, 1881, 
the  register  and  receiver  of  the  local  office  (5  L.  D.,  309)  were  instrncte<l 
that  filing  should  be  made  within  three  months  after  settlement  and 
final  proof  submitted  within  six  months  after  filing,  which  requirements 
are  still  in  force,  as  will  be  seen  by  reference  to  circular  of  April  26, 
1887,  (5  L.  D.,  581). 

Now  any  failure  to  comply  with  the  law  and  with  the  requirements 
of  the  Department  as  above  set  out,  on  the  part  of  a  claimant,  would 
operate  to  subject  his  filing  or  settlement  to  that  of  an  intervening 
claimant  who  had  fully  complied  with  the  law. 
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In  this  case  while  the  evidence  shows  that  Keed's  settlement  was 
prior  to  that  of  Buffington  in  point  of  time,  yet  as  decided  in  Rogers  v, 
Lakens  (6  L.  D.,  Ill),  '^he  could  only  maintain  such  priority  by  due 
compliance  with  law.'' 

In  Rogers  v.  Lukens  (stipra)  it  was  held  that,  a  failure  to  make  final 
proof  within  six  months  after  filing,  would  subject  claimant  to  the 
rights  of  an  adverse  claimant. 

It  appearing  without  contradiction  in  this  case  that  Heed's  time  for 
making  proof  had  expired  before  proof  was  offered  by  Buffington,  and 
that  the  tiling  of  said  Buffington  was  made  less  than  six  months  prior 
to  the  offer  of  her  proof  the  right  to  enter  must  be  awarded  to  her,  sub- 
ject to  her  completion  of  the  entry  in  due  form. 

Your  said  office  decision  is  accordingly  reversed. 


ENTRY— APPLICATION  FOR  AMENDMENT. 

Christoph  Nitschka. 

Although  the  provisiou  in  sectioD  2372  R.  S.,  which  requires  in  the  case  of  an  ap- 
plication for  amendment  the  written  opinion  of  the  register  and  receiver  as  to  the 
existence  of  the  mistake,  and  the  credibility  of  the  witnesses  testifying  thereto, 
is  not  in  terras  applicable  to  timber  cnlture  entries,  yet  a  similar  rule  may  be 
properly  applied,  not  only  to  snch  entries,  but  to  all  classes  of  claims  to  which 
said  rule  was  not  made  specially  applicable  by  said  statute. 

Directions  given  for  the  formulation  of  a  circular  in  conformity  with  the  views  here- 
in expressed. 

Pending  ap^dications  will  be  adjudicated  upon  their  merits,  and  under  the  practice 
heretofore  prevailing;  but  where  the  evidence  therein  is  not  fonud  satisfactory 
nnder  the  former  rulings,  such  cases  may  be  remanded  to  the  local  office  for  fur- 
ther evidence  to  be  furnished  and  passed  upon  under  the  regulations  as  herein 
provided. 

A  timber  culture  entry  may  be  amended  so  as  to  take  the  lands  intended  to  be  en- 
tered, where  a  satisfactory  explanation  of  the  mistake  is  furnished. 

Secretary  Vilas  to  Commissioner  Stockslager,  August  8,  1888. 

I  have  examined  the  case  presented  by  the  appejil  of  Christoph 
Nitschka  from  your  office  decision  of  September  28,  1886,  rejecting  his 
application  to  amend  his  timber  culture  entry,  No.  4649,  made  Decem- 
ber 1,  1885,  for  the  NE.  J  of  Sec.  25,  T.  189  N.,  K.  69  \V.,  Aberdeen 
Dakota,  so  as  to  have  it  describe  the  NW,  J  instead  of  the  NE.  ^  of 
said  section. 

Said  application  was  made  in  June,  1886,  under  oath,  corroborated  by 
two  witnesses,  and  sets  out  the  following  facts: 

Appellant,  at  the  date  of  his  application  to  enter,  intended  to  enter 
the  N  W.  ^  of  the  section  described,  and  supposed  he  was  entering 
that  quarter;  that  so  supposing  he  proceeded  to  and  did  make  improve- 
ments on  said  NVV.  J,  breaking  thereon  ten  acres  ;  that  the  NE.  J  is  in 
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a  lake  and  can  not  be  used  for  farming  purposes ;  that  he  is  a  Russian- 
Oerman  and  unable  to  speak,  read  or  write  the  English  language;  that 
the  error  or  mistake  must  have  been  made  by  the  United  States  land 
office  at  Aberdeen,  or  by  the  agent  who  prepared  his  papers,  and  hav- 
ing acted  in  good  faith  and  in  ignorance,  for  the  reasons  above  given, 
he  asks  that  his  entry  as  of  record  be  amended  as  indicated. 

Your  office  decision  concludes  that  "  the  claimant  must  abide  the  en- 
try as  made,  as  no  considerable  hardship,  it  appears,  will  result  there- 
from." ^ 

With  his  appeal,  the  claimant  filed  another  corroborated  affidavit, 
reiterating  his  former  statement  that  "he meant  to  file  on  the  NW.  J 
of  Sec.  25,  T.  129,  11.  69,  which  is  the  tract  he  chose  when  looking  for 
land  in  November,  1885 ;  that  acting  under  the  impression  that  his  en- 
try papers  described  the  NW.  J  he  proceeded  to  make  improvements 
on  said  NW.  J  and  broke  ten  acres  thereof  before  he  learned  of  the 
mistake ;  that  said  mistake  occurred  by  reason  of  his  inability  to  read 
or  understand  English ;  that  he  had  lived  in  the  neighborhood  for  about 
four  and  a  half  mouths  previous  to  his  entry,  and  well  knew  the  land 
which  he  wanted  to  enter,  to  wit,  the  NW.  |  of  said  section  25;  that 
the  NB.  \  of  said  section  is  nearly  all  in  marsh,  too  wet  to  be  plowed 
and  at  the  time  of  his  said  appeal,  wa^er  is  standing  on  it;  that  only 
about  ten  acres  of  it  is  fit  for  plowing,  which  fact  was  well  known  to  him 
when  he  selected  the  NW.  J  as  the  tract  which  he  would  enter  ;  that 
he  told  the  agent  which  tract  he  w^anted,  to  wit,  the  NW.  J  of  said  sec- 
tion 25,  and  the  mistake  occurred  through  no  fault  of  his. 

In  this  connection,  it  may  not  be  anjiss  to  review,  to  some  extent,  the 
practice  and  rulings  of  the  land  department  relative  to  amendments  of 
record  claims. 

There  has  never  been  any  doubt  of  the  propriety  of  i)ermitting  amend- 
ments in  certain  cases.  The  chief  questions  hivve  been,  and  are,  under 
what  circumstances  and  on  what  sort  or  character  of  evidence  should 
they  be  allowed. 

As  long  ago  as  March  3, 1819,  Congress,  by  an  act  of  that  date  (3  Stat., 
526 ;  Sec.  2369  R,  S.),  provided  for  chanjje  or  amendment  of  private  cash 
entries,  where  mistake  had  been  made  through  fault  of  the  government 
officers,  or  error  in  the  public  records. 

The  act  of  May  24,  1823  (4  Stat.,  301),  extended  the  above  provisions 
to  cases  where  patents  have  issued  or  may  issue.  This  i)rovi8ion  is  em- 
bodied in  section  2370  of  the  Revised  Statutes. 

By  act  of  March  3,  1853  (10  Stat.,  256),  the  provisions  as  above  stated 
were  further  extended,  so  as  to  be  made  applicable  to  errors  in  the  lo- 
cation of  land  warrants.  This  provision  is  now  to  be  found  in  section 
2371,  Revised  Statutes. 

May  24,  1824,  an  act  was  passed  providing  for  the  correction  of  mis- 
takes made  by  the  entryman  himself,  in  certain  cases,  where  he  had 
wrongly  described  the  tract  intended  to  be  entered.    The  provisions  of 
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said  act  were  incorporated  in  section  2372  of  the  Revised  Statutes^ 
which  reails  as  follows: 

In  all  caaes  of  an  entry  hereafter  made,  of  a  tract  of  land  not  intended  to  be  entered, 
by  a  mistake  of  the  true  numbers  of  the  tract  intended  to  be  entered,  where  the  tract, 
thus  erroueonsly  entered,  does  not,  in  quantity,  exceed  oue  half-section,  aad  where 
the  certificate  of  the  original  purchaser  bas  not  been  assigned,  or  his  right  in  any  way 
transferred,  the  purchaser,  or,  in  case  of  his  death,  the  legal  represeutatives,  not  be- 
ing assignees  or  transferees,  may,  in  any  case  coming  within  the  provisions  of  this 
section,  file  his  own  affidavit,  with  such  additional  evidence  as  can  be  procured,, 
showing  the  mistake  of  the  numbers  of  the  tract  intended  to  be  entered,  and  that 
every  reasonable  precaution  and  exertion  had  been  used  to  avoid  the  error,  with  the 
register  and  receiver  of  the  land-district  within  which  such  tract  of  land  is  situated,. 
who  shall  transmit  the  evidence  submitted  to  them  in  each  case,  together  with  their 
written  opinion,  both  as  to  the  existence  of  the  mistake  and  the  credibility  of  each  per- 
son testifying  thereto,  to  the  Commissioner  of  the  General  Land  Office,  who,  if  he  be 
entirely  satisfied  that  the  mistake  has  been  made,  and  that  every  reasonable  precau- 
tion and  exertion  had  been  made  to  avoid  it,  is  authorized  to  change  the  entry,  and 
transfer  the  payment  from  the  tract  erroneously  entered  to  that  intended  to  be  entered 
if  unsold;   but,  if  sold,  to  any  other  tract  liable  to  entry  ;  but  the  oath  of  the  per- 
son interested  shall  in  no  case  be  deemed  sufficient,  in  the  absence  of  other  corrobo- 
rating testimony,  to  authorize  any  such  change  of  entry ;  nor  shall  anything  herein 
contained  affect  the  right  of  third  persons. 

March  11,  1858,  Secretary  Thompson  having  before  him  a  case  which 
in  eflect  presented  an  application  to  amend  a  preemption  filing,  ruled 
that  an  error  in  a  declaratory  statement  may  be  corrected  before  the  in- 
ception of  an  adverse  claim  (1  Lester,  402).  In  that  case  there  was  an 
adverse  claim  to  the  land  covered  by  the  second  filing,  or,  as  it  may  more 
properly  be  termed,  an  application  to  amend.  Said  adverse  claim,  how- 
ever, was  not  initiated  until  after  the  application  to  amend,  and  said  ap- 
plication to  amend  was  allowed. 

With  respect  to  homestead  entries,  your  office,  under  date  of  June  5, 
1872,  issued  to  registers  and  receivers  circular  instructions  in  the  fol- 
lowing language: 

Hereafter,  when  parties  make  application  to  be  allowed  to  amend  their  rebpective 
homestead  papers,  on  the  ground  that  they  do  not  describe  the  land  they  intended  to 
apply  for,  and  have  actually  settled  upon ;  or  in  case  they  relinquish  their  entries,  in 
view  of  prior  conflicting  claims,  you  will,  in  all  cases,  require  them  to  file  papers  with 
yon  as  follows;  and,  in  all  cases,  you  will  require  their  papers  to  be  tiled  before  trans- 
mitting the  applications : 

Ist.  The  affidavit  of  the  party  setting  forth  that  he  had,  within  six  months  from 
date  of  his  original  application,  actually  settled  on  described  tract,  giving  in  full  the 
character  of  the  improvements  made. 

2d.  Said  affidavit  to  be  corroborated  by  those  of  two  witnesses. 

3d.  If  a  party  desires  the  cancellation  of  his  entry  on  account  of  a  prior  legal  claim, 
having  attached  to  the  land  so  entered,  you  will  require — 

1st.  The  filing  of  his  affidavit,  giving  the  number,  date,  and  nature  of  the  prior 
claim,  and  the  extent  of  the  improvements,  if  any,  which  may  have  been  made. 

2d.  The  facts,  as  alleged  in  said  affidavit,  to  be  corroborated  by  two  witnesses. 

3d.  In  trau^tnitting  the  papers  to  this  office  you  will,  in  each  case,  make  a  joint 
report.     (1  C.  L.  O.,  26.) 
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Id  the  case  of  Thomas  C.  Marks,  who  had  made  a  homestead  entry 
in  conflict,  in  part,  with  a  prior  cash  application,  your  o^ce,  under 
date  of  February  20,  3875  (1  C.  L.  O.,  ISO),  allowed  him  to  amend  by 
retaining  80  much  of  the  land  embraced  in  his  original  entry  as  did  not 
conflict  with  the  cash  application,  and  to  take,  in  lieu  of  that  in  con- 
flict, an  adjoining  tract  which  was  free. 

In  the  case  of  Jefterson  Newcomb,  decided  by  this  Department  Jan- 
uary 12,'  187(3  (2  C.  L.  O.,  162),  it  was  ruled,  in  substance,  that  where 
by  mistake  the  homestead  entry  papers  failed  to  properly  describe  the 
laud  intended  to  be  entered,  the  intention  in  making  the  application  is 
a  proi)er  subject  of  inquiry,  and  if  mistake  was  actually  made,  the  eu- 
tryman  "  should  be  allowed  full  opportunity  and  a  reasonable  time  after 
discovery  to  rectify  the  error,  and  secure  to  himself  the  fruits  and 
avails  of  his  labor,  performed  in  good  faith  and  in  strict  compliance 

with  the  requirements  of  law His  case  is  like  that  of  a 

pre-emptor,  who,  being  entitled  to  the  land  embracing  his  residence 
and  improveuients,  has  misdescribed  the  same  in  his  filing,  and  is  al- 
ways allowed  to  amend,  unless  by  gross  laches,  negligence,  or  by  some 
act  or  declaration,  amounting  to  an  estoppel,  he  has  himself  barred  his 
right,  in  favor  of  an  adverse  interest.'' 

August  8,  1878,  your  office,  in  a  circular  relative  to  changes  of  en- 
try (5  C.  L.  O.,  134),  quoted  sections  23G9,  2370,  2371  and  2372  of  the 
Revised  Statutes,  cited  supra^  and  proceeded  to  define  their  scope  and 
purpose.  Tiiat  circular  stated,  among  other  things,  that  section  2372 
of  the  Revised  Statutes 

Applies  to  aU  classes  of  entries,  and  also  embraces  cases  where  the  error  whjs  not 
occasioned  by  any  act  of  the  surveyor  or  of  the  laud  officers,  but  restricts  changes  of 
entry  to  cases  in  which  the  tract  erroneously  entered  does  not  in  quantity  exceed  one- 
half  section,  and  where  the  certificate  of  the  original  purchaser  has  not  been  as- 
signed or  his  right  in  any  way  transferred. 

Change  of  entry  may  thereafter  be  allowed  in  accordance  with  these  provisioDSy 
in  respect  to  either  of  the  following  classes  of  cases,  viz  : 

Purchases  at  public  sale. 

Private  entries. 

Pre  emption  entries. 

Military  bounty  land- warrant  locations. 

Scrip  locations,  etc. 

A  change  of  entry,  when  allowed,  will  be  made  from  the  tract  erroneously  entered 
to  that  intended  to  have  been  entered,  if  vacaut ;  but  if  not  vacant,  the  change  may 
be  made  to  any  other  tract  liable  to  entry. 

The  application  must,  in  all  cases,  be  made  by  the  party  making  the  original  entry, 
or,  in  case  of  his  death,  by  his  legal  representatives,  not  being  assignees  or  transferets. 

The  applicant  must  file  an  affidavit  showing  the  nature  and  xiarticular  cause  of  the 
error,  and  that  every  reasonable  and  proper  precaution  had  been  used  to  avoid  it,  ac- 
companied by  the  best  corroborative  testimony  that  can  be  procured.  The  oath  of 
the  party  interested  is  not  of  itself  sufficient. 

The  affidavit  must  also  show  that  the  land  erroneously  entered  has  not  been  traoa- 
ferred  or  otherwise  encumbered. 

This  evidence,  together  with  your  joint  opinion  as  to  the  existence  of  the  mistake, 
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and  the  credibility  of  each  person  testifying  thereto,  will  be  forwarded  for  the  decis- 
ion of  this  office. 

Where  a  patent  has  not  been  issued  you  will  require  the  surrender  of  the  duplicate 
receipt,  or  certificate  of  location  (as  the  case  may  be),  accompanied  by  the  afhdavjt 
of  the  party  that  he  has  not  sold,  assigned,  nor  in  any  way  encumbered  the  title  to 
the  land  described  in  the  application,  and  that  said  title  has  not  become  a  matter  of 
record. 

I  fail  to  find  any  decision  of  your  office  or  of  tbe  Department  which 
applied  the  leqnirements  above  quoted  as  those  of  Sec.  2372  of  the  Re- 
vised Statutes  to  homestead  or  timber  culture  entries,  or  to  pre-emption 
filings. 

In  Neubert  v.  Middendorf,  decided  by  this  Department  April  2,  1883 
(10  C.  L.  O.,  34),  it  was  said  that  the  ri^ht  to  amend  a  homestead  entry 
'Ms  recognized  by  the  practice  of  the  Department  to  obtain  the  correc- 
tion of  a  misdescription  in  the  original  papers,  growing  out  of  accident 
or  mistake,  clerical  or  otherwise,  when  the  settlement  of  the  party  is 
bona  fide  upon  a  particular  tract,  and  he  is  in  danger  of  losing  his  actual 
home  and  improvements Technical  objections  should  not  be  in- 
voked to  defeat  such  right." 

In  the  case  of  Thomas  Hammill,  decided  by  the  Department  July  27, 
1883  (2  L.  D.,  36),  the  same  rule  was  stated,  and  tlie  application  to 
amend  homestead  entry  was  allowed,  on  the  corroborated  statement  of 
the  entryman  as  to  his  intention. 

In  Sederquist  v.  Ayers,  decided  August  28,  1883  (2  L.  D.,  575),  the 
general  right  of  amendment  was  recognized  by  the  Department,  but  the 
application  was  denied  in  that  particular  case  for  want  of  due  diligence 
and  because  a  valid  adverse  right  had  intervened  prior  to  the  applica- 
tion to  amend. 

In  Northern  Pacific  Railroad  Company  v.  Curry,  decided  February 
19,  1884  (2  L.  D.,  852),  the  Department  recognized  the  right  to  amend 
a  timber  culture  entry,  and  amendment  was  allowed.  See  also  Goyne 
f.  Mahoney  (2  L,  D.,  576) ;  Johnson  v.  Gjevre  (3  L.  D.,  156) ;  Brown  v. 
West  (id.,  413).  • 

In  these  and  in  other  cases  which  might  be  cited,  no  particular  rule 
seems  to  have  been  followed  by  which  aiiy  particular  method  of  pro- 
cedure was  required  of  applicants  for  amendment.  Each  case  was 
decided  on  its  merits  as  presented,  independently  of  and  without  the 
ap]>lication  of  any  specified  rule  as  to  tbe  form  or  character  of  the 
evidence.  Ordinarily,  if  no  adverse  claim  appeared,  the  evidence  con- 
sisted of  the  affidavit  of  the  applicant,  corroborated  by  two  or  more 
affiants.  Thus,  the  pratice  continued,  until  October  25, 18S4  (3  L.  D., 
161),  when  this  Department  approved  a  circuLar,  prepared  by  your  office, 
which  reads  as  follows  : 

The  very  large  uiimber  of  applications  for  cbaiiges  of  entries  and  filings  and  for  new 
entries  or  tiling  auder  the  pre-emption,  homestead,  timber  culture,  and  other  acts, 
render  it  necessary  to  advise  you  that  the  allowance  of  such  applications  is,  as  a  rule 
without  authority  of  law. 

It  occasionally  happens  that  an  error  has  been  made  in  tbe  description  of  land  ap- 
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plied  for,  but  that  sacb  error  is  as  universal  as  would  be  implied  by  the  frequeat  ap« 
plications  tor  a  change  to  another  tract  is  uot  to  be  presumed. 

You  will  exercise  the  greatest  care  and  discriininatiou  in  accepting  such  applica- 
tions, and  you  will  hereafter  in  every  case  require  applicant  to  prove  that  the  tract 
was  erroneously  entered  by  a  mistake  of  the  true  numbers  of  the  tract  intended  to 
be  entered,  and  that  every  reasonable  precaution  and  exertion  had  been  naed  to 
avoid  the  error,  and  showing  particularly  how  the  same  occurred.  You  will  reqaire 
corroborative  testimony  upon  these  points.  The  affidavit  of  the  party  in  interest 
uncorroborated  by  other  testimony  will  not  be  deemed  sufficient. 

You  will  also  require  satisfactory  evidence,  by  sufficient  affidavit  or  affidavits,  that 
applicant  has  uot  assigned,  transferred,  sold,  or  disposed  of,  nor  agreed  to  sell,  as- 
sign, transfer,  or  dispose  of  any  right  or  interest  under  said  erroneous  entry  or  tiling, 
nor  received  or  been  promised  any  consideratiou  whatever  for  abandoning  said  land 
or  for  relinquishing  his  claim  thereto,  and  that  he  has  not  executed  any  relinquish- 
ment thereof,  nor  agreed  to  do  so,  and  that  his  application  for  a  change  of  entry  is  not 
made  for  the  purpose  of  enabling  any  other  person  to  enter  the  originally  entered  tracts. 

In  the  case  of  a  pre-emption  entry  or  filing,  or  a  homestead  entry  ma<le  upon  alle- 
gation of  existing  residence  upon  the  land,  applicant  will  be  required  to  prove  toyonr 
satisfaction  that  he  was  actually  residing  upon  the  tract  to  which  change  is  desired, 
at  the  date  of  such  filing  or  entry,  and  that  he  intended  to  enter  that  land,  and  did 
not  know  that  his  application  or  tiling  embraced  other  or  different  land. 

You  are  authorized  to  reject  applications  for  insufficiency  of  proof,  or  when  yon  are 
satisfied  that  the  same  is  not  made  in  good  faith  or  that  no  actual  mistake  has  oc- 
curred. If  appeal  is  taken  you  will  transmit  the  testimony  with  your  opinion  iu 
writing.  In  all  other  cases  yon  will  transmit  the  testimony,  together  with  your 
joint  written  opinion  both  as  to  the  existence  uf  the  mistake  and  the  credibility  of 
each  person  testifying,  and  your  recommendation  in  the  case. 

You  will  bear  in  mind  that  every  person  is  restricted  by  law  to  one  entry  nuder 
the  pre-emption,  homestead,  timber  culture,  timber  land,  and  desert  land  laws. 

Applications  for  second  entries  or  filings,  or  changes  amounting  to  second  entries 
or  filings,  under  these  laws  should  uot  be  allowed  where  the  defect  in  the  original 
entry  or  filing  was  one  that  the  party  himself  might  have  avoided  by  the  exercise  of 
due  diligence  and  proper  compliauce  with  law.  Non-compliance  with  law,  or  alleged 
ignorance  or  mlsinformatiou  in  regard  to  the  requirements  of  the  public  lands  lawji, 
or  want  of  a  proper  examination  of  the  land,  or  the  alleged  existence  of  prior  adverse 
claims  of  which  the  subsequent  entryman  had  notice,  or  was  bound  to  take  notice^ 
are  not  valid  reasons  for  change  of  entry  or  for  the  allowance  of  new  or  second 
entries  or  filings  for  difi^erent  land. 

The  existence  of  a  pre-emption  filing  or  declaratory  statement  for  a  tract  of  land, 
proof  not  having  been  made,  is  not  a  bar  to  the  entry  of  the  hind  by  another  person, 
and  is  not  sufficient  ground  upon  which  to  base  an  application  for  a  change  of  entry 
or  for  a  new  entry  of  other  land  by  a  party  who  has  made  entry  over  such  filing. 
You  will  not  receive  or  transmit  to  this  office  applications  based  upon  that  ground. 

Second  preemption  filings  for  difi'erent  land  are  not  permissible  when  the  land 
originally  applied  for  was  subject  to  pre-emption  at  date  of  filing,  and  applications 
for  such  second  filings  will  not  be  received  or  transmitted. 

This  circular  was  iu  force  ouly  about  four  moutUs,  wheu  it  was  by 
the  Departraeut  expressly  revoked  in  the  case  of  Grail  Wiley,  decided 
February  27,  1885  (3  L.  D.,  429).    In  that  case  it  was  said  that : 

the  Department  did  not  deem  it  advisable  to  deny  by  arbitrary  rules  the  right  of 
settlers  to  apply  voluntarily  for  such  amendment  as  will  euable  them  to  secure  the 
right  to  their  homes,  where  clerical  mistakes  or  conflicting  claims  have  been  ma4e 
to  their  prejudice.  It  is  the  duty  of  this  Department  to  aid  rather  than  obstruct  the 
prosecution  of  settlement  rights,  and  all  cases  should  be  fairly  heard  and  adjudged 
upon  their  merits,  without  the  restriction  of  technical  regulations. 
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This  decisioD  restored  the  practice  which  had  prevailed  prior  to  the 
circular  of  October,  1884  {supra)^  of  receiving  and  passing  upon  appli- 
cations to  amend  pre-emption  filings,  and  homestead  and  timber  culture 
entries,  on  such  evidence  as  might  be  offered,  and  on  their  merits,  as 
shown  by  the  evidence  in  each  case,  without  regard  to  its  form  or  man- 
ner of  presentation.  In  other  words,  an  application  to  amend,  on  the 
ground  of  error  or  mistake,  might  be  allowed  on  ex  parte  afilidavits,  if 
therefrom  it  appeared  that  the  applicant  had  acted  in  good  faith,  that 
he  had  exercised  ordinary  care  and  diligence,  and  the  records  showed 
that  superior  rights  would  not  be  interfered  with. 

The  difficulty  in  fixing  and  attempting  to  follow  literally  in  every 
•case  an  unbending  rule,  in  regard  to  amendments  and  changes  of  en- 
tries, is  illustrated  by  the  case  of  Mathias  Florey,  decided  by  my  prede- 
cessor, Secretary  Lamar,  August  27,  1885  (4  L.  D.,  112). 

In  that  case  the  entry  was  so  changed  as  to  permit  the  applicant, 
who  was  a  timber  culture  entryman,  to  change  his  entry  so  as  to  take 
an  adjoining  and  entirely  different  tract  of  laud,  and  one  which  orig- 
inally he  had  not  intended  to  enter. 

The  mistake  which  had  occuri'ed  was  due  in  part  to  the  local  office 
and  in  part  to  the  claimant,  and  on  the  peculiar  facts,  as  shown  by  the 
record  and  the  statements  of  applicant,  his  application  was  allowed. 

Jn  the  case  of  Henry  E.  Barnum,  decided  by  this  Department  March 
11,  1887  (5  L.  D.,  583),  it  was  ruled  that  therightof  amendment  should 
be  recognized  where  the  entry  as  of  record  was  not  for  the  tract  intended 
to  be  entered,  and  due  care  and  prudence  had  been  exercised.  lu  that 
case  the  applicant  averred  that  being  a  stranger  in  the  country,  he  had 
employed  a  ''land  locator,"  who  appeared  to  be  familiar  with  all  the 
laud  thereabouts,  who,  after  applicant  had  selected  the  tract  which  he 
desired  to  enter  and  to  which  he  asked  to  amend,  gave  him  as  the  de- 
scription of  the  same  what  proved  to  be  the  description  of  another  and 
ditterent  tract.  Applicant  was  corroborjvted  in  his  statement  by  the 
<^  locator,"  and  the  decision,  after  finding  that  the  applicant  had  acted 
in  good  faith,  and  that  his  mistake  was  such  an  one  as  is  liable  to  be 
made  by  a  man  exercising  ordinary  care  and  prudence,  directed  the 
allowance  of  the  application. 

March  2,  1887  (5  L.  D.,  534),  the  Department,  in  the  case  of  Daniel 
Keesee,  although  denying  his  application  on  the  facts  presented,  which 
showed  a  change  of  mind  after  original  entry,  used  the  following  lan- 
guage : 

The  Deimrtment  has  always  permitted  the  amendment  of  an  entry,  in  the  sense  of 
the  correction  of  an  incorrect  record  (where  an  error  had  been  made  whereby  the  rec- 
ord failed  to  describe  correctly  the  land  which  the  claimant  intended  to  enter),  pro- 
vided no  superior  adverse  right  intervened  prior  to  the  application  to  amend. 

The  case  of  Christian  Z^ssett,  decided  by  the  Department  November 
23,  1887  (6  L.  D.,  353),  was  similar  to  the  Barnum  case,  cited  supra^  ex- 
cept the  latter  was  a  homestead,  while  the  former  was  a  timber  culture 
3263— VOL  7 11 


162  DECISIONS   RELATING    TO    THE    PUBLIC   LANDS. 

entry,  and  his  application,  which  stated  that  he  was  misled  by  a  mis- 
take of  the  person  who  located  him,  was  allowed,  his  statements  being 
corroborated  by  the  affidavits  of  two  persons. 

In  the  case  of  A.  J.  Slootskey,  decided  by  me  January  31»  last  (6  L. 
D.,  505),  though  it  was  hehl  that  the  application  could  not  be  treated 
as  one  to  amend,  because  it  was  for  a  tract  dilierent  from  that  originally 
intended  to  be  entered,  the  following  language  was  used : 

If  this  application  lia<l  been  to  amend  tho  original  entry,  in  accordance  with  the 
original  pnrpose  of  the  entrymau,  so  as  to  designate  the  tract  he  had  intended  to  enter, 
and  if  no  intervening  right  inconsistent  with  his  proposed  entry  had  been  established, 
I  think  the  application  to  amend  should  have  been  granted;  certainly,  if  he  satisfac- 
toiily  excused  his  contribntion  to  the  mistake,  tbis  would  have  been  the  rectification 
of  an  error  without  injury  to  tho  rights  of  others,  and  would  have  been  demanded 
npou  the  plainest  principles  of  equity  and  the  established  usages  of  the  Department, 
as  shown  by  various  decisions. 

The  case  of  William  Barr,  decided  by  me  April  25th  last  (6  L.  D..  644), 
was  that  of  an  applicant  to  amend  timber  culture  entry,  so  as  to  de- 
scribe the  land  which  he  intended  to  enter.  The  application,  which  was 
duly  corroborated,  set  out  that  a  mistake  had  been  made  by  the  notary 
who  prepared  the  entry  papers,  he  having  made  a  mistake  in  the  num- 
ber of  the  township;  that  as  soon  as  applicant  received  the  receiver's 
receipt,  he  returned  the  same  to  the  notary  and  requested  him  to  have 
the  error  in  description  corrected. 

My  decision  in  that  case  ruled  that,  if  the  allegations  of  the  applicant 
be  true,  the  change  in  the  entry  as  desired  should  be  allowed ;  but  your 
office  having  expressed  a  doubt  as  to  the  existence  of  an  error  as  alleged, 
and  the  record  failing  to  show  that  the  evidence  had  been  submitted  to 
the  register  and  receiver,  or  that  they  had  transmitted  an  opinion  therein 
as  to  the  existence  of  the  mistake  and  the  credibility  of  each  person 
<»Ktifying  thereto,  I  directed  the  return  of  the  application  and  evidence 
tor  the  opinion  of  the  local  officers  on  the  points  indicated.  In  doing' 
this,  reference  was  made  to  the  requirements  of  section  2372  of  the  Ee- 
vised  Statutes,  the  rule  in  which,  I  stated,  did  not  apply  b}'  the  terms 
of  the  section  to  timber  culture  cases,  inasmuch  as  they  were  later  pro- 
vided by  law,  but  "  may  well  be  applied  to  them  in  proper  cases,  out  of 
due  caution."  In  other  words,  while  the  statute  (2372  R.  S.)  does  not 
specifically  apply  to  and  operate  upon  timber  culture  entries,  the  rea- 
sons thereof  may  be  appropriately  applied  to  such  cases,  and  the  Depart- 
ment may  therefore  properly  make  a  rule  containing  a  requirement  rela- 
tive to  applications  to  amend  timber  culture  or  homestead  claims  similar 
to  that  contained  in  said  section  2372  of  the  Kevised  Statutes. 

The  laws  providing  for  the  disposal  of  public  lands  constitute  one 
general  system  intended  for  the  development  of  the  country  and  the 
benefit  of  its  citizens.  They  are  consequently  to  be  construed  in  pari 
materia^  and  the  rules  and  regulations  under  which  they  are  adminis- 
tered should  be  as  nearly  uniform  as  the  several  methods  of  disposal 
will  permit,  with  a  view  to  securing  satisfactory  evidence  of  compliauce- 
with  the  law  and  of  good  faith  in  each  case. 
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I  therefore  reiterite  what  was  said  ia  the  Barr  case,  supra,  that  in 
proper  cases  a  rale  similar  to  that  contained  in  section  2372  of  the  Re- 
vised Statutes  relative  to  mistakes,  may  properly  be  and  should  be  ap- 
plied to  timber  calture  cases,  and  not  only  to  timber  culture  cases,  but 
to  all  classes  of  claims,  to  which  it  is  not  made  specifically  a]>plicable 
by  said  section  of  the  law. 

Yoa  will  accordingly  please  formulate  and  forward  to  the  Department 
for  approval  a  circular  in  conformity  with  the  views  herein  expressed, 
which  circular  will  govern  immediately  upon  its  promulgation  and  re- 
ceipt at  the  several  land  offices. 

Pending  applications  will  be  considered  and  acted  upon  on  their 
merits,  and  in  the  light  of  the  evidence  found  in  each  case.  Should  that 
be  SQch  as  to  warrant  the  conclusion  in  any  case  that  a  mistake  was 
actually  made ;  that  the  applicant  was  not  guilty  of  inexcusable  careless- 
ness or  negligence,  and  that  he  has  acted  in  good  faith,  amendment  may 
be  allowed  on  the  evidence  submitted  and  under  the  practice  heretofore 
prevailing.  Should  the  evidence  in  any  case,  however,  not  be  deemed 
satisfactory,  when  considered  under  former  rulings,  such  case  should  be 
remanded  to  the  local  office  for  further  evidence,  to  be  furnished  and 
passed  upon  by  the  register  and  receiver,  in  accordance  with  the  views 
herein  expressed  and  in  compliance  with  the  circular  to  be  issued  as 
directed. 

In  the  case  immediately  under  consideration,  your  office  expresses  no 
doubt  as  to  the  fact  of  the  mistake,  nor  as  to  the  goo<l  faith  of  the  ap- 
plicant, the  decision  appealed  from  simply  stating  that  ^^  the  claimant 
must  abide  the  entry  as  made,  as  no  considerable  hardship,  it  appears, 
will  result  therefrom.'' 

Upon  the  showing  made  by  appellant,  as  set  out  in  the  opening  pages 
hereof,  I  am  of  the  opinion  that  he  from  the  first  intended  to  take  the 
!N  W.  J;  that  a  mistake  occurred  in  making  the  record  of  the  entry,  which 
is  satisfactorily  explained,  which  under  the  circumstances  is  excusable, 
and  which  may  properly  be  corrected  as  asked,  if  to  do  so  does  not  in- 
terfere with  any  superior  adverse  right. 

Your  office  decision  is  accordingly  reversed,  and  the  application  will 
be  granted,  subject  to  the  condition  above  mentioned  as  to  an  adverse 
claim. 


RAILROAD  GRAN^T— ENTRY— ORDER  OF  CANCELLATION. 

Anderson  v.  Northern  Pac.  R.  R.  Co.  et  al. 

The  cancellation  of  an  entry  by  the  order  of  the  Commissioner  of  the  General  Land 
Office  takes  effect  as  of  the  date  when  the  decision  is  made ;;  and  the  fuct  that  such 
order  was  not  noted  on  the  records  of  the  local  office  until  after  the  deiinite  loca. 
tiou  of  the  road|  though  made  prior  thereto,  would  not  operate  to  defeat  the 
operation  of  the  grant. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  d,  1888. 

On  June  3,  1884,  Christian  Anderson  offered  declaratory  statement 
for  the  NE.  J  ^"W.  J  Sec.  21,  T.  132  X.,  B.  42  W.,  Fergus  Falls,  Minne- 
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sota,  alleging  settlement  the  same  day.  The  local  oflicers  rejected  the 
filing  on  account  of  the  claim  of  the  St.  Paul,  Minneapolis  and  Manitoba 
Railway  Companj-.     Anderson  appealed. 

Your  office  by  letter  of  July  16,  1885,  found  that  the  tract  is  within 
the  granted  limits  of  the  road  now  known  as  the  St.  Paul,  Minneapolis 
and  Manitoba  Railway,  formerly  St.  Paul  and  Pacific,  St.  Vincent  Ex- 
tension, and  within  the  Indemnity  limits  of  the  Northern  Pacific  Rail- 
road ;  that  the  former  road  was  definitely  located  December  It),  1871, 
and  that  one  John  Green  made  homestead  entry  for  the  tract.  No.  5359, 
St.  Cloud  series,  July  28, 1868,  which  was  canceled  on  the  records  of  the 
local  office  January  4, 1872;  that  this  entrj'^  subsisting  at  the  date  of 
definite  location  of  the  St.  Paul  road  excepted  the  land  from  the  grant 
for  that  line,  that  the  Northern  Pacific  road  can  have  no  claim  to  the 
tract,  as  the  law  does  not  allow  one  road  to  go  into  the  granted  limits 
of  another  to  seek  indemnity,  and  allowed  the  filing  of  Anderson  to  go  on 
record. 

Both  companies  appealed. 

It  appears  from  the  records  of  your  office  that  the  judgment  of  cau- 
cellatiou  of  said  entry  was  made  by  the  Commissioner  December  14, 
1871,  five  days  prior  to  the  definite  location  of  the  St.  Paul  road.  Prior 
thereto  testimony  had  been  submitted  before  the  local  officers  on  the 
allegation  that  the  entryman  Green  had  abandoned  his  entry.  The 
local  officers  on  the  testimony  submitted  recommended  that  the  entry, 
with  certain  others  in  like  situation,  be  canceled.  Your  office  thereupon 
by  said  letter  of  December  14,  1871,  notified  the  local  officers  that  the 
respective  claims  of  said  entryman  *'  have  been  adjudged  forfeited.'^ 
No  appeal  was  taken  therefrom. 

Your  office  in  the  decision  appealed  from  in  efifect  holds  that  the  can- 
cellation of  Green's  entry  did  not  take  effect  until  the  local  officers  noted 
the  cancellation  on  their  records. 

This  question  was  disposed  of  in  my  decision  of  March  1, 1888,  in  the 
case  of  John  H.  Reed  (6  L.  D.,  563),  as  follows : 

The  only  other  question  presented  in  this  case  is,  at  what  date  was  George  C.  Reed's 
entry  canceled  and  the  land  restored  to  the  public  domain  f  There  is  no  question  as 
to  the  authority  of  the  Commissioner  of  the  General  Land  Office  to  cancel  an  entry, 
and  his  judgment  of  cancellation  can  be  vacated  and  set  aside  by  the  a]»pellate  tri- 
bunal only  at  the  instance  i>f  the  entryman,  or  his  legal  representatives. 

When,  therefore,  a  final  judgment  of  cancellation  is  rendered  by  the  Comroissiouerf 
the  entry  in  question  is  thereby  canceled,  and  the  land  then  becomes  subject  to  ap- 
propriation under  the  provisions  of  the  laws  relating  to  public  lands.  A  judgment  is 
tiual  as  to  the  tribunal  rendering  it,  when  all  the  issues  of  Jaw  and  fact,  necessary  t4> 
be  determined,  have  been  disposed  of  so  far  as  that  tribunal  had  power  and  authority 
to  dispose  of  them. 

Following  the  rule  stated  in  that  case  it  is  held  that  the  cancellatioa 
of  Green's  entry  took  effect  as  of  the  date  of  the  Oommissioner's  de- 
cision, December  14,  1871.  At  the  date  of  definite  location  therefore 
the  laud  was  free  and  passed  to  the  St.  Paul  company.    This  disposi- 
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tion  of  the  case  renders  it  unnecessary  to  pass  on  the  right  of  1  he  North- 
ern Pacific  to  select  land  within  the  granted  limits  of  the  other  road,  and 
no  ruling  is  made  on  that  question.    The  filing  of  Anderson  is  rejected. 
Said  decision  is  modified  accordingly. 


POSSESSORY   RIGHTS  -SOLDIERS'  ADDITIONAL  HOMESTEAD  ENTRY. 

Wachter  et  al.  v.  Sutherland. 

The  assertion  of  a  possessory  right  to  land  does  not  confer  any  right  thereto  under  the 

settlement  laws. 
A  soldier's  additional  homestead  entry  will  not  be  disturbed  where  it  appears  to  have 

been  made  under  the  interpretation  of  the  law  then  in  force  and  recognized  by 

the  Department,  althongh  under  the  changed  construction  of  the  law  such  entry 

would  not  now  be  admissible. 

Secretary  Vilas  to  Commissioner  StocJcslager,  August  9, 1883. 

I  have  considered  the  case  of  J.  F.  Wacbter  and  J.  W.  Campbell  r. 
James  Sutherland,  ou  api)eal  by  the  latter  from  your  office  decision  of 
September  11, 18S6,  holding  for  cancellation  his  pre  emption  tiling  for  the 
SW.  J  of  Sec.  2,  Tp.  2  S.,  R.  2  W.,  M.  D.  M.,  San  Francisco,  California 
laud  district. 

Township  plat  was  filed  July  8,  1878.  Ou  that  day  Wachter  made 
soldier's  additional  homestead  entry  for  the  north  half  of  said  tract. 
On  the  same  day  Campbell  made  soldier's  additional  homestead  entry 
for  the  soath  half  of  said  tract.  Un  October  7, 1878,  Sutherland  filed 
pre-emption  declaratory  statement  for  said  SW.  J  of  Sec.  2  Tp.  2  S., 
R.  2  W.,  alleging  settlement  December  23,  1865. 

By  letter  of  your  office  of  January  5,  1882,  the  local  officers  were  di- 
rected to  issue  final  certificates  in  the  above  mentioned, soldiers'  addi- 
tional homestead  entries,  together  with  a  number  of  other  entries  of  the 
same  character  which  was  done  January  17th,  of  that  year. 

Sutherland  advertised  to  offer  final  proof  under  his  filing,  fixing  Oc- 
tober 1, 1884,  as  the  day  for  making  said  proof.  Upon  a  protest  by  the 
homestead  claimants,  a  hearing  was  had  and  the  local  officers  awarded 
Sutherland  the  NE.  J  of  the  SW.  J  of  said  section ;  and  advised  the 
cancellation  of  his  filing  as  to  the  rest  of  the  land  covere<l  thereby. 

From  that  decision  both  Sutherland  and  Wachter  appealed.  In  3'our 
office  it  was  decided  that  Sutherland  was  not  entitled  to  enter  any  por- 
tion of  said  tract  and  his  filing  was  held  for  cancellation. 

In  1871,  Sutherland  and  one  Charles  Kamage  bought  from  one  Crym- 
ble  his  improvements  ou  a  tract  of  land  of  about  five  hundred  Jicres  and 
embracing  a  part  of  the  tract  in  controversy.  They  occupied  said  land 
together,  being  engaged  in  cattle  raisincr  until  1874,  when  Sutherland 
sold  to  Ramage  his  interest  in  the  cattle  and  all  the  laud  occupied  by 
them,  except  the  particular  tract  in  controversy,  which  he  claims  he  re- 
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Served  for  himself,  intending  to  take  it  under  the  pre  emption  hiw  when 
it  should  be  declared  government  laud.  He,  however,  took  no  steps  to 
make  a  settlement  there  until  after  the  homestead  entries  before  men- 
tioned had  been  made.  On  July  11,  1878,  he  stayed  all  night  on  this 
land  in  a  tent  placed  there  by  Bamage  without  his  (Sutherland's)  knowl- 
edge. In  his  testimony  Sutherland  said  in  regard  to  this  occurrence, 
Eamage  told  me  there  was  a  tent  there  and  told  me  to  go  and  sleep  in 
it.  I  don't  know  who  the  tent  belonged  to."  He  was  next  on  the  land 
two  or  three  weeks  later  and  staid  in  the  tent  all  nigbt.  In  September 
of  that  year  he  had  a  frame  house  eight  by  ten  feet  put  on  the  laud  and 
stayed  there  occasionally,  up  to  the  spring  of  1883,  when  he  claims  he 
begun  a  continuous  residence  there.  At  the  time  he  first  stayed  all 
night  on  this  laud  he  was  making  his  home  with  Eamage,  and  took  his 
supper  there  that  day  and  his  breakfast  the  next  morning.  Sutherland 
was  at  this  time  blind  and  it  was  impossible  for  him  to  live  on  the  land 
without  some  one  with  him.  For  years  prior  to  making  his  filing  he 
had  made  his  home  with  Eamage  and  others  in  the  neighborhood  and 
continued  this  mode  of  life  for  at  least  about  five  yesirs  after  making  his 
filing.  It  is  clear  that  Sutherland  had  not  at  the  date  of  said  soldier's 
additional  entries  any  valid  claim  to  said  land  under  the  settlement 
laws,  ncTr  had  he  acquired  any  such  claim  at  the  date  said  entries  were 
approved  by  your  office  and  final  certificates  issued  thereon. 

It  is  contended  that  the  entries  of  Wachter  and  Campbell  are  invalid 
and  illegal.  *  The  certificates  of  your  office  showing  that  Campbell  and 
Wachter  were  each  entitled  to  an  additional  homestea<l  entry  not  ex- 
ceeding eighty  acres,  bear  dates  respectively  of  November  1,  1877,  and 
February  28,  1878.  On  August  24,  1877,  Campbell  appointed  William 
H.  Meade,  his  attorney  to  locate  at  any  laud  office  any  land  he  ini^ht 
be  entitled  to  under  section  230G,  of  the  revised  statutes  of  the  United 
States,  etc. 

On  February  C,  1878,  Wachter  appointed  D.  H.  Talbot,  of  Sioux  City, 
Iowa,  his  attorney  to  obtain  the  approval  of  his  claim  for  an  additional 
entry  and  authorized  said  Talbot  to  locate  for  him  at  any  laud  office  in 
the  United  States  such  lauds  as  he  might  be  entitled  to  enter  and  giv- 
ing  him  full  power  of  substitution,  etc.  On  June  13,  1878,  Talbot  sub- 
stituted and  appointed  William  H.  Meade  in  his  place,  under  the  power 
granted  by  the  said  power  of  attorney.  On  July  8,  1878,  Meade,  it 
seems,  appeared  at  the  local  office  and  located  the  land  embraced  in 
these  entries  and  at  the  same  time  filed  all  the  necessary  papers  and 
.  exhibits.  These  entries  were  made  on  the  same  day  and  under  similar 
circumstances  as  the  entry  of  George  Thomas,  the  validity  of  which  wa« 
considered  and  passed  upon  by  this  Department  in  tbe  decision  rendered 
December  16, 1^80,  in  the  case  of  Oliver  y,  Thomas  et  al.  (5  L.  D.,  289). 
It  was  held  in  that  case  that  when  the  entry  there  under  ex>nsideration 
was  made,  it  was  the  practice  to  allow  entries  made  under  similar  cir- 
cumstances and  having  been  made  and  allowed  under  the  rulings  then 
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in  force,  aud  not  beiu;;  ia  condiot  with  tbe  law  as  tUeu  interpreted, 
should  be  allowed  to  stand.  Tbe  entrymau  complied  with  all  the  regu- 
lations of  the  Department  in  the  matter  of  his  entry  and  he  should  not 
be  prejudiced  now,  because  those  regulations  have  been  changed.  I 
perceive  no  good  reason  for  changing  the  rule  laid  down  in  that  case 
and  under  tbe  authority  of  that  case  the  entries  here  under  considera- 
tion must  be  allowed  to  stand. 
Your  said  office  decision  is  affirmed. 


DE-iiERT  LANI>  ENTRY— FIXAL  PROOE-PCBLUATIOX. 

William  G.  Rudd. 

Proof  which  does  uot  show  reclamation  canuot  be  accepted,  although  it  may  appear 
that  the  entryman  has  attempted  in  good  faith  to  reclaim  the  land. 

Proof  showiug  what  has  been  done  in  the  matterof  reclamation  since  the  snbniission 
aud  rejection  of  the  original  proof,  cannot  be  treated  as  supplemental,  but  is 
new  proof,  and  dae  pnblication  of  notice  should  be  made  prior  to  the  submission 
thereof. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  8,  188S. 

I  have  considered  the  appeal  of  William  G.  Kudd  froui  your  decision 
of  December  29, 1886,  rejectiug  his  final  proof  in  the  matter  of  bis  desert 
land  entry.  No.  10G8,  for  the  S W.  J  of  SB.  i,  the  S.  J  of  S W.  \  Sec.  20, 
the  W.  ^  of  NE.  i,  the  KW.^,  the  X.  ^  of  SW.  J  and  the  XW.  J  of  SB. 
J  Sec.  29^  T.  29  N.,  K.  62  W.,  Cheyenne,  Wyoming. 

The  record  shows  that  Rudd  made  his  original  entry  of  the  land  de- 
scribed November  19,  1883,  and  made  the  first  payment  of  twenty-five 
«euts  per  acre  as  required  by  law.  November  19,  1886,  he  offered 
final  proof  which  was  on  the  same  da^'  rejected  by  the  loqal  oflicers  **be- 
<^nse  the  land  is  not  shown  to  have  been  irrigated  or  reclaimed." 

Claimant  appealed  to  your  office,  which,  after  stating  that  he  on  No- 
vember 13,  1886,  relinquished  of  the  land  claimed  by  him  as  above,  the 
following  subdivisions,  to  wit,  the  NW.  J  of  SB.  J  aud  the  W.  j  of  the 
'^E.  \  Sec.  29,  amounting  to  120  acres,  because  it  was  hilly,  affirmed  the 
action  of  the  local  officers  rejecting  his  proof  as  to  the  residue.  The 
relinquishment  left  his  claim  containing  an  area  of  360  acres.  He  ap- 
peals from  your  said  decision  rejecting  his  proof.  In  his  appeal  he 
admits  that  he  had  not  reclaimed  the  land  nor  conducted  water  thereon 
as  required  by  law,  but  avers  that  as  the  proof  shows  that  a  large 
amount  of  work  had  been  done  with  a  view  to  reclamation  of  the  land 
by  conducting  water  thereon,  and  since  the  failure  to  conduct  water 
upon  said  laud  within  the  time  required  by  law  was  owing  to  no  fault 
of  his,  but  was  caused  by  matters  over  which  he  had  no  control,  there- 
fore said  proof  should  have  been  accepted  as  satisfactory  and  as  evinc- 
ing his  good  faith.    The  contention  of  appellant  cannot  be  sustained. 
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A  showing  of  his  intentions,  however  good  they  may  have  been  cannot 
avail  in  the  absence  of  proof  showing  that  what  the  law  requires  to  be 
done  in  the  matter  of  reclamation  has  been  done. 

It  appears  from  the  proof  which  was  oflfered  and  which  the  local  office 
and  your  office  rejected,  that  ditches  had  been  dug  to  conduct  water 
upon  the  land  but  that  no  water  had  been  so  conducted. 

The  reasons  assigned  for  the  failure  are  that  the  water  from  which 
appellant  expected  to  get  his  supply  was  by  another  company,  different 
from  the  one  which  was  to  supply  him,  conducted  away  by  ditehes  to 
other  lands  and  that  he  was  thus  deprived  of  its  use;  that  the  matter 
of  the  right  of  the  respective  companies  to  the  water  was  in  litigation 
in  the  courts;  that  while  so  in  litigation  the  prairie  dogs  and  gophers^ 
burrowed  under  and  through  his  ditches  so  that  when  water  could  be 
procured  they  would  not  contain  nor  conduct  it  as  desired ;  also  that 
while  awaiting  the  result  of  said  litigation  the  dam  which  had  been 
constructed  to  store  and  turn  the  water  to  his  ditches  was  washed 
away  and  had  to  be  repaired.  All  these  things  while  a  misfortune  for 
appellant,  would  not  justify  the  land  department  in  accepting  prooi 
which  fails  to  show  reclamation  as  required  by  law.  The  action  of 
your  office  in  rejecting  the  proof  offered  was  therefore  correct. 

The  appeal  from  your  decision  on  rejecting  said  proof  also  contains 
the  following  alternative  petition,  to  wit:  in  case  the  proof  cannot  be  ac- 
cepted on  appeal,  then  claimant  asks  that  his  entry  be  not  canceled  bat 
that  he  be  allowed  to  submit  additional  proof  showing  full  reclamation 
of  the  tract  in  question. 

Since  the  case  came  here  on  appeal,  additional  proof  has  been  fur- 
nished and  is  now  with  the  papers  in  the  case.  It  was  made  November 
30,  1887,  before  the  local  office,  and  consists,  of  sworn  statements  by 
three  affiants,  setting  forth  that  they  are  familiar  with  the  land  claimed 
by  Rudd  as  desert  land,  having  been  upon  and  assisted  in  ditching  and 
irrigating  it;  that  it  has  been  irrigated,  reclaimed  and  rendered  pro- 
ductive, etc. 

Said  proof  cannot  properly  be  treated  as  proof  supplemental  to  that 
originally  offered.  It  is  rather  in  the  nature  of  new  proof  because  it 
covers  a  new  period  of  time  and  shows  a  new  state  of  facts,  viz:  what 
has  been  done  since  the  original  proof  was  offered  and  rejected.  At 
the  date  when  said  original  proof  was  offered,  publication  of  notice  of  in- 
tention to  make  final  proof  was  not  required  in  desert  land  cases. 

On  June  27,  1887,  however,  a  circular  relating  to  desert  land  entries 
was  issued  by  your  office  with  the  approval  of  the  Department  requiring 
among  other  things,  that 

Before  final  proof  shall  hereafter  be  submitted  by  any  person  chiiming  to  enter 
lands  under  the  desert  land  act,  such  person  shall  be  required  to  file  a  notice  of  inten- 
tion to  make  such  proof  which  shall  be  published  in  the  same  manner  as  required  in 
homestead  and  pre-emption  cases.     (Paragraph  13 of  Circular  (5  L.  D.,  70S.) 

The  additional,  or  more  properly  speaking,  the  new  ptoof  in  this  ease 
was  offered  on  November  30, 1887,  about  six  months  after  the  promal- 
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gation  of  tbe  circular  above  ineutioned.  Not  having  been  made  in  con- 
formify  with  the  requirements  of  said  circular  it  cannot  properly  be- 
considered. 

Your  decision  rejecting  the  proof  originally  offered  is  affirmed  and  the 
papers  transmitted  are  returned  herewith.  You  will  remand  the  case- 
to  the  register  and  receiver  with  direction  to  require  new  final  proof  to- 
be  made  after  publication  and  in  accordance  with  the  other  requirements 
of  the  circularof  November  30,  1887,  supra,  which  proof  maybe  made 
and  offered  at  any  time  within  sixty  days  from  receipt  of  notice  hereoL 
More  than  three  years  having  elapsed  since  the  original  delaration  of  in- 
tention to  reclaim  the  tract,  the  case  will,  should  new  proof  be  offered^ 
be  referred  to  the  Board  of  Equitable  Adjudication  for  action  under 
rale  30  of  the  rules  governing  said  Board  (7  L.  D.,  799). 


MIXIXG    CLAIM—  -iUUVEY— IIEARIXG. 

Emma  Lode. 

A  hearing  luay  be  alIo^ved  for  tlie  submission  of  evidence  in  explanntiou  of  an  appar- 
ent discrepancy  between  the  survey  and  tbe  claim,  as  marked  out  upon  the- 
irround  and  described  in  tbe  location. 


O' 


Secretary  Vilas  to  Commissioner  tStodcslager,  August  8,  18S8. 

By  letter  of  October  14, 1886,  you  held  for  cancellation  mineral  entry 
No.  64,  made  August  25,  1884,  by  Levi  Smiley  for  the  Emma  Lode  min- 
ing claim,  on  the  ground  that  *'  the  survey  is  not  in  acconiance  with 
the  original  location  of  October  5,  1878,  nor  with  the  amended  loca- 
tion of  September  8, 1879,  nor  with  the  stakes  found  upon  the  ground,, 
all  of  which  embraces  dififerent  ground." 

On  appeal  from  said  decision  it  is  urged  that  the  same  was  made 
without  giving  the  owners  opportunity  to  explain  the  alleged  discrep- 
ancies or  to  be  heard  as  to  the  effect  of  such  discrepancies  as  there  may 
be,  and  affidavits  are  filed  to  the  etfect  that  in  point  of  fact  the  survey 
correctly  represents  the  claim  as  "  staked  upon  the  ground,  held,  worked, 
and  claimed.^'  And,  unless  patent  can  now  issue,  a  hearing  is  prayed 
for,  to  establish  these  facts. 

While  it  is  clear  that  as  the  field  notes  and  plat  of  survey  on  their 
face  indicate  a  discrepancy  between  the  land  surveyed  and  the  claim 
as  staked  out  upon  the  ground,  and  described  in  the  location,  no  pat- 
ent can  on  this  record  issue,  the  allegations  made  in  the  papers  on 
appeal  seem  to  me  to  justify  the  granting  of  the  hearing  prayed  for  as 
alternative  relief. 

Your  said  decision  is  modified  accor<lingly. 
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HOMESTEAD  ENTRY-  RESIDENCE. 

Maey  E.  Bailiff. 

After  the  settler  has  in  good  faith  established  a  residence  on  the  land,  to  the  exclu- 
sion of  a  home  elsewhere,  absences  rendered  necessary  by  the  sickness  of  a  parent 
may  be  properly  excused. 

Secretary  Vilas  to  Commissioner  Stockslagerj  August  8,  1888. 

I  have  considered  the  appeal  of  Mary  E.  Bailiff  from  the  deeisiou  of 
your  office  of  December  21,  1886,  rejecting  her  final  proof  and  holding? 
for  cancellation  her  final  certificate,  No.  6077,  and  homestead  entry, 
1^0.  20,042,  for  the  E.  J  of  NE.  J,  and  K  J  of  SE.  J,  Sec.  20,  T.  106  X., 
E.  59  W.,  Mitchell  district,  Dakota  Territory. 

The  claimant  was  the  widow  of  a  soldier,  who  served  three  years  in 
the  army  of  the  United  States  during  the  late  war,  and  was  honorably 
•discharged  at  the  expiration  of  his  term  of  service,  and  as  such,  she 
was  entitled  to  a  deduction  of  said  three  years  from  the  time  of  resi- 
dence, otherwise  required  to  perfect  title.  Her  entry  was  made,  May 
23,  1882,  and,  October  2, 1885,  about  three  years  and  four  months  after 
-entry,  her  final  proof  was  oft^"ered  and  ai)proved  by  the  local  officers  and 
final  certificate  issued  thereon. 

The  improvements  of  claimant  consist  of  a  house,  ten  by  twelve  feet, 
s,  well  and  fifteen  acres  of  breaking,  of  the  total  alleged  value  of  $  150.00, 
and,  as  stated  in  your  office  decision,  she  ^<  established  actual  residence, 
September  15,  1882." 

It  appears  from  a  supplemental  and  corroborated  affidavit  filed  by 
her  with  her  proof,  that  from  September  15, 1882,  the  date  of  her  estab- 
lishment of  residence,  to  the  latter  part  of  October,  1883,  a  period  of  a 
little  more  than  a  year,  she  remained  continuously  on  the  land.  At  the 
latter  date,  she  was  summoned  to  attend  her  mother,  who  had  been  an 
invalid  for  fourteen  years,  and  had  suddenly  grown  worse  and  was  not 
expected  to  live.  She  obeyed  this  summons,  and  remained  with  her 
mother,  nursing  her  and  attending  to  her  wants,  until  January  1, 1884, 
when  she  returned  to  the  homestead  tract  and  lived  there  until  the 
latter  part  of  May,  18S4.  She  was  then  again  called  to  the  bedside  of 
her  mother,  where  she  was  detained  until  August  1, 1884.  From  the 
date  last  named  to  March  1,  1885,  she  lived  upon  her  claim.  From 
March  1,  1885,  to  June,  1885,  and,  also,  daring  July,  1885,  she  was  in 
attendance  upon  her  mother,  and  the  remainder  of  the  time,  until  final 
proof  was  made,  October  2,  1885,  she  was  on  her  claim. 

It  appears,  then,  that  from  the  time  of  her  establishment  of  residence 
on  the  land,  September  15,  1882,  until  she  made  her  final  proof,  October 
2, 1885,  a  period  of  about  three  years  and  seventeen  days,  she  lived  ui)on 
her  claim  about  two  years  and  two  months,  and  was  absent  in  attend- 
ance upon  her  mother,  from  time  to  time,  as  above  stated,  about  ten 
anonths. 
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The  claimant  states  tbat  she  left  said  land  only  for  the  purpose  above 
stated,  and  that  she  did  so  on  the  urgent  entreaty  of  her  parents — 
sometimes,  by  letter,  and  sometimes,  by  telegram.  She  is  corrobor- 
ated in  her  statements  by  the  affidavits  of  the  two  physicians,  who  at- 
tended her  mother,  and  who  state,  that  her  mother  was  an  invalid  of 
long  standing,  who  at  times  grew  worse  and  at  such  times  was  expected 
to  die,  and  that  on  these  occasions,  the  claimant  would  be  sent  tor  to 
nurse  her  mother,  and  that  claimant  obeyed  these  calls  and  faithfully 
cared  for  her  sick  parent,  anil  her  services  were  necessary  and  very 
beneiicial,  and  when  her  mother  was  temporarily'  relieved  and  out  of 
danger,  she  returned  to  her  claim. 

The  proof  being  unsatisfactory  to  your  office,  the  claimant,  in  re- 
spouse  to  a  call  for  a  corroborated  affidavit,  showing  '*  whether  or  not 
she  had  maintained  continuous  residence  since  the  date  of  her  hnal 
proof,"  filed,  September  27, 188G,  an  affidavit,  duly  corroborated,  "  that 
since  making  final  proof  she  has  not  maintained  a  continuous  residence 
apon  said  land,  for  the  renson  that  she  had  been  obliged  to  be  absent 
from  said  land  to  care  for  her  mother,  who  was  an  invalid  and  who  died, 

June  15,  1886 and  since  the  death  of  her  uiother,  she  has 

been  compelled  to  care  for  her  father,  who  is  an  old  man  and  left  alone 
with  no  one  to  care  for  him  except  her ;  and  that  she  has  not  alienated 
said  tract  nor  any  part  thereof,  and  has  fifteen  acres  of  said  land  culti- 
vated to  crops  each  year  and  forty  acres  fenced,  and  a  good  habitable 
house  upon  said  land." 

Your  office  holds,  that  the  fact,  that  the  mother's  illness  had  been  of 
long  duration  when  the  entry  was  made,  shows  tbat  the  claimant  **  well 
knew  it  would  be  impossible  for  her  to  properly  comply  witli  the  home- 
stead law  in  tbe  matter  of  residence  and  cultivation,"  and,  therefore, 
she  never  intended  making  the  tract  her  home  to  the  exclusion  of  every 
other,  and  that  this  view  is  strengthened  and  corroborated  by  the  fur- 
ther fact,  shown  by  her  last  affidavit,  that  since  her  mother's  death  she 
sets  up  as  an  excuse  for  continued  absence  from  tbe  laud,  '*  that  she  has 
to  take  care  of  her  father,  who  lives  in  a  distant  State  (Iowa),  though 
she  declares  at  the  same  time,  that  her  house  upon  tbe  claim  is  a  habit- 
able one." 

In  this  finding,  I  can  not  concur.  The  nature  of  the  mother's  malady 
is  not  stated,  but  the  fact,  that  it  had  become  chronic  and  had  lasted  so 
long  without  fatal  result,  necessarily  relieved  the  claimant's  mind  of 
immediate  apprehension.  It  seems,  also,  that  the  disease  did  not  neces- 
sitate the  claimant's  attendance  all  the  time,  but  only  at  intervals  of 
considerable  duration.  She  lived  on  tbe  tract  over  a  year  after  estab- 
lishing her  residence,  before  she  was  summoned  to  her  mother's  bedside, 
and,  while  tbe  illness  had  become  chronic  at  tbe  date  of  the  entry,  it 
does  not  appear  that  previous  to  that  time,  it  had  been  characterized  by 
those  dangerous  attacks,  which  occurred  at  intervals  of  var\ing  dura- 
tion after  the  entry.    I  am  of  tbe  opinion  tbat  tbe  claimant  established 
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residence  in  good  faith,  September  15, 1882,  with  the  iQteut  to  make  the- 
tract  a  permaDcnt  home  to  the  exclusion  of  every  other,  and  that  her 
absences  thereafter,  and  prior  to  her  proof,  being  in  obedience  to  calls  of 
filial  duty,  are  not  evidence  of  an  intent  to  abandon. 

The  decision  of  your  office  rejecting  the  proof  and  holding  the  entry 
and  final  certificate  for  cancellation  is  reversed,  and  the  entry  will  be 
passed  to  patent. 


COAL  ENTRY    COXTIGUOUS  TRA<;TS    SECTION  «317  R.  S. 

C.  P.  Mastekson. 

A  coal  entry  made  under  section  2347  R.  8.,  mast  be  restricted  to  contigaous  tracts  of 
land. 

Where  a  statute  has  received  iuterpretation  by  long  continued  usage  and  practice  in 
the  proper  bureau  or  department  empowered  to  enforce  it,  so  that  such  constmc- 
tiou  must  be  deemed  generally  known  and  accepted,  similar  words  and  phrases 
in  a  subsequent  statute,  with  reference  to  the  same  subject  matter,  will  bo  con- 
strued as  having  been  used  in  the  sense  in  which  those  in  the  former  statute  have 
been  interpreted. 

Secretary  Tilas  to  Commissioner  StocJcslager^  Atigust  10, 1888. 

C.  P.  Masterson  made  coal  entry  for  the  S W.  J  of  X W.  J,  SW.  J  of 
SW.  i  and  E.  i  of  SE.  J,  Sec.  34,  T.  IG  K,  K.  6  E.,  Ulyrapia,  Washing- 
ton Territory. 

The  entry  embraces  three  tracts  of  land  separate  from  each  other. 
The  tracts  are  not  only  non-contiguous,  but  they  do  not  corner. 

You  held  the  entry  for  cancellation  as  to  two  of  the  tracts,  allowing 
the  claimant  to  designate  which  of  the  two  tracts  shall  be  canceled. 
From  this  action  claimant  appealed,  alleging  error  in  holding,  that  the 
act  of  March  3, 1873  (Sec.  2347,  R.  S.),  restricted  entries  thereunder  to 
tracts  contiguous  or  compact  in  form. 

The  sole  question  presented  in  this  case  is,  whether  coal  entries  may 
be  made  of  separate  tracts,  non-contiguous,  or  whether  the  rule  of  con- 
tiguity applies  as  in  other  cases. 

The  act  of  March  3, 1873  (17  Srat.,  607),  provides  that: 

That  any  person  above  the  age  of  twenty  one  years,  who  is  a  citizen  of  the  United 
States,  or  who  has  declared  his  intention  to  become  such,  or  any  association  of  per- 
sons severally  qualified  as  above,  shall,  upon  application  to  the  rejjister  of  the  proper 
land-office,  have  the  right  to  enter,  by  legalsubdivisious,  any  quantity  of  vacant  coal 
lands  of  the  United  States  not  otherwise  appropriated  or  reserved  by  competent 
authority,  not  exceeding  one  hundred  and  sixty  acres  to  each  individual  person,  or 
three  hundred  and  twenty  acres  to  such  association,  upon  payment  to  the  receiver  of 
not  less  than  ten  dollars  per  acre  for  such  lands,  where  the  same  shall  be  sitnate<l 
more  than  fifteen  miles  from  any  completed  railroad,  and  not  less  than  twenty  dollars 
per  acre  for  such  lands  as  shall  be  within  fifteen  miles  of  such  road. 

The  prt3-eiuptiou  law  provides  that  every  person  possessing  the  quali- 
fications therein  named  may  enter,  "by  legal  subdivisions^  any  number 
of  acres  not  exceeding  one  hundred  and  sixty  acres,  or  a  quarter  sec- 
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tion  of  land,"  and  farther  provides  that  no  person  shall  be  entitled  to 
more  than  one  pre-emptive  right. 

The  coal  land  law  provides,  that  every  person,  possessing  the  qaali- 
fications  therein  named,  may  enter  "  by  legal  subdivisions  any  quantity 

of  vacant  coal  lands  of  the  United  States not  exceeding 

one  hundred  and  sixty  acres,  to  such  individual  person,"  and  the  act 
authorizes  only  one  entry  by  the  same  person. 

There  is  in  this  respect  very  little  difference  in  the  phraseology  of  the 
two  acts.  They  both  authorize  an  entry  of  any  quantity  of  lands  by 
legal  subdivisions,  not  exceeding  one  hundred  and  sixty  acres,  and  both 
restrict  the  entrymau  to  one  right  of  entry. 

In  administering  the  pre-emption  law,  the  Department  has  always 
required  that  the  several  legal  subdivisions  comprising  the  entry  shall 
be  contiguous. 

In  the  circular  issued  by  the  Department  September  15, 1841  (1  Les- 
ter, 360),  providing  rules  and  regulations  for  the  purpose  of  carrying 
into  effect  the  act  of  September  4, 1841  (5  Stat.,  453),  it  is  provided  that 
tracts  liable  to  entry  under  said  acts  are : 

First.  A  regnlar  quarter  sectiou 

Secoud.  A  fractional  section,  contaiuing  not  over  one  hundred  and  sixty 
-acres.     .     .     . 

Third.  Two  adjoining  half-quarter  sections  (in  all  cases  to  be  separated  by  a  north 
and  sonth  line,  escept  on  the  north  side  of  townships,  where  the  surveys  are  so  made 
.as  to  throw  the  excess  or  deficiency  on  the  north  and  west  sides  of  the  township)  of 
the  regular  quarters  mentioned  in  the  first  designation ;  or,  two  adjoining  eighty- 
acre  subdivisions  of  the  irregular  quarters  found  on  the  north  and  west  sides  of  town- 
ships, where  more  than  two  such  subdivisions  exist,  or  the  excess  may  render  them 
uecessary,  provided  in  the  latter  case  the  aggregate  quantity  does  not  exceed  one 
hundred  and  sixty  acres. 

Fourth.  Two  half-quarter  or  eighty -acre  subdivisions  of  a  fractional  or  broken  sec- 
tion, adjoining  each  other,  the  aggregate  quantity  not  exceeding  one  hundred  and 
sixty  acres. 

Fifth.  A  regular  half-quarter  aud  an  adjoining  fractional  section,  or  an  adjoining 
half-quarter  subdivision  of  a  fractional  section,  the  aggregate  quantity  not  exceed- 
ing one  hundred  and  sixty  acres. 

Under  these  regulations  entries  of  quarter  quarter  sections  were  not 
allowed,  unless  it  was  a  residuary  forty  acre  lot,  that  is,  a  forty  acre 
tract  remaining  after  the  sale  of  the  other  portions  of  the  same  quarter 
sectiou,  pursuant  to  the  act  of  April  5, 1832  (4  Stat.,  503),  allowing  such 
minor  subdivisions,  but  if  such  entries  embraced  two  or  more  subdi- 
visions, they  were  required  to  be  contiguous.  The  reason  for  this  was, 
because  the  act  of  April  5,  1832,  provided  that  no  person  should  be 
permitted  to  enter  more  than  one  half  quarter  section  in  quarter  quar- 
ter sections,  but  this  was  repealed  by  the  act  of  May  8,  1846  (9  Stat., 
9),  and  thereafter  entries  comprising  quarter  quarter  sections  were  al. 
lowed  under  the  same  regulations  allowing  entries  of  adjoining  half 
sections. 

Again,  the  act  of  March  3,  1843  (5  Stat.,  619),  provided  for  joint  en- 
tries, where  two  or  more  persons  were  residing  on  the  same  quarter 
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sectiou,  or  fractional  section  of  land,  no  reference  being  made  in  the 
act  to  contiguity. 

The  circular  of  May  8, 1843  (I  Lester,  370),  providing  rules  and  regu- 
lations for  the  execution  of  this  law,  requires  that : 

Where  the  persons  cultivating  do  not  abandon  the  tract  resided  on,  &  Joint  euirg  by 
all  the  residents  may  be  made  of  snch  tract  and  other  *' contiguous  unoccupied  Jamdif 
by  legal  subdivisions/'  to  the  extent  of  as  many  times  one  hundred  and  sixty  acres, 
iu  the  whole,  as  there  are  residents  on  the  first  mentioned  tracts  entitled  under  the 

same  law The ''con^'^uou^^' uqocoupied  land  referred  to  in  this  section 

of  the  act  is  to  be  understood  as  laud  separated  from  the  tract  resided  on,  by  a  line 
only,  not  land  in  the  neighborhood  as  near  as  may  be ;  and  where  there  is  no  snch 
contiguous  land,  by  reason  of  its  being  rightfully  claimed  by,  or  in  the  occupation  of 
others,  the  right  fails.  Snch  contiguous  land  is  to  be  embraced  in  the  same  certificate 
with  the  land  on  which  the  claimants  reside. 

The  pre  euiptiou  law  has  been  uniformly  administered  under  these 
rules.  As  said  by  the  Secretary,  in  the  case  of  Svaug  v.  Tofley  (6  L.  D., 
C:>1) : 

It  is  a  regulation  of  this  Department,  co-existent  with  the  pre-emption  law  itself, 
that  the  tracts  embraced  iu  au  entry  under  that  law  must  be  contiguous  (citing  Hugh 
Miller,  5  L.  D.,  683). 

This  requirement  was  made  evidently  for  the  reason  that  it  is  con- 
trary to  public  policy  and  the  theory  of  the  land  laws  to  allow  an  entry 
to  be  comprised  of  separate  legal  subdivisions,  where  persons  are  re- 
stricted to  one  entry,  and  I  can  see  no  reason  why  the  rule  should  not 
apply  with  equal  force  in  the  administration  of  the  law,  authorizing  en- 
tries of  coal  lauds — the  phraseology  of  both  acts  in  this  particular  being 
similar. 

Besides,  where  a  statute  has  received  interpretation  by  long-contin- 
ued usage  and  practice  in  the  proper  bureau  or  department  empowered 
to  enforce  it,  so  that  such  construction  must  be  deemed  generally  known 
and  accepted,  similar  words  and  phrases  in  a  subsequent  statute,  with 
reference  to  the  same  subject-matter,  will  be  construed  as  having  been 
used  in  the  sense  in  which  those  in  the  former  statute  have  been  inter- 
preted, because  Congress  is  taken  to  have  so  employed  them. 

Section  2351  of  said  act  provides  that — 

The  Commissioner  of  the  General  Land  Office  is  authorized  to  issue  all  needful  rules 
and  regulations  for  carrying  into  effect  the  provisions  of  this  and  the  four  preceding 
sections. 

-     dnder  this  authority,  rules  and  regulations  were  adopted,  which  de- 
clare— 

1.  Sale  of  coal  land  is  provided  for: 
By  ordinary  private  entry  under  section  2347  ; 

By  granting  a  preference  right  of  purchase,  based  on  priority  of  possession  and  im- 
provement under  section  2348. 

It  is  contended  by  appellant  that,  as  to  entries  made  under  section 
2347,  "  the  term  ordinary  private  entry  can  only  refer  to  the  rules  gov- 
erning the  disposition  of  agricultural  lauds  by  private  entry    ...... 

the  only  restriction  being  as  to  quantity." 
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The  term,  "  ordinary  private  entry,"  as  used  in  said  rules,  has  no  ref- 
ereDce  to  the  rules  governing  the  disposition  of  lands  by  private  cash 
entry  under  section  2357  of  the  Revised  Statutes. 

la  the  sale  of  public  lands  under  section  2357,  the  purchaser  is  not 
restricted,  either  as  to  quantity,  or  the  number  of  entries.  He  may 
under  one  application  purchase  one  or  more  legal  subdivisions  in  one 
section  of  the  township,  and  in  another  ai)plication  purchase  another 
one  or  more  legal  subdivision  in  the  same  or  a  different  section  of  the 
township.  Hence,  a  rule  limiting  each  private  cash  entry  to  tracts  lying^ 
contiguously  to  each  other,  could  accomplish  no  good  result.  Having 
the  right  to  purchase  an  unlimited  number  of  non-contiguous  legal  sub- 
divisions, under  the  different  applications,  the  purchaser  is  not  prohib- 
ited from  embracing  in  one  application  any  number  of  legal  subdivisions^ 
whether  they  are  contiguous  or  not.  But  where  the  purchaser  is  re- 
stricted to  one  entry  of  a  limited  quantity  of  land,  a  rule  requiring  that 
such  entry  shall  be  of  a  single  body  of  land,  being  practical  and  in  har- 
mony with  the  general  policy  of  the  land  system,  is  not,  in  my  opinion, 
in  derogation  of  any  legal  right.  It  can  not  be  questioned  that  the 
value  of  the  remaining  subdivisions  may  be  greatly  affected  by  allow- 
ing selections  of  the  most  valuable  legal  subdivisions  throughout  the 
township,  and  for  this  reason  it  is  the  policy  of  tlie  government  to  re- 
quire such  entries  to  be  made  in  one  body,  where  such  rule  can  be 
practically  enforced. 

I  affirm  your  decision. 


FINAL   COMMUTATION    PROOF— NEW   FINAL   PROOF. 

Marcus  J.  De  Wolf. 

On  the  rejection  of  commutation  proof  and  suspension  of  the  cash  entry,  becanse- 
inade  (luring  the  pendency  of  a  contest,  the  new  proof,  though  confined  to  the 
same  i>eriod  as  that  embraced  within  the  former,  may  be  accepted,  and  held  to 
apply,  by  relation,  to  the  date  of  the  suspended  entry  and  rejected  proof. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

10,  1888. 

I  have  cousidered  the  appeal  of  Marcus  J.  De  Wolf  from  the  decision 
of  your  office  of  November  15,  1885,  rejecting  his  linal  proof  and  hold- 
ing for  cancellation  his  cash  entry,  No.  11,032,  and  homestead  entry,  "No. 
18,042,  for  the  NE,  J  of  Sec.  22,  T.  105  N.,  li.  61  W.,  Mitchell  district, 
Dakota  Territory. 

De  Wolf  made  said  homestead  entry  March  1,  1882,  and,  November 
9,  1S83,  be  made  commutation  proof  and  said  cash  entry.  At  the  time 
the  cash  entry  was  allowed,  contest  of  the  homestead  entry,  by  one 
Eachei  W.  Stroud,  was  pending,  and  your  office,  by  letter  of  Septem- 
ber 18, 1884,  sustained  said  contest  and  held  the  homestead  entry  for 
cancellation,  and  suspended  the  cash  entry  and  proof,  '^  because  im- 
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properly  allowed  peuding  flaal  determinatioii  of  said  contest."  De  Wolf 
appealed  therefrom  aud  this  Departmeut,  February  25, 1886,  reversed 
the  action  of  your  office  iu  sustaining  said  contest,  and  holding  the 
homestead  entry  for  cancellation,  but  concurred  in  the  suspension  of 
the  cash  entry  and  proof,  because  of  the  pendency  of  said  contest  at' 
the  time  of  their  allo\7ance ;  and  directed  that  ^<  Tiie  cash  entry  will  re- 
main suspendedy  aud  the  claimant  will  be  allowed  to  make  new  com- 
mutation proof,  after  due  notice,  showing  full  compliance  with  the  law.*' 
{Stroud  V.  De  Wolf,  4  L.  D.,  394). 

De  Wolf  made  said  "  new  proof"  June  2, 188G,  upon  which  the  local 
officers  rendered  dissenting  opinions ;  the  register  holding  it  insuffi- 
cient and  recommending  the  cancellation  of  both  entries,  and  the  re- 
ceiver holding,  that  it  '*  fultilled  the  requirements"  of  this  Department 
iu  the  decision  in  said  contest  case  of  Stroud  v.  De  Wolf  and  should  be 
accepted. 

Your  office,  iu  the  decision  now  appealed  from,  concurring  with  the 
register,  rejected  the  proof  and  held  the  entries  for  cancellation. 

This  proof  does  not  show,  that  the  claimaut  or  his  family  resided 
on  the  land  from  November  11,  1883,  two  days  after  the  first  proof 
was  made,  and  is  a  substantial  reproduction  of  the  said  proof  first 
made.  It  relates  to  and  covers  the  period  of  time  from  the  date  of  the 
homestead  entry  to  November  11,  1883,  two  days  after  the  date  of  the 
first  proof  and  cash  entry,  November  9,  1883,  and  is  to  the  effect,  as 
stated  iu  the  decision  of  your  office,  that  ^^  the  claimant  established 
residence  on  the  tract,  August  2, 1882,  having  that  day  completed  a 
twelve  by  sixteen  house  thereon,  and  has  broken  and  culivated  twenty 
acres — his  improvements  being  worth  $300.00;  that  his  wife  and  two 
children  resided  continuously  ou  the  land  from  the  latter  part  of  Au- 
gust, 1882,  to  November  11, 1883,  except  from  October  29, 1882,  to  April 
27, 1883,  when  they  were  in  Madison,  Wisconsin,  to  enable  the  children 
to  go  school  and  that  his  wife  might  be  treated  by  the  family  physician ; 
that  claimant  himself  was  absent  from  August  3, 1882,  to  March  13, 
1883,  and  from  that  time  to  June  20,  1883  and  from  July  4,  18S3,  to 
November  1, 1883^  and  his  absences  were  for  the  purpose  of  carrying 
on  his  business  as  a  vendor  of  picture  frames  in  Madison,  Wiscousin." 
It  further  appears  that  the  claimant  is  a  man  of  very  limited  means. 

This  proof  is  substantially  the  same  as  the  proof  introduced  od  the 
hearing  of  the  contest  case  of  Stroud  v.  De  V/olf,  supra^  in  reference 
to  which  this  office  held,  that : 

The  fact  that  claimant  coiitiaiiod  to  do  bnsiuess  at  Madison  is  not  sufficient  to  dis- 
prove  the  positive  testimony  of  witnesses  that  his  residence  was  upon  the  land  in 

question.    It  is  conceded  that claimant  built  a  comfortable  house  on  the 

land,  aud  remained  there  two  weeks ;  that  his  family  lived  on  the  land  up  to  the  time  of 
the  contest,  with  the  exception  of  temporary  absence  which  is  accounted  for;  that 
the  improvements  and  cultivation  are  sufficient  to  show  compliance  with  the  require- 
ments of  the  law.  The  evidence  is  not  sufficient  to  warrant  the  conclusion  that  the 
claimaut  never  settled  in  good  faith  on  said  tract  or  established  his  residence  tliereou. 
Grimshaw  r.  Taylor  (4  L.  D.,  330). 
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The  cash  entry  made  November  9,  1883,  while  improperly  allowed 
pending  the  contes%  was  uot  void,  and  accordingly  said  entry  was  not 
canceled,  but  only  suspended  by  your  office.  The  above  proof,  now 
under  consideration,  as  stated  before,  relates  to  said  cash  entry  and 
covers  the  period  of  time  from  the  homestead  entry  to  said  cash  entry. 

Commutation  of  homestead  entries  is  allowed  where  the  ^^  homestead 
settler  does  not  wish  to  remain  five  years  on  a  tract"  (General  Circular 
of  March  1,  1884,  p.  16),  and  may  be  made  "at  any  time  before  the  ex- 
plration  of  said  five  years.''    Kevised  Statutes,  section  2301. 

The  claimant  paid  the  government  the  consideration  required  by  the 
law,  the  proof  then  offered  showed  compliance  with  the  law  to  the  date 
thereof,  the  entry  was  allowed  by  the  local  officers  and  cash  certificate 
issued,  and  the  contest  (by  reason  of  which  the  entry  was  suspended) 
was  subsequently  found  to  have  been  groundless  and  was  dismissed. 

Moreover,  the  question  is  one  between  the  government  and  the  citizen, 
and,  if  the  claimant  was  in  fault  in  attempting  to  commute  his  home- 
stead entry  pending  a  groundless  contest  thereof,  the  officers  of  the 
government  are  in  pari  delicto  in  receiving  the  claimant's  mone^^  and 
admitting  said  entry. 

Cnder  the  circumstances  1  am  of  the  opinion  that  the  proof  last 
offered  should  be  held  to  apply  by  relation  to  the  date  of  the  suspended 
cash  entry,  and  proof  first  offered,  and  inasmuch  as  it  shows  substantial 
compliance  with  the  law  in  good  <faith  to  said  date,  that  it  should  be  al- 
lowed. 

The  decision  of  your  office,  holding  said  entries  for  cancellation,  and 
rejecting  said  proof,  is,  therefore  reversed,  and  the  cash  entry  will  be 
passed,  to  patent. 


DESERT  LAND  ENTRY— SURVEY  ;  PRACTICE. 

W.  L.  Ryneeson. 

In  the  case  of  mlej^ert  land  entry  made  prior  to  survey,  the  entryman  is  entitled,. 
on  survey  of  the  to^-nship,  to  bave  his  claim  properly  described  by  legal  subdi- 
visions. 

ThoaKh  a  contestant  fails  to  prosecute  an  appeal,  and  thus  abandons  the  contest,  tbe 
Department  may  in  tbe  interest  of  the  goverument,  consider  the  evidence  sub- 
mitted with  a  view  to  determining  whether  the  entry  should  be  canceled  or  a 
further  investigation  ordered. 

Secretary  Vilas  to  Commhsioner  iStockslager^  August  13,  1888. 

1  have  considered  the  appeal  of  William  L.  Rynerson  from  your  office 
decision  of  November  24,  1886,  refusing  his  application  to  amend  his 
desert  land  entry  No.  211,  so  as  to  embrace  therein  the  SW.  i  of  the  SE. 
i^  the  E.  i  of  the  SE.  J,  and  the  8E.  i  of  the  NE.  J  of  Sec.  31,  and  the 
NW.  i  of  the  SW.  J  of  the  S.  i  of  the  NW.  i  and  the  NW.  J  Sec.  32  T. 
13,  S.,  R.  11  E.,  Las  Cruces,  New  Mexico  land  district. 
32C3— VOL  7 12 
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Rynerson  made  bis  desert  land  entry  September  23, 1883,  for  a  tract  of 
laud  described  by  metes  and  bounds  as  follows:  commencingat  a  monu- 
ment at  a  point  one  mile  due  east  of  the  NE.  corner  of  the  SB.  ^  of  Sec. 
1,  T.  14:  S.,  R.  10  E.,  thence  east  four  hundred  and  forty  yards,  tlicDce 
north  four  hundred  and  forty  yards,  thence  east  eight  hundred  and 
eighty  yards,  thence  north  eight  iiundred  and  eighty  yards,  thence  east 
four  hundred  and  forty  yards,  thence  north  four  hundred  and  forty 
yards,  thence  west  eight  hundred  and  eighty  yards,  theiico  south  foui 
hundred  and  forty  yards,  thence  west  four  hundred  and  forty  yards, 
thence  south  four  hundred  and  fortj"  yards,  thence  west  four  hundred 
and  forty  yards,  thence  south  eight  hundred  and  eighty  yards,  to  place 
of  beginning. 

On  Nov-ember  15,  1883,  Rynerson  filed  his  application  to  amend  said 
entry  alleging  that  the  former  description  was  obtained  by  a  private 
survey,  that  after  his  original  entry  was  made  the  land  was  surveyed  by 
a  deputy  U.  S.  surveyor,  when  it  was  found  that  the  description  in  his 
application  was  wrong  and  did  not  describe  the  land  he  intended  to  enter, 
and  that  the  land  covered  by  the  description  in  his  entry  was  unfit  for 
cultivation,  being  situated  on  low  hills  over  which  water  could  not  be 
taken  and  asking  that  his  entry  be  amended  to  read  as  follows:  com- 
mencing at  ^E.  corner  of  T.  No.  14,  soutli  range  No.  10,  east  of  the  N. 
M.  Pr.  Mer.  thence  north  twenty  chains,  thence  east  forty  chains,  to 
initial  monument  of  claim,  thence  east  forty  chains,  thence  north  tweuty 
chains,  thence  east  twenty  chaius,  thence  north  twenty  chains,  thence 
east  sixty  chains,  thence  north  twenty  chains,  thence  west  sixty  chains, 
thence  south  twenty  chains,  thence  west  sixty  chiiins,  thence  south 
twenty  chains,  to  place  of  beginning  containing  three  hundred  and 
twenty  acres.'' 

This  application  was  allowed  by  your  oflBce  June  4,  18S4,  and  the 
proper  entries  were  subsequently  made  by  the  local  officers  on  tbeir 
records. 

On  December  3, 1884,  there  was  filed  in  your  office  affidavit  alleging 
that  the  land  covered  by  Rynerson's  entry  was  not  desert  in  character 
and  that  his  entry  was  therefore  fraudulent.  Upon  this  affidavit  a  hear- 
ing was  duly  had  before  the  local  officers  who  decided  in  favor  of  the 
entryman.  An  appeal  was  filed,  although  Brown,  the  contestant,  after- 
wards wrote  to  the  local  officers  that  the  appeal  was  not  autborizeel  by 
him;  that  he  was  satisfied  with  their  decision  and  would  not  further 
prosecute  the  contest.  The  case  was,  however,  considered  in  your  oliiee 
and  the  contest  dismissed  because  the  testimony  did  not  refer  to  the 
land  described  in  Rynerson's  amended  entry,  and  no  appeal  was  taken 
from  that  decision. 

On  August  12,  1886,  Rynerson  filed  another  application  setting  forth 
that  after  making  his  entry  a  government  surveyor  had  the  contract  to 
subdivide  townships  13  and  14  south  range,  11  east,  that  after  this  sub- 
division had  been  made  he  (Rynerson)  hired  a  surveyor  to  survey  the 
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tract  actually  taken  by  hitn  aud  to  farnisli  him  a  description  upon  which 
his  application  to  amend  was  made,  that  after  the  survey  subdividing 
said  townships  was  made  and  before  the  work  was  accepted  it  was  dis- 
covered that  a  mistake  had  been  made  and  the  work  had  to  be  done 
over,  and  new  corners  established.  After  this  resurvey  was  made 
Bynerson  employed  a  surveyor  and  went  with  him  and  caused  to  be 
made  a  survey  of  the  lands  claimed  by  him  and  then  in  his  possession. 
As  a  result  of  this  survey  it  was  discovered  that  the  lauds  originally  in- 
tended to  be  entered  aud  to  which  his  original  declaration  applied,  were 
embraced  in  the  following  description,  to  wit:  the  SW.  J  of  the  SB.  J, 
the  E.  J  of  the  SE.  J  and  the  SE.  J  of  the  NE.  i  of  Sec.  31,  and  the 
NW.  i  ot  the  SW.  i,  the  S.  i  of  the  NW.  J  and  the  NW.  J  and  the  N\V. 
i  of  the  NW.  i  of  Sec.  13,  T.  13  S.,  E.  11  E. 

The  local  officers  after  an  examination  of  the  facts  became  convinced 
that  this  last  description  covered  the  lands  intended  to  be  embraced  in 
the  original  entry  and  thereupon  adjusted  said  entry  accordingly  on  the 
records  of  their  office.  He  also  sets  forth  that  said  description  embraces 
the  lands  which  he  had  been  in  possession  of  ever  since  making  his 
entry  and  that  he  had  in  good  faith  expended  large  sums  of  money  in 
constructing  ditches,  reservoirs,  and  irrigating  canals  for  getting  water 
upon  this  land,  that  much  of  the  land  has  been  fenced  and  is  now  under 
cultivation  and  asks  that  his  entry  be  amended  to  embrace  the  lands 
last  above  described,  and  upon  which  the  records  of  the  local  office 
show  it  to  have  been  made.  This  application  was  denied  by  your  office 
apparently  because  the  testimony  taken  at  the  trial  in  the  contest 
heretofore  mentioned^  showed  that  the  land  applied  for  was  not  desert 
land. 

The  record  in  this  case  shows  that  Kyuersou  at  the  time  of  making 
his  entry  took  possession  of  and  ha^  ever  since  then  been  claiming^a 
certain  tract  of  land.  When  the  township  was  subdivided,  he  found 
that  the  starting  point  for  the  description  by  metes  and  bounds,  had 
been  wrongly  described  and  at  once  applied  to  amend  this  entry  rely- 
ing upon  the  survey  made  in  subdividing  the  township  for  data  in  fix- 
ing his  starting  point.  This  petition  was  allowed  and  the  entry  was 
amended  in  accordance  therewith.  It  was,  however,  found  that  the 
survey  upon  which  the  entryman  had  relied  in  making  the  amendment 
was  wrong  and  it  was  set  aside  and  a  new  survey  made.  The  entry- 
man  in  his  present  application  is  seeking  to  have  the  land  which  he  took 
possession  of  under  his  original  entry  and  which  he  has  since  that  time 
been  in  possession  of  and  upon  which  he  has  expended  considerable 
time  and  money  in  his  efforts  to  reclaim  and  improve  it,  properly  de- 
scribed on  the  records.  His  failure  to  have  it  properly  described  by  the 
former  amendment  seems  attributable  alone  to  the  mistake  in  the  sur- 
vey of  the  township.  The  entryman  should  not  bo  made  to  suffer  for 
this  mistake  but  should  be  allowed  now  to  do  that  which  he  was  by  that 
mistake  prevented  from  doing  under  his  former  application,  t.  e.,  toap- 
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ply  to  the  land  bo  claims  uuder  liis  desiert  land  entry  the  proper  de- 
scription by  legal  Bubdivisious. 

While  the  contestants  in  the  contest  heretofore  mentioned  have  failed 
to  appeal  fron)  your  office  decision  dismissing  that  contest  and  have 
thereby  abandoned  the  same,  yet  it  is  in  the  interest  of  the  government 
for  this  department  to  consider  the  testimony  taken  at  the  hearing  held, 
with  a  view  of  determining  whether  or  not  said  entry  should  be  can- 
celed. The  facts  established  by  the  testimony  submitted  at  that  hear- 
ing are  substantiall3'  as  follows :  The  land  embraced  in  this  entry  lies 
along  and  upon  both  sides  of  a  small  stream  known  as  the  Talerosa 
river.  Adjacent  to  this  stream  there  is  a  small  strip  of  land  varying 
in  width  from  ten  yards  to  one  hundred  yards  which  is  low  and  unlit 
for  cultivation  without  drainage,  grown  up  with  tule  and  with  some 
willow  and  cotton  wood  bushes  growing  on  it.  It  is  stated  that  this  low 
land  after  being  rendered  lit  for  cultivation  by  draiuage  could  not  be 
successfully  cropped  without  artiticial  irrigation.  The  amount  of  this 
character  of  laud  in  the  entry  is  not  definitely  fixed  but  is  estimated  as 
from  fiv^e  to  ten  acres.  The  other  land  in  the  entry  is  rolling  and  rises 
from  the  bottom  land  in  some  |)laces  abruptly  leaving  a  bank  ten  to 
fifteen  feet  in  height  and  in  other  places  by  more  gradual  slopes.  On 
this  upland  there  is  a  growth  of  native  grasses  affording  some  pas- 
turage but  not  sufficient  to  render  it  profitable  for  hay.  There  are  on 
these  slopes  also  some  cedar,  juniper  and  mesquite  bushes.  The  pre- 
ponderance of  the  testimony  shows  that  none  of  this  upland  could  be 
successfully  cultivated  to  any  crop  without  artificial  irrigation  and  in 
order  to  irrigate  it,  it  would  be  necessary  to  construct  a  ditch,  from 
some  point  on  said  river  at  least  one  mile  and  probably  a  greater  dis- 
tance above  the  land  embraced  in  said  entry.  It  is  also  shown  that  one 
who  could  control  the  water  front  embraced  in  this  entry  would  thns 
be  enabled  to  control  a  large  section  of  country  that  affords  very  good 
pasturage.  This  entry  and  that  of  John  H.  Eiley  adjoining  it  on  the 
south  and  extending  down  the  river  embrace  the  same  character  of 
lands,  and  together  extend  along  said  river  for  a  distance  of  two  to 
three  miles.  While  this  testimony  is  not  perhaps  sufficient  to  justify 
an  order  at  this  time  for  the  cancellation  of  this  entry,  yet  it  is  sufficient 
to  cause  an  investigation  to  be  made  in  behalf  of  the  government  to 
determine  whether  the  land  covered  thereby  is  desert  land  within  the 
meaning  of  the  law,  and  also  to  determine  whether  the  entry  complies 
with  the  requirements  as  to  compactness.  You  will  therefore  cause  sach 
investigation  to  be  made  and  if  deemed  necessary  a  hearing  should  be 
had  at  which  testimony  both  against  and  in  support  of  the  locality  of 
said  entry  may  be  submitted. 

Your  said  office  decision  is  accordingly  modified. 
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COAL  LAND  EXTRY— SECOND  DECLARATORY  STATEMENT. 

John  McMillan. 

The  failare  of  the  entrymaa  to  apply  for  leave  to  file  a  second  declaratory  stateiueDt, 
being  satisfactorily  explained,  and  it  appearing  thatsucU  tiling  would  bave  been 
authorized,  and  that  no  adverse  claims  exist,  it  is  accordingly  authorized  nuno 
pro  tunc  and  the  entry  based  thereon  confirmed. 

The  statute  provides  that  only  one  entry  shall  be  made  by  the  same  person ;  butthis 
prohibition  does  not  relate  to  the  filing  of  the  declaratory  statement  provided 
for,  as  is  the  case  in  the  pre-emption  laws. 

Secretary  Vilas  to  Commissioner  Stockslagery  August  13,  1S88. 

I  have  before  me  the  appeal  of  John  McMillan  from  your  office  decis- 
ion of  February  28,  1887,  holding  for  cancellation  his  coal  entry  No. 
7,  made  May  3, 1884,  for  the  W.  i  of  the  SW.  J  of  Sec.  34,  T.  16  X.,  R. 
18  W.,  Santa  Fe  district,  New  Mexico. 

Said  entry  was  based  upon  coal  declaratory  statement  No.  97,  cover- 
ing the  whole  of  the  SW.  j-  of  said  section,  and  executed  and  filed 
April  11,  1883 ;  and  the  ground  of  your  action  is  that  said  McMillan  had 
previously— to  wit,  on  June  19,  1882 — filed  another  coal  declaratory 
statement  No.  61,  covering  the  SE.  ^  of  the  same  section. 

Such  declaratory  statement  No.  61  not  having  been  canceled,  and  it 
not  appearing  that  McMillan  ever  applied  to  be  allowed  a  change  of 
filing,  you  hold  that  ^Mn  view  of  paragraph  9  of  the  circular  approved 
by  the  Honorable  Secretary  July  31 ,  1882  ",  said  entry  must  be  canceled. 
The  paragraph  cited  says  that  ^<  one  person  can  have  the  benefit  of 
one  entry  or  filing  only." 

The  circumstances  under  which  the  secon<l  filing  in  this  case  was 
made,  are  thus  set  forth  by  McMillan  himself,  in  an  affidavit  dated 
May  17, 1887 : 

Some  time  after  (he  filed  D.  S.,  No.  61,  for  the  SE.  i  of  Sec.  34)  he  learned  that  a 
prior  filing  had  been  made  for  said  tract,  by  one  John  J.  Phelan  (Coal  D.  S.,  No.  56, 
made  May  31,  ItiS'Z.  On  hearing  thiH,  deponent  went  to  the  Land  Office  again,  and  ex- 
plained his  case  to  the  register  and  receiver,  and  they  advised  him  that  he  could  con- 
test said  Phelan's  filing  No.  56,  or  that  he  had  not  had  the  benefit  of  the  coal  land 
laws  and  could  file  on  another  tract :  Ou  this  advice  deponent  filed  coal  D.  S.,  No.  97, 
for  the  SW.  i  Sec.  34,  T.  16  N.,  R.  18  W.,  April  11,  1883;  He  (deponent)  was  then 
in  actual  possession  of  said  land  and  has  been  in  continuous  and  uninterrupted 
possession  from  that  time  until  the  present,  and  is  now  in  possession.  On  the 
3d  of  May,  1884,  he  made  cash  entry  (No.  7)  of  the  same,  and  paid  the  govern- 
ment its  price;  He  has  made  valuable  improvements  in  developing  the  same,  and 
in  snch  developments  and  improvements  he  has  expended  fifty  thousand  dollars 
and  upwards;  said  improvements  consist  in  shafUs,  tunnels,  drifts  (&c.)  and  all  the 
necessary  machinery  for  snch  improvements  in  and  about  such  coal  land.  He  has 
built  up  a  good  trade  in  the  coal  business  and  made  permanent  improvements  on  said 
land  relying  on  the  goo<l  faith  of  the  government  to  perfect  his  title.  Should  his 
title  not  lie  perfected  by  issuance  of  his  patent,  his  business  will  be  materially  ruined 
(and)  his  earnings  of  the  past  five  ye.irs  taken  from  him  without  any  fault,  bad  faith, 
or  laches  on  his  part,  so  far  as  he  has  been  advised  in  the  premises.     He  was  never 
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advised  by  the  officers  of  the  local  land  office,  when  he  made  his  final  proof  or  at 
any  other  time  that  it  was  necessary  for  him  to  file  a  relinquishment  or  canoella- 
tion  of  the  coal  D.  S.,  No.  61  (oi)  he  would  have  done  so,  and  he  is  now  ready  and 
willing  to  do  so,  and  herewith  tenders  the  relinquishment  in  due  form. 

The  reliDqaishmeut  thas  tendered  is  ou  file  with  the  affidavit  jast 
quoted  from.  The  ex-register  corroborates  the  allegations  as  to  the  ad- 
vice given  to  McMillan. 

In  another  affidavit, dated  December  17, 1886,  McMillan  swore  "that 
he^  in  making  his  liling,  declaratory  statement  No.  97,  for  a  different 
tract  than  the  tract  described  in  declaratory  statement  No.  GI,  acted 
in  good  faith,  upon  competent  advice  and  because  his  improvements 
were  made  upon  the  tract  contained  in  declaratorj'  statement  No.  97, 
and  the  coal  upon  that  tract,  W.  ^  S\V.  i.  Sec.  34,  T.  16  N.,  R.  18  W., 
was  of  better  quality,  easier  handled  more  valuable  and  in  much  larger 
quantity  than  upon  SE.  ^  "  of  said  section. 

The  prior  claim  of  Pheian  to  the  SE.  J  having  been  in  the  way,  Mc- 
Millan would  have  been  allowed,  on  application  to  change  his  filing  to 
a  vacant  tract.  His  not  having  applied  is  explained  and  excused  by 
his  having  been  advised  by  the  local  officers  in  effect  that  the  failure 
of  his  first  filing  of  itself  entitled  him  to  file  again  for  a  different  tract. 

No  adverse  claims  to  the  W.  J  of  Ij^W.  J  having  intervened,  and  Mc- 
Millan's good  faith  not  being  impeached,  and  his  improvements  on  the 
tract  actually  entered  being  very  valuable  the  authorization  of  the  filing 
for  said  last  mentioned  tract  the  W.  J  S  W.  J — may  be  and  is  hereby  made 
nunc  pro  tunc  Siud  the  cash  entry  No.  7,  on  the  basis  thereof,  confirmed. 

It  is  unnecessary  to  go  further  in  this  case,  and  the  question  is  re- 
served for  further  consideration  when  it  shall  arise,  whether  in  any  case 
a  mere  filing  will  defeat  a  second  entry.  The  statute  says  a  qualified 
person  shall  "have  the  right  to  enter^  etc.,  "  upon  payment  to  the  re- 
ceiver'' etc.,  but  provides  that  "only  one  entry"  shall  be  made  by  the 
same  person.  This  prohibition  does  not  relate  to  the  filing  of  the  de- 
claratory statement  provided  for,  as  is  the  case  in  the  pre  emption  law. 

Your  decision  is  accordingly  reversed. 


RAILROAD  GRAXT— INDEMNITY'  SELECTION -SETTLEMENT  RIGHT. 

NOKTHEKN  PAO.  K.  li.  CO.  V.  WALDON. 

A  homestead  settleiiient  right,  existing  at  the  date  of  indeniDity  selection,  excepts 
the  land  covered  thereby  from  the  operation  of  sncli  Helectiun,  and  warrants  the 
rejection  thereof. 

Secretary   Vilas  to  Commissioner  Stockslager^  August  13,  1888. 

I  have  considered  (be  case  of  the  Northern  Pacific  Hailroad  Co.  r. 
John  S.  Waldon,  on  a]>peal  of  said  railroad  company  from  your  office  de- 
cision of  June  17,  188G,  allowing  homestead  entry  to  be  made  by  said 
Waldon  for  \V.  i  SW.  i.  Sec.  5,  T.  30  N.,  K.  79  W.,  Bismarck,  Dakota, 
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The  said  land  is  not  within  the  pjranted  limits  of  the  said  railroad 
company,  but  is  within  the  fifty  mile  indemnity  limit,  and  was  included 
in  the  land  selected  by  said  company  January  8,  1885,  under  the  act  of 
July  2,  1864. 

On  i^pril  0, 1880,  Waldon,  who  is  qualified  to  enter,  applied  at  the 
local  office  to  make  homestead  entry  of  said  land  presenting  the  neces- 
sary affidavit  and  tendering  the  proper  fees. 

His  application  was  refused  by  the  local  officers  for  the  reason  that 
said  land  had  been  selected  by  said  railroad  company  on  March  7, 1885. 

From  Waldon's  affidavit  filed  with  said  application,  it  appears  that 
ou  July  25,  1884,  he  went  upon  said  land  for  the  purpose  of  eff'ecting  a 
settlement  and  began  his  improvements  thereon,  and  that  hebe^an  the 
erection  of  this  house  thereon  Augnst  2,  1884;  that  said  house  is  two 
stories  high  and  tweut^'-four  by  fifty  feet;  that  he  dug  and  curbed  a 
well,  built  stables  and  made  other  permanent  improvements  amounting 
in  value  to  $2500. 

That  said  land  had  not  been  surveyed  at  the  time  of  such  settlement 
and  improvement  and  was  not  in  factsurveyed  until  December  13, 1884, 
township  plat  being  filed  December  26,  1884. 

That  at  the  time  he  made  such  settlement  and  improvement,  he  in- 
truded and  still  intends  in  good  faith  to  make  said  land  his  permanent 
home  and  residence,  and  to  enter  and  acquire  title  thereto  under  the 
homestead  laws. 

The  claim  of  the  railroad  company  is  based  upon  the  fact  that  Wal- 
don failed  to  make  his  entry  within  three  months  after  the  filing  pf  the 
township  plat  in  the  local  office  and  that  his  right  so  to  do  became  ex- 
tinguished. The  towushij)  phH  was  filed  December  26,1884,  and  conse- 
quently no  question  of  Waldon's  rights  could  arise  before  March  26, 1885. 

The  railroad  company  made  its  selection  of  indemnity  lauds,  includ- 
ing the  land  in  controversy,  January  8,  1885,  within  a  few  days  after 
the  tiling  of  the  township  plat  and  before  the  expiration  of  the  three 
months  allowed  the  settler  for  making  entry. 

Waldon  being  a  settler  upon  said  land  at  the  date  of  its  selection  by 
said  railroad  company,  and  there  being  at  the  time  no  legal  reason  why 
his  settlement  should  not  ripen  into  a  title,  said  land  did  not  pass  to  the 
said  railroad  company  by  the  same  being  included  in  their  list  of  selec- 
tions No.  26. 

A  settlement  right,  existing  at  the  date  when  the  grant  became  effect- 
ive, excepts  the  land  covered  thereby  from  the  operation  of  the  grant. 

These  principles  are  so  well  settled  by  decisions  of  this  Department 
that  the  citation  of  authorities  is  unnecessary.  While  the  same  rule  is 
not  declared  by  the  statute  to  apply  to  selections,  yet  it  is  provided  that 
no  selection  shall  be  operative  until  api)roved  by  the  Department,  and 
it  may  well  be  laijd  down  as  a  rule  that  what  was  esteemed  by  the  Con- 
gress as  sufficient  to  prevent  land  passing  by  the  grant  shall  be  suffi- 
cient to  deny  approval  of  a  selection. 
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The  fact  of  Waldon's  bona  fide  settlemeDt  and  actaal  residence  apon 
the  land  at  the  time  said  railroad  company  made  its  selection,  which. 
fact  is  practically  conceded  by  the  railroad  company,  with  a  legal  right 
at  that  time  to  make  homestead  entry,  is  satiicieDt  to  deny  the  right  of 
selection  claimed,  and  the  consideration  of  the  other  questions  raised 
becomes  unnecessary. 

Yonr  said  decision  is  accordingly  affirmed. 


RAILROAD  GRANT-STATE  RELINQUISHMENT. 

St.  Paul  M.  &  M.  Ry.  Co.  v.  Moling. 

By  the  acceptaDce  of  the  terms  fixed  by  the  State  legislature,  in  extending  the  time 

for  the  completion  of  the  road,  the  company  relinqnished  all  rights  in  lands  to 

which  it  had  not  acquired  full  and  legal  title,  and  that  were  occupied  by  actual 

,    settlers  prior  to  the  passage  of  said  act,  and  authorized  the  Governor  of  the  State 

to  reconvey  such  lands  to  the  United  States. 

Secretary  Vilas  to  Commissioner  StocJcslager,  August  13, 1888. 

The  St.  Paul,  Minneapolis  and  Manitoba  Railway  Company  appeals 
from  yonr  office  decision  of  date  November  1, 1886,  holding  for  cancel- 
lation its  selection  of  the  W.  ^  of  SE.  J  and  S W.  J  of  NE.  J  and  SE.  J 
of  NW.  J,  Sec.  29,  T.  131  N.,  B.  39  W.,  Fergus  Falls,  Minnesota. 

The  land  in  question  is  within  the  ten  mile  granted  limits  of  the  grant 
to  the  State  of  Minnesota  of  March  3,  1857  (11  Stat.,  195),  as  amended 
by  aet  of  March  3,  1805  (13  Stat.,  526),  for  the  benefit  of  the  St.  Paul, 
Minneapolis  and  Manitoba  Kailway  Company  (St.  Vincent  Extension), 
and  is  also  within  the  thirty  mile  indemnity  limits  of  the  grant  to  the 
Northern  Pacific  Railroad  Company  of  July  2,  1864  (13  Stat.,  365). 

The  rights  of  the  St.  Paul,  Minneapolis  and  Manitoba  Kailway  Com- 
pany attached  on  filing  map  of  definite  location  of  the  St.  Vincent  Ex- 
tension, December  20,  1871.  The  indemnity  lands  of  the  Northern  Pa- 
cific Railroad  Company  were  ordered  withdrawn  by  letter  of  your  office, 
received  at  the  local  office  January  10,  1872. 

The  tracts  in  dispute  were  listed  by  the  St.  Paul,  Minneapolis  and 
Manitoba  Railway  Company,  on  account  of  the  St.  Vincent  extension, 
October  28,  1879,  and  such  listing  is  still  intact  upon  the  official  records* 
but  the  land  has  never  been  certified  to  the  State  as  enuring  to  the  ben- 
efit of  the  company  under  said  grant. 

On  November  24,  1883,  August  Moling  applied  to  file  pre-emption 
declaratory  statement  for  the  land  in  controversy,  alleging  settlement 
thereon  August  1,  1872,  and  basing  his  right  to  make  such  filing  on  an 
act  of  the  legislature  of  the  State  of  Minnesota,  approved  March  1 ,  1877. 
(See  Special  Laws  Minn.,  1877,  p.  257.)  Upon  the  presentation  of  said 
application  the  local  officers  ordere<l  a  hearing  to  ascertain  the  facts  re- 
specting the  applicant's  settlement  and  residence  on  the  land.  Notice 
of  said  hearing  was  duly  given  to  said  Moling  and  the  St.  Paul,  Minne- 
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apolis  and  Manitoba  Railway  Company,  and  the  same  was  regularly 
had  on  February  8,  1884. 

Upon  the  testimony  taken,  the  local  officers  found  that  Moliug  had 
settled  on  the  land  in  controversy  prior  to  the  date  of  the  passage  of  the 
said  act  of  March  1, 1877,  by  the  legislature  of  Minnesota,  and  that  the 
same  was  thereby  excepted  from  the  operation  of  the  grant  to  the  com- 
pany— ^and  they  thereupon  held  that  Moliiig's  application  to  file  should 
be  allowed. 

On  appeal  by  the  company,  from  this  finding,  your  office  affirmed  the 
same,  and  held  the  company's  listing  of  the  tracts  involved  for  cancel- 
lation. 

The  testimony  in  the  case  shows  that  Moling  erected  a  dwelling 
house  on  the  land  and  did  some  breaking  in  the  year  187  L ;  that  he  re- 
sided on  the  land  during  a  part  of  the  year  1872,  cultivating  the  same, 
and  established  his  permanent  residence  thereon  early  in  1873,  which 
he  maintained  continuously  up  to  date  of  the  hearing.  He  was  legally 
qualified  to  make  a  pre-emption  entry,  and  had  on  March  1,  1877,  im- 
provements on  the  land  worth  from  $500  to  $G00. 

The  company  of  which  the  present  company  is  the  successor,  having 
failed  to  build  its  road  within  the  time  first  prescribed,  the  If  ;;islature 
of  Minnesota,  by  the  act  of  March  1,  1877,  aforesaid,  provided,  among 
other  things,  for  an  extension  of  time  within  which  the  road  could  be 
built,  imposing  certain  conditions  and  limitations  to  the  enjoyment  of 
the  privilege  therein  granted. 

Among  the  conditions  and  limitations  imposed  by  said  act  was  the 
following : 

Sec.  10.  The  Saint  Paul  and  Paci6c  Railroad  Company,  or  any  company  or  corpo- 
ration taking  the  beneiitd  of  this  act,  shall  not  in  any  manner,  directly  or  indirectly, 
acquire  or  become  seized  of  any  right,  title,  interest,  claim  or  demand  in  or  to  any 
piece  or  parcel  of  land  lying  or  being  within  the  granted  or  indemnity  limits  of  said 
branch  lines  of  road,  to  which  legal  and  full  title  has  not  been  perfected  in  said  Saint 
Paul  and  Pacific  Railroad  Company,  or  their  successors  or  assigns,  upon  which  any 
person  or  persons  have  in  good  faith  settled  and  made  or  acquired  valuable  improve- 
ments thereon,  on  or  before  the  passage  of  this  act,  or  upon  any  of  said  lands  upon 
which  has  been  filed  any  valid  pre-emption  or  homestead  filing  or  entries — not  to  ex- 
ceed one  hundred  and  sixty  acres  to  any  one  actual  settler;  and  the  Governor  of  this 
State  shall  deed  and  relinquish  to  the  United  States  all  pieces  or  parcels  of  said  lands 
so  settled  upon  by  any  and  all  actual  settlers  as  aforesaid,  to  the  end  that  all  such 
actual  settlers  may  acquire  title  to  the  lands  upon  which  they  actually  reside,  from 
the  United  States,  as  homesteads  or  otherwise,  and  upon  the  acceptance  of  the  pro- 
visions of  this  act  by  said  company,  it  shall  bo  deemed  by  the  Governor  of  this  State 
as  a  relinquishment  by  said  company  of  all  such  lands  so  occupied  by  such  actual 
settlers;  and  in  deeding  to  the  United  States  such  lands,  the  Governor  shall  receive 
as />riiHa/acte  evidence,  of  actual  settlement  on  said  lands,  the  testimony  and  evi- 
dence or  copies  thereof  heretofore  or  which  may  be  hereafter  taken  in  cases  before 
the  local  United  States  land  offices,  and  decided  in  favor  of  such  settlers. 

The  portion  of  the  company's  road  opposite  the  land  in  controversy 
was  not  constructed  until  after  the  passage  of  said  act  of  March  1, 1877, 
and  it  thus  appears  that,  at  the  date  of  the  passage  of  said  act,  by  the 
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legislature  of  Minnesota,  the  <^  legal  and  full  title  "  to  this  land  had  not 
been  perfected  in  the  railway  company. 

On  June  23, 1880,  the  Governor  of  Minnesota,  acting  under  and  by 
virtue  of  the  authority  vested  in  him  by  said  act,  executed  to  the  United 
States  a  deed  of  relinquishment  covering  a  quantity  of  lands  in  the 
limits  of  the  St.  Vincent  grant,  for  the  benefit  of  certain  settlers  therein 
named.  Among  the  tracts  conveyed  by  said  deed  is  the  tract  here  in 
controversy,  and  the  beneficiary  named  is  the  present  applicant. 

From  the  foregoing,  it  will  be  seen  that  the  facts  of  this  case  are  in 
all  material  respects  similar  to  those  of  the  case  of  the  St.  Paul,  Minne- 
apolis and  Manitoba  Railway  Company  v.  Chadwick,  decided  by  this 
Department  September  6,  1887  (6  L.  D.,  128). 

This  case  comes  within  the  principle  of  the  decision  in  that  case,  and 
is  therefore  ruled  in  accordance  therewith.  See  also  case  of  St.  Paub 
M.  &  M.  Ry.  Go.  v.  Morrison,  decided  December  26, 1885  (4  L.  D.,  300). 
Your  said  oifice  decision,  rejecting  the  company's  claim  to  the  land  in 
dispute,  is  accordingly  affirmed. 

It  is  proper  further  to  state  that  the  Northern  Pacific  Railroad  Com- 
pany does  not,  so  far  as  the  record  shows^  make  any  claim  to  the  land  in 
dispute. 


DESERT  LAND  CONTEST— RIGHT  OF  SUCCESSFUL  CONTESTANT. 

Welch  r.  Duncan  et  al. 

On  tLe  cancellation  of  an  entry  under  contest,  the  laud  covered  thereby  is  at  once 

open  to  settlement  and  entry,  subject  only  to  the  preferred  right  of  the  eucoessfnl 

contestant. 
During;  the  period  accorded  the  successful  contestant  for  the  exercise  of  his  preference 

right  the  application  of  another  to  enter  may  be  allowed  subject  to  the  right  of 

the  contestant. 
The  right  conferred  on  the  successful  contestant  by  section  2,  act  of  May  14,  1880,  is 

a  personal  right  which  can  not  be  transferred  to  another. 
A  preferred  right  qf  entry  can  not  be  acquired  through  a  contest  prosecuted  in  the 

name  of  another. 
The  fact  that  the  homestead  applicant  failed  to  tender  the  fees  and  commissions,  and 

file  his  preliminary  affidavit,  will  not  defeat  his  right  of  entry  where  the  appli> 

cation  was  rejected  on  the  ground  that  the  land  was  excluded  from  entry  by  the 

preference  right  of  a  successful  coutestant. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

13,  1888. 

In  the  matter  of  desert  land  entry  No.  1833,  made  June  9,  1886,  by 
Robert  G.  Welch,  for  Sec.  8,  T.  11  K.,  K.  3  W.,  Salt  Lake  nieridiau, 
Utah,  appealed  by  Welch  from  the  decision  of  your  oflSce,  dated  No- 
vember 2,  1886,  holding  said  entry  for  cancellation,  the  record  discloses 
the  following  facts : 

On  January  29,  1883,  desert  land  entry  No.  671  for  said  section  was 
made  by  one  Malissa  Groot. 
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On  February  18,  1886,  one  Lea  Owsley  initiated  a  contest  against 
said  entry,  and  against  desert  land  entries  Kos.  48,  49,  G6S,  670,  673, 
674,  076,  678  and  679,  all  of  which  entries  were  made  January  29,  1883, 
except  the  first  two,  which  were  made  May  17,  1877.  You  state  in 
said  decision  that  these  ten  entries  cover  5,880  acres. 

Hearing  in  each  of  said  contest  cases  was  set  for  April  19,  1886.  On 
April  10,  Malissa  Groot  executed  a  relinquishment  to  the  tract  of  land 
above  described  and  asked  therein  that  said  desert  land  entry  No.  671 
be  canceled. 

On  the  day  fixed  for  hearing  in  the  said  contest  cases  initiated  by 
Owsle3',  this  relinqnishment,  together  with  a  relinquishment  in  each  of 
said  cases,  except  Ko.  679  which  was  filed  Juue  26,  1886,  as  appears 
from  said  ofiice  decision,  was  filed  in  the  local  land  office.  All  of  said 
entries  were  subsequently  canceled,  and  on  June  3  and  4,  1886,  all  the 
cancellations  noted  on  the  records  of  the  local  land  office,  except  in  en- 
tries 679  and  674,  which  were  canceled  respectively  July  16,  and  on 
August  31, 18S6. 

Entry  No.  671  for  the  above  described  section  eight  having  been  can- 
celed and  the  cancellation  noted  in  the  local  office  on  June  3  or  4,  the 
following  named  parties  on  June  8,  18S6,  applied  to  make  homestead 
entries  in  said  section  eight, — to  wit : 

Charles   Duncan    for   the  N£.  i 
'*         Smith        "        *'   NW.  i 
Wm.  H.  Evans       **       *•    SE.  i 
Hyram  (HiramT)  Smith  *<   SW.  i 

Each  of  said  applications  was  rejected  by  the  receiver  of  the  local 
land  office  on  the  ground  that  Owsley  had  a  preference  right  of  entr}'. 
Afterwards,  but  on  the  same  day,  the  above  named  parties,  together 
with  other  parties  similarly  situated,  asked,  by  their  attorney,  that  they 
each  be  '*  allowed  to  make  said  entries  as  asked,  subject  to  the  pref- 
erence rights  of  contestant  Owsley ;  that  is  to  say,  on  the  condition  thart 
such  entries  be  relinquished  hereafter  so  far  as  they  may  conflict  with 
the  preference  rights  of  contestant  when  he  shall  exercise  the  same." 
Still  failing  to  secure  favorable  action,  the  above  named  applicants  and 
others,  on  June  9,  filed  a  protest  in  the  local  land  office  ''against  the 
allowance  of  any  filings  or  entries  of  any  kind  upon  said  tracts  by  any 
other  parties  "  while  their  said  applications  were  pending.  Afterwards, 
and  on  the  same  day,  June  9, 1886,  the  appellant,  Robert  G.  Welch,  was  al- 
lowed to  make  desert  land  entry  No.  1833  for  the  above  described  sec- 
tion eight.  This  entry  was  made  with  the  approval  of  contestant  Ows- 
ley, who  has  made  no  application  to  enter  any  part  of  said  section  or  of 
any  of  the  lands  covered  by  said  several  canceled  entries. 

On  July  0,  following,  each  of  the  above  named  homestead  applicants 
duly  appealed  to  the  Commissioner  from  the  action  of  the  local  office 
rejecting  his  application  and  allowing  Welch's  entry.  Answers  to  said 
appeals  were  filed  July  28,  on  behalf  of  Welch. 
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An  affidavit  of  Lea  Owsley  is  attached  to  said  answers,  and  asked  to 
be  made  a  part  thereof,  in  which  he  says,  that  on  Febraary  18, 1886,  he 
filed  a  contest  against  desert  land  entry  671  made  by  Malissa  Groot  on 
the  above  described  section  eight,  and  ^^on  the  same  day  made  a  nam- 
ber  of  other  contests  against  other  desert  land  entries  and  sacceeded 
in  obtaining  the  cancellations."    He  further  says : 

I  now  on  oath  declare  that  I  made  the  contest  against  desert  entry  No.  671  for  and 
In  behalf  of  Robert  G.  Welch  so  as  to  save  the  expense  of  li titration  if  so  many  con- 
testants and  witnesses  would  have  to  appear,  and  which  I  iudividaally  eotildand  did 
accomplish.  That  said  contest  was  not  made  by  me  for  the  purpose  of  speculation, 
nor  for  the  acquisition  or  holding  a  large  body  of  land,  but  solely  for  the  purpose  of 
cancellation  of  desert  land  entry  No.  671  for  and  in  behalf  of  the  said  Robert  G. 
Welch,  and  to  enable  him  to  make  entry  for  the  said  contested  land  under  the  act  of 
May  14,  1880. 

Your  predecessor  in  office.  Commissioner  Sparks,  held  that  on  the 
cancellation  of  said  entry,  No.  671,  and  said  other  canceled  entries,  '4he 
lands  covered  thereby  were  subject  to  entry  by  the  first  qualified  appli- 
cants," and  Welch's  said  desert  laud  entry,  and  certain  other  enumer- 
ated entries  made  subsequent  to  June  8,  1886,  were  held  for  caueella- 
tion. 

It  is  stated  in  the  argument  submitted  in  behalf  of  Welch  that  he 
and  the  parties  who  made  desert  land  entries  Nos.  1828, 1829, 1830, 1831, 
1832,  1834  and  1835,  on  the  same  day  his  was  made,  were  in  reality  the 
contestants  in  said  cases,  ^'  they  using  Owsley  to  make  complaint  and 
thus  save  great  expense  in  clearing  the  record  of  abandoned  entries  f 
and  appellant  contends  that  it  would  not  be  just  or  right  to  allow  others 
to  avail  themselves  of  his  labor  and  capital,  and  that  the  rejection  of 
said  homestead  applications  "  by  the  register  and  receiver  was  strictly 
in  accordance  with  the  spirit  and  intent  of  the  second  section  of  the  act 
of  May  14,  1880.'' 

Appellant  contends  further,  that  the  contestant,  Owsley,  not  only  had 
a  preference  right  to  enter  any  particular  tract  of  the  land  he  caused  to  be 
restored  to  the  public  domain,  but  that  he  could  waive  that  right  and 
confer  its  benefits  on  another  party  selected  by  him;  that  he  (Owsley) 
"  controlled  all  such  lands  for  thirty  days  ....  or  until  he  volun- 
arily  waived  such  right  (preference  right  of  entry)  and  immediately  upon 
such  waiver  the  land  was  open  to  the  first  legal  applicant,  and  not  until 
then  ;"and  that  he  was  the  first  legal  applicant  after  waiver  by  Owsley, 
and  therefore  entitled  to  enter  said  section ;  that  the  Commissioner  erred 
in  holding  that  any  application  to  enter  any  of  said  lands  (made  within 
thirty  days  after  notice  to  contestant  Owsley)  could  legally  be  allowe<l, 
*' until  the  contestant  is  fully  si^tisfied  by  entry  of  waiver." 

I  cannot  assent  to  the  correctness  of  the  doctrine  contended  for  by 
appellant,  and  can  discover  no  material  error  in  the  decision  of  your 
office  herein. 

The  section  of  land  in  controversy  haviug  been  restored  to  the  pub- 
lic domain  by  the  cancellation  of  Malissa  Groot's  entry,  it  became  at 
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once  open  to  settlement  anl  entry,  subject  only  to  Owsley's  preference 
right.  If  he  did  not  possess  the  qaallAcatious  of  a  pre-emptor  or  en- 
try man,  or  possessing  sach  qaaliftcations  did  not  choose  to  exercise  his 
preference  right,  then  said  land  was  subject  to  settlement  or  entry,  as 
other  public  land,  free  from  any  right  of  contestant  of  whatever  char- 
acter. The  law  does  not  confer  on  the  successful  contestant  a  right  to 
control  such  land  for  thirty  days  after  notice,  nor  the  right  during  such 
perioil  to  select  a  particular  party  and  by  waiver  of  his  preference  right 
at  an  opportune  moment  confer  on  such  party  the  benefits  conferred 
by  law  on  the  successful  contestant.  Such  a  doctrine  is  not  sanctioned 
by  law  or  by  sound  public  policy.  The  right  conferred  on  a  successful 
contestant  by  section  2,  act  of  May  14, 1880  (21  Stat.,  140)  is  a  personal 
right  which  can  not  be  transferred  to  another. 

The  aforesaid  applicants,  if  qualified,  should  have  been  permitted, 
on  June  8, 1886,  to  enter  the  several  tracts  applied  for  subject  to  Ows- 
ley's preference  right.  Shanley  v.  Moran  (1  L.  D.,  162);  Alonzo  Phillips 
(2  L.  D.,  321) ;  Boory  v.  Lee,  6  L.  D.,  643). 

The  claim  that  the  contest  prosecuted  by  Owsley  against  said  entry 
No.  671  was  in  reality  appellant's  contest  can  not  be  recognized.  To 
make  it  his  contest  it  should  have  been  prosecuted  in  his  name. 

Appellant  further  objects  that  said  homestead  applicants  have  not 
shown  themselves  to  be  qualified  entry  men,  and  that  they  did  not  tender 
the  usual  fees  and  commissions  to  the  officers  and  that,  therefore,  their 
applications  were  not  legal. 

Their  applications  being  rejected  on  the  ground  stated,  the  tender  of 
fees  and  commissions  would  have  been  an  idle  formality,  and  the  usual 
affidavit  of  qualifieation  may  yet  be  made. 

Should  any  of  the  aforesaid  applicants  fail  to  show  that  he  was  quali- 
fied to  make  ho  mestead  entry  at  the  time  appellant's  entry  was  allowed, 
such  failure  would  leave  his  said  entry  intact  to  that  extent,  and  to 
that  extent  only. 

The  decision  of  your  office  holding  appellant's  entry  for  cancellation 
unconditionally  is  modified  accordingly. 


OMAHA  LAND— DATKS  OF  PAYMENT. 

Waclav  Hruby. 

A  claim  for  Omaba  land  based  on  settlement  and  filing  made  after  the  time  fixed  by 
the  proclamation  under  tbe  act  of  August  7,  18^2,  and  prior  to  tbe  passage  of  tbe 
act  of  Angast  '2,  1.886,  falls  witbin  tbe  second  proviso  of  tbe  latter  act;  and  tbe 
first  payment  on  sncb  claim  is  not  due  until  two  years  from  tbe  passage  of  said 
act. 

Secretary  Vilas  to  Commissioner  Stockslager,  AiigttM  13,  1888. 

By  letter  of  February  18, 1887,  your  office  affirmed  the  action  of  the 
local  officers  at  Neligh,  Nebraska,  in  rejecting  the  proof  and  application 
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of  Waclav  Hriiby  to  pay  interest  due  under  his  Omaha  declaratory 
statement — No.  545 — made  September  15,  alleging  settlement  Septem- 
ber 10,  1885,  for  the  W.  i  NE.  J,  and  SE.  J  NE.  i,  See.  25,  T.  24  N.,  B. 
5  E.  The  rejection  was  made  on  the  ground  that  claimant  was  'Mn  de- 
fault for  more  thau  sixty  days  from  August  2,  188G."  Claimant  ap- 
pealed. 

Proof  was  made  December  29,  1886,  before  the  county  clerk  of  Cum- 
miug  county,  Nebraska,  and  January  10,  1887,  claimant  tendered  the 
accrued  interest  due  on  $1,320  (the  appraised  price  of  the  land)  from 
September  10,  1886,  to  January  10,  1887. 

On  August  7, 1882,  an  act  was  passed  providing  for  the  sale  of  a  part 
of  the  reservation  of  the  Omaha  tribe  of  Indians  in  the  State  of  Ne- 
braska (22  Stat.,  341),  in  the  following  manner: 

Sec.  2.  Fhat  after  the  survey  aud  appraisement  of  said  lands  the  Secretary  of  the 
Interior  shall  be,  and  he  hereby  is  authorized  to  issue  proclamation  to  the  eftect  that 
unallotted  lands  are  open  for  settlement  nnder  snch  rules  and  regulations  as  he  may 
prescribe.  That  at  any  time  within  one  year  after  the  date  of  such  proclamatioo, 
each  bona  fide  settler,  occupying  any  portion  of  said  lands,  and  having  made  valnable 
improvements  thereon,  or  the  heirs  at  law  of  such  settler,  who  is  a  citizen  of  the 
United  St^ites,  or  who  has  declared  his  intention  to  become  such,  shall  be  entitled  to 
purchase,  for  cash  through  the  United  States  public  land  office  at  Neligh,  Nebraska, 
the  land  so  occupied  and  improved  by  him,  not  to  exceed  one  hundred  and  sixty  acres 
in  each  case  according  to  the  survey  and  appraised  value  of  said  lands  as  provided  for 
in  section  one  of  this  act ;  Provided,  That  the  Secretary  of  the  Interior  may  dispense 
of  the  same  upon  the  following  terms  as  to  payments,  that  is  to  say,  one-third  of  the 
price  of  said  land  to  become  due  and  payable  one  year  from  the  date  of  entry 
one-third  in  two  years,  aud  one-third  in  three  years,  from  said  date,  with  interest  at 
the  rate  of  five  per  centum  per  annum ;  but  in  case  of  default  in  either  of  said  pay- 
ments the  person  thus  defaulting  for  a  period  of  sixty  days  shall  forfeit  absolutely 
his  right  to  the  tract  which  he  has  purchased  aud  any  payment  or  payments  he  might 
have  made. 

March  19, 1884  the  Secretary  of  the  Interior  issued  public  notice  that 
the  lands  in  townships  22  and  25  north,  ranges  5,  6,  and  7  east,  in  said 
reservation,  would  be  thrown  open  to  settlement  on  Wednesda}',  April 
30, 1884  at  12  o'clock  noon.  The  regulations  require  the  filing  of  a 
declaratory  statement  within  thirty  days  from  date  of  settlement,  and 
some  time  within  one  year  from  April  30,  1884,  the  settler  must  make 
actual  entry  of  the  land,  submit  final  proof  and  make  payment  thereon. 

As  Hruby  did  not  initiate  or  perfect  his  claim  within  the  time  pre- 
scribed by  this  Jict  the  payments  in  his  case  are  not  governed  by  it^ 
provisions. 

On  August  2,  1886,  an  additional  act  governing  the  disposition  of 
said  lands  was  passed,  (24  Stat.,  214)  as  follows: 

That  the  Secretary  of  the  Interior  is  hereby  authorized  and  directed  to  extend  the 
time  of  the  payments  of  the  purchase  money  under  the  sales  made  under  the  two 
acts  one  entitled  '^  An  Act  to  provide  for  the  sale  of  the  remainder  of  the  reservation 
of  the  confederate  Otoe  and  Missouri  tribes  of  Indians  in  the  States  of  Nebraska 
and  Kansas,  and  for  other  purposes",  approved  March  third,  eighteen  huudred  and 
eighty-one,  the  other  entitled  **  An  act  to  provide  for  the  sale  of  a  part  of  the  reser- 
vation of  the  Omaha  tribe  of  Indians  in  the  State  of  Nebraska,  and  for  other  pur- 
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poses'',  approved  August  seventh,  eighteen  hundred  and  eighty-two,  as  follows,  The 
time  of  each  payment  shall  be  extended  two  years  beyond  the  time  now  fixed  by 
law  :  Provldtdy  That  the  interest  now  due  on  said  pay nieuts  shall  be  paid  annually  at 
the  time  said  payments  are  now  due  :  Provided  aUoy  That  all  persons  who  have  set- 
tled or  shall  settle  upon  said  Omaha  land^  and  who  have  tiled  their  declaratory  state- 
ment or,  who  may  make  bona  fide  settlement  iraprovemenc  and  filing  prior  to  the  date 
of  the  passage  of  this  act  and  subsequent  to  the  date  authorized  by  proclamation  of 
the  President  in  pursuance  of  the  act  aforesaid  for  such  settlement  filing  and  im- 
provement in  all  other  respects  except  as  to  time  in  conformity  with  said  act  may 
make  the  fin^t  payment  as  therein  required  two  years  from  the  date  of  the  passage 
of  this  act,  and  the  second  payment  one  year  thereafter  and  the  third  payment  two 
years  thereafter  but  the  interest  required  thereon  by  law  shall  be  paid  annually  on 
the  date  of  the  passage  of  this  act  Froridedj  That  all  other  provisions  in  the  acts 
above  mentioned,  except  as  changed  and  modified  by  this  act  shall  remain  in  full 
force:  Provided  further,  That  no  forfeiture  shall  be  deemed  to  have  accrued  solely 
because  of  a  default  in  payment  of  principal  or  interest  becoming  due  April  thirtieth, 
eighteen  hundred  and  eighty-six,  if  the  interest  due  upon  said  date  shall  be  paid 
within  sixty  days  after  the  passage  of  this  act. 

The  case  of  flraby  is  governed  by  the  second  proviso  of  said  act. 
He  settled  and  tiled  subsequent  to  the  time  fixed  by  the  proclamation 
under  the  former  act,  and  prior  to  the  passage  of  the  latter.  His  first 
payment  therefore  by  the  express  letter  of  the  law,  did  not  fall  due 
before  two  years  from  the  passage  of  the  latter  act. 

Said  decision  rejecting  the  i)roof  and  offer  of  payment  as  stated  is 
accordingly  reversed. 


UTE  IXDIAX  X.AXDS--^VHITli:  RIVJER  MILITARY  RESERVATIOX. 

Henly  C.  Rock. 

The  establishment  of  the  White  River  military  reservation  on  lands  subject  to  dispo- 
sition under  the  act  of  June  15,  18*^0,  providing  for  the  sale  of  the  Ute  reserva- 
tion, did  not  operate  to  defeat  or  impair  the  trust  created  by  said  act,  but  bad  the 
effect  to  merely  suspend  the  execution  thereof. 

On  the  abandonment  of  said  military  reservation,  the  land  embraced  therein  became 
snbject  to  disposal  under  the  act  of  June  15,  1880,  and  not  under  the  law  provid- 
ing for  the  sale  of  abandoned  military  reservations. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  13,  1888. 

Henly  0.  Rock  made  pre-emption  cash  entry  for  the  SE.  J  NE.  ^  (Lot 
2)  and  E.  i  SB.  i  (Lot  3),  Sec.  4  T.  1  S.,  R.  93  W.,  Glenwood  Springs, 
Colorado.  Declaratory  statement  was  filed  April  14,  1885,  alleging 
settlement  May  26,  1884. 

On  February  2, 1887,  the  local  officers  transmitted  the  application  of 
Rock  to  purchase  adjoining  tracts  under  the  act  of  July  5,  1884  (23  Stat., 
103),  providing  for  the  disposal  of  abandoned  military  reservations,  al- 
leging that  he  has  lived  upon  and  improved  said  lauds  since  May  26, 
1884,  with  the  intention  of  filing  lor  them  when  they  should  be  surveyed, 
and  that  be  could  not  file  for  said  lands  at  the  time  he  filed  for  his  ad- 
joining preemption  claim  because  said  lauds  were  then  within  the  limits 
of  the  military  reservation  known  as  "Camp  on  White  River." 
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Said  reservation  Las  now  been  abandoned  and  placed  under  the  con- 
trol of  tbe  Department  of  the  Interior,  the  survey  thereof  having  been 
accepted  by  your  office  April  1,  1887. 

You  rejected  said  application  by  letter  of  October  13, 1887,  upon  the 
grouni  that  if  Hock  was  qualified  in  all  other  respects,  his  settlement 
made  in  May  1884,  did  not  bring  him  witliin  the  terms  of  the  act  of 
July  5,  1884,  and  his  application  must  therefore  be  refused. 

On  December  27, 1887,  Kock  filed  a  motion  for  review  of  your  decision 
upon  which  no  action  seems  to  have  been  taken  by  your  office,  and  on 
February  8,  1888,  the  local  officers  forwarded  to  your  office  an  applica- 
tion to  amend  his  pre-emption  declaratory  statement  supported  by  af- 
fidavits showing  that  he  settled  upon  said  tract  about  December,  1882, 
instead  of  May  26,  1884,  as  stated  in  his  original  application  ;  that  said 
land  was  settled  upon,  together  with  the  land  embraced  in  his  pre-emp- 
tion entry,  in  good  faith  lor  the  purpose  of  securing  a  home  under  the 
general  laws,  supposing  at  the  time  that  it  was  not  within  the  limits  of 
the  reservation.  That  in  October,  18S4,  he  tendered  his  declaratory 
statement  for  said  tract  which  was  rejected  by  the  register  because  one 
of  the  subdivisions  fell  within  said  reservation.  That  in  April  1885,  be 
again  filed  said  declaratory  statement,  but  when  he  came  to  prove  up 
he  was  only  allowed  to  make  proof  and  payment  for  seventy-two  acres, 
and  that  he  then  applied  to  purchase  the  remaining  eighty-two  acres, 
but  his  application  was  rejected  because  he  had  not  brought  himself 
within  the  terms  of  the  act  of  July  5, 1884. 

By  letter  of  April  20, 188 S,  you  submit  all  the  papers  in  this  case  to 
this  Department  ''for  instructions  as  to  whether  the  lands  within  the 
late  abandoned  military  reservation  are  to  be  disposed  of  under  the  act 
of  July  5,  1884,  or  under  that  of  June  15,  18S0  (21  Stat,  199),  providing 
for  the  sale  of  the  Ute  reservation  in  Colorado. " 

Said  act  of  June  15, 1889,  after  providing  for  the  sale  of  said  reserva- 
tion to  the  United  States  and  for  the  allotment  of  certain  lands  to  the 
Ute  Indians,  further  provided : 

And  all  the  lands  not  so  allotted,  the  title  to  which  is.  by  the  said  agreement  of  the 
confederated  bands  of  the  Ute  Indians,  and  this  acceptance  by  the  United  States,  re- 
leased and  conveyed  to  the  United  States,  shall  be  held  and  deemed  to  be  pablic  lands 
of  the  United  States  and  subject  to  disposal  under  the  laws  providing  for  the  disposal 
of  the  public  lands,  at  the  same  price  and  on  the  same  terms  as  other  lands  of  like 
character,  except  as  provided  in  this  act :  Provided,  That  none  of  said  lands,  whether 
mineral  or  otherwise,  shall  be  liable  to  entry  and  settlement  under  the  provisions  of 
the  homestead  law ;  but  shall  be  subject  to  cash  entry  only  in  accordance  with 
existing  law  ;  and  when  sold  the  proceeds  of  said  sale  shall  be  first  sacredly  applied 
to  reimbursing  the  United  States  for  all  sums  paid  out  or  set  apart  under  this  act 
by  the  government  for  the  benefit  of  said  Indians,  and  then  to  be  applied  in  pay- 
ment for  the  lands  at  one  doUar  and  twenty-five  cents  per  acre  which  may  be  ceded 
to  them  by  the  United  States  outside  of  their  reservation,  in  pursuance  of  this  agree- 
ment. And  the  remainder,  if  any,  shall  be  deposited  in  the  Treasury  as  now  pro- 
vided by  law  for  the  benefit  of  the  said  Indians,  in  the  proportion  hereinbefore  statetl. 
and  the  interest  thereon  shall  be  distributed  annually  to  them  in  the  same  manner  as 
the  funds  provided  for  in  this  act. 
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Under  this  provision  these  lands  are  held  and  deemed  to  be  pnblic 
lands  of  the  United  States  and  subject  to  disposal  under  the  laws  pro. 
viding  for  the  disposal  of  the  public  lands  at  the  same  price  and  on  the 
same  terms  as  other  lands  of  like  character,  the  only  exception  being 
that  they  shall  not  be  subject  to  entry  under  the  homestead  law  for  the 
reason,  that  they  are  to  be  disposed  of  in  trust  for  the  benefit  of  said 
Indians.  But  while  said  lands  are  subject  to  disposal  under  existing 
laws,  they  cannot  be  sold  at  private  cash  entry  until  a  pnblic  offering 
and  until  offering  has  been  made  of  said  lands  they  are  subject  to  entry 
only  under  the  pre  emption  law,  or  other  laws  authorizing  sales  for 
cash. 

The  White  River  military  reservation  was  established  bj'  Executive 
order  April  26,  1881,  after  the  creation  of  the  trust  by  the  act  of  June 
15,  1S80.  The  establishment  of  this  reservation  did  not  defeat  or  im- 
pair the  trust,  or  change  the  status  of  the  land,  but  had  the  effect 
merely  to  suspend  and  prevent  the  disposal  of  land  within  said  reser- 
vation during  its  existence,  and  when  abandoned  and  placed  under  the 
control  of  the  Secretary  of  the  Interior,  the  land  became  subject  to  dis- 
posal under  the  act  of  June  15,  1880,  and  not  under  the  act  of  July  5, 
1884.     (L.  V.  Bryant,  3  L.  D.,  296;  Wenie  v.  Frost,  6  L.  D.,  175  and  539.) 

No  ruling  is  herebj^  made  upon  the  application  of  Kock,  and  the 
papers  are  herewith  returned  to  your  offico  for  decision  thereon  under 
the  instructions  herein  given. 


PRIVATE  CASH  ENTRT-SWAMP    SELECTION. 

Henry  W.  Sage. 

That  a  tract  of  laud  bad  been  embraced  within  a  list  of  swamp  selections  wonld  not 
exclude  ii;  fro'^  private  entry,  where  it  appeared  from  the  field  notes  of  survey, 
that  the  land  was  not  subject  to  selection,  and  the  claim  of  the  State  was  not 
noted  of  record. 

Secretary  Vilas  to  Commissioner  Stoclislager^  August  13,  1888. 

I  have  considered  the  appeal  of  Henry  W.  Sage  from  your  office 
decision  of  March  18,  1887,  holding  for  cancellation  his  x^rivate  cash 
entrj'— No.  6625— as  to  the  SP].  J  of  the  NE.  J,  Sec.  24,  T.  34  K,  K.3  E., 
Eau  Claire  land  district,  Wisconsin,  for  the  reason  that  said  tract  was 
not  subject  to  ordinary  cash  entry  because  it  was  claimed  as  swamp 
land  by  the  State  of  Wisconsin. 

The  township  was  offered  April  20,  1869,  and  June  11,  1886,  Henry 
W.  Sage  made  cash  entry  for  the  NE.  \  SE.  J,  Sec.  12,  and  the  SE.  J 
]S  E.  J  of  Sec.  24,  of  the  township  and  range  above  described. 

In  the  adjustment  of  the  swamp  laud  grant  the  State  of  Wisconsin 

agreed  to  accept  the  field  notes  of  the  survey  as  the  basis  on  which  to 

determine  the  character  of  the  land.    At  the  time  the  private  entry 

^as  allowed  the  said  State  had  filed  in  your  office  a  list  of  the  tracts  of 
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land  which  it  claimed  uuder  the  grant.  The  tract  in  controversy  was 
embraced  in  said  list,  bat  an  examination  of  the  field  notes  showed 
that  it  was  not  swamp  and  overflowed  land  within  the  meaning  of  the 
act  and  tlie  claim  of  the  State  was,  consequently,  rejected  November 
30, 1886.  From  this  action  no  appeal  was  taken.  The  land  in  qaestiou, 
was  never  certified  to  the  State  and  there  was  no  notation  on  the  rec- 
ords of  any  claim  thereto. 

The  question  for  determination  is  whether  the  claim  to  this  land  as- 
serted by  the  State,  which  was  afterwards  found  not  to  be  valid,  oper- 
ated to  withdraw  it  from  private  cash  entry.  You  decide  in  the  affirma- 
tive, but  I  cannot  agree  in  your  conclusion.  The  tract  was  regularly 
offered  for  sale  and  has  not  been  withdrawn.  The  register  of  the 
local  office  writes  that  a  careful  examination  of  the  records  of  tfaeoffice 
fails  to  disclose  that  there  was  ever  made  any  entry,  filing  or  aelection 
for  the  tract  in  question  other  than  the  private  cash  entry  of  Mr.  Sage ; 
and  the  Treasurer  of  Wisconsin  writes  that  the  land  is  not  State  land. 
Such  being  the  facts  the  entry  of  Mr.  Sage  should  remain  intact. 

Your  decision  is  reversed. 


PRACTICE— HOMESTEAD  CONTEST-ACT  OF  JUXE  15,  1880. 

Smith  v.  Ferguson. 

The  suspension  of  the  riglit  of  parchase  during  the  pendency  of  contest  is  for  the  sole 
benefit  of  the  contestant.  A  purchase  under  said  act,  while  a  contest  is  pending, 
is  good  as  against  the  government,  and  all  persons  except  the  contestant. 

An  entry  thus  allowed  should  not  be  canceled,  but  shonld  be  suspended,  and  held  sub- 
ject to  the  exercise  of  the  preference  right  of  the  contestant. 

First  Asisistant  Secretary  Muldrow  to  Commissioner  Stockslagery  August 

14,  1888. 

I  have  considered  the  appeal  of  John  B.  Smith,  in  the  case  of  John 
B.  Smith  V,  Joseph  Ferguson,  from  your  office  decision  of  JHnnar3*  3, 
1887,  rejecting  his  application  to  make  homestead  entry  for  the  NW.  i, 
Sec.  32,  T.  21  S.,  R.  23  W.,  Larned,  Kansas  land  district. 

It  appears  from  the  record  that  on  April  27, 1885,  said  Smith  filed  an 
affidavit  of  contest  alleging  abandonment  against  Ferguson's  entry 
made  December  5,  1878. 

The  contest  was  tried  July  24,  1885,  Ferguson  making  default,  the 
local  officers  recommended  that  the  homestead  entry  be  canceled  for 
abandonment,  but  as  there  was  an  incomplete  proof  of  service  ot  no- 
tice, allowed  an  appeal  to  be  taken  on  September  7, 1885,  to  your  office. 
This  appeal  has  never  been  decided  formally  but  was  probably  inclnded 
in  your  said  decision  of  January  3,  1887,  and  is  consequently  included 
in  this  appeal  to  this  office. 

On  October  12,  1885,  Ferguson  made  cash  entry  of  said  tract  under 
the  act  of  June  15,  1880,  the  contest  being  still  pending  on  appeal  and 
on  June  14, 1886,  the  appeal  being  still  undecided,  Smith  applied  to  the 
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local  officers  to  make  homestead  entry  of  the  same,  but  such  applica- 
tiou  was  rejected. 

From  such  rejectiou  Smith  now  appeals. 

When  the  contest  was  inaugurated  the  right  to  purchase  under  the 
act  of  June  15,  1880,  was  suspended  pending  the  same,  in  so  far  as  the 
purchase  can  affect  any  rights  of  the  contestant  under  the  law. 

This,  however,  does  not  aftect  the  rights  of  such  cash  en  try  man  as 
against  the  government,  or  against  the  claim  of  any  person  other  than 
the  contestant,  said  Ferguson  having  the  right  as  against  all  persons 
except  Smith  to  make  such  purchase. 

In  your  said  decision  you  say  : 

The  allegation  of  abandonment  appears  to  be  proved.  I  must  therefore  hold  the 
homestead  entry  for  cancellation  therefor,  and  also  hold  the  cash  entry  for  cancella- 
tion under  the  rule  in  the  case  of  Freise  v.  Hobsou  (4  L.  D.,  580). 

As  the  cash  entry  of  Ferguson  is  good  against  all  the  world  except 
the  preference  right  of  the  contestant  it  is  not  proper  that  his  cash 
entry  should  be  absolutely  canceled,  even  though  the  evidence  sustains 
your  conclusion,  that  'Hhe  allegation  of  abandonment  appears  to  be 
proved,"  which  I  concede  it  does. 

If  for  any  reason  Smith  should  fail  to  avail  himself  of  his  preference 
right,  or  if  it  should  appear  that  he  is  not  qualified  to  make  entry,  then 
the  cash  entry  of  Ferguson  should  not  be  canceled. 

Should  Smith  under  his  preference  right  make  an  entry  and  perfect 
the  same  the  said  cash  entry  of  Ferguson  should  be  canceled  but  not 
otherwise. 

Ferguson's  cash  entry  will  therefore  be  suspended  pending  the  exer- 
cise of  his  preference  right  by  Smith  within  thirty  days  after  notice  to 
him  of  this  decision.  Should  he  fail  to  exercise  such  right  Ferguson's 
entry  will  stand. 

Your  said  decision  is  therefore  modified. 


PRE-EMPTIOX— SECTIOX  ««60.  REVISED  STATUTES. 

Frank  E.  Crosier. 

A  person  who  removes  from  land  of  his  own,  acquired  nnder  the  homestead  law,  to  re- 
side on  a  pre-emption  claim,  in  the  same  State  or  Territory,  is  within  the  second 
iDhibition  contained  in  section  2*<260  of  the  Revised  Statutes. 

That  the  homestead  was  nnder  mortgage  at  the  time  of  the  removal  therefrom  will 
not  operate  to  relieve  the  pre-emplor  from  the  inhibition  of  the  statute. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stocksla^jer^  Augmt 

14,  1888. 

I  have  considered  the  case  of  Frank  E.  Crosier,  as  presented  by  ap- 
peal from  the  decision  of  your  office,  under  date  of  June  12, 1886,  rejec  t- 
ing  his  final  proof  and  holding  for  cancellation  his  pre-emption  filing, 
covering  the  E.  J  of  the  SB.  i,  Sec.  14,  T.  6  N.,  R.  11  W.,  Bloomiugtou 
district,  IS'ebraska,  for  the  reason  that  he  had  removed  from  land  of  his 
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own  in  the  State  of  Nebraska,  acquired  under  the  homestead  law,  to 
reside  on  his  pre-emption  claim. 

It  appears  from  the  record  that  on  the  24th  day  of  September,  1873, 
said  Crosier  filed  homestead  dechiratory  statement  for  the  W.  J  of  the 
SE.  ij  the  N.  \  of  the  SW.  |  of  said  section  ;  that  on  March  9,  1874,  he 
made  homestead  entry  for  same,  and  on  February  11,  1870,  final  cer- 
tificate was  issued  to  him  ;  that  on  February  25,  1884,  he  filed  his  de- 
claratory statement  for  said  first  mentioned  tract,  alleging  settlement 
on  the  same  date;  that  on  September  29, 1884,  Amanda  Chapman  made 
timber  culture  entry  for  the  same  tract,  and  on  March  20,  1886,  after 
duly  published  notice,  claimant  ma<le  final  proof  under  his  said  pre- 
emption declaratory  statement,  before  the  clerk  of  the  district  court 
of  Adams  county,  Nebraska. 

From  this  proof  it  appears  that  claimant  resided  continuoasly  on 
said  claim  for  the  period  of  two  years  next  preceding  the  date  of  mak- 
ing proof,  and  that  his  improvements,  made  thereon  since  filing,  con- 
sist of  a  frame  dwelling  house,  fourteen  by  twenty-six  feet,  and  one  and 
one  half  stories  high,  with  an  addition,  a  frame  stable  and  frame  gran- 
ary; a  wind  mill,  some  fruit  trees,  a  fence  enclosing  the  whole  tract  and 
twenty-four  acres,  which  remained  unbroken  at  the  date  of  his  filin^f, 
reduced  to  cultivation,  and  that  the  same,  in  the  aggregate,  are  worth 
from  $700  to  $S00.  That  there  were  other  improvements  on  the  laud 
when  he  settled  upon  it,  wliich  he  had  purchased  of  one  Tappan,  and 
that  at  the  date  of  making  proof,  the  whole  of  said  tract  was  under  cul- 
tivation. 

It  also  appears  from  said  proof,  that  claimant  removed  from  his  said 
homestead  and  took  up  his  residence  on  the  claim  in  questioM. 

This  proof  was  submitted  to  the  local  officers,  and  on  March  24,  18S6, 
they  rejected  the  same,  because  it  appeared  that  claimant  had  removed 
from  land  of  his  own  in  the  same  State  to  make  settlement  upon  this 
claim,  and  claimant  appealed. 

In  support  of  his  appeal,  under  date  of  April  9,  1886,  he  filed  his 
sworn  statement,  corroborated  by  the  affidavits  of  two  other  persons, 
setting  forth,  in  substance,  that  prior  to  the  date  of  his  said  filing, 
claimant  had  resided  for  several  years,  on  his  said  homestead,  but 
owing  to  poor  crops  and  various  misfortunes,  he  was  obliged  to  mort- 
gage the  same  for  a  lo<an  of  $1200,  and  being  at  the  same  time,  in- 
debted to  a  party  in  the  east,  he  gave  him  a  mortgage  for  $950,  on  the 
same  tract,  making  in  all,  $2150,  in  mortgages,  which  was  the  full  value 
of  the  land.  That  claimant  offered  to  sell  the  same  to  the  second  mort- 
gagee, for  the  amount  of  said  two  liens  but  he  refused  to  take  it  at  that 
price.  That  under  these  circumstances,  claimant  made  his  filing  for 
the  tract  in  question,  considering  that  he  had  no  longer  any  interest  in 
his  said  homestead,  as  he  had  virtually  deeded  it  away  and  he  sup- 
posed he  had  a  perfect  right  to  the  benefits  of  the  preemption  law  at 
the  time  he  made  his  filing;  and  that  the  same  was  made  in  good  faith. 

An  abstract  of  title  accompanied  said  sworn  statement,  showing 
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successive  mortgages  on  said  homestead  from  March  15,  1875,  to  Sep- 
tember 26,  1884.  An  additional  statement  of  claimant  is  also  submitted 
in  support  of  his  said  appeal,  in  which  he  states  that  he  paid  $1000  for 
the  improvements  purchased  by  him  as  aforesaid,  making  in  all,  $1700 
or  $1800  CApended  by  him  on  the  pre-emption  claim.  The  record  does 
not  disclose  any  contest  on  the  part  of  Chapman,  nor  any  objection  by 
her  to  the  acceptance  of  claimant's  proof. 

It  has  frequently  been  held,  and  is  now  the  established  rule  of  this 
Department,  that  a  person  who  removes  from  his  resilience  on  land  of 
his  own,  acquired  under  the  homestead  law,  to  reside  on  a  pre-emption 
claim,  in  the  same  State  or  Territory,  is  within  the  second  inhibition 
contained  in  section  2260  of  the  Revised  Statutes,  and  tha*^^  his  pre- 
emption filing  is  consequently  illegal  and  void,  and  no  rights  can  be 
acquired  under  it.  See  cases  of  John  Longnecker  (1 L.  D.,  535) ;  Goyne 
V.  Mahoney  (2  L.  D.,  576) ;  McDonald  v.  Fallon  (3  L.  D.,  56)5  ^^^^  Clay- 
too  M.  Reed  (5  L.  D.,  413). 

It  is  shown  by  the  abstract  of  title  above  referred  to,  that  said  mort- 
gage for  $950  was  not  given  until  September  26, 1884,  more  than  six 
months  after  Crosier  had,  according  to  his  said  final  proof,  removed  to 
and  taken  up  his  residence  on  his  pre  emption  claim ;  so  that,  at  the 
date  of  his  I'emoval  from  his  homestend  the  then  existing  mortgage 
thereon,  did  not  according  to  his  own  showing  amount  to  the  value  of 
the  land  covered  thereby. 

There  can  be  no  question,  therefore,  that  claimant  in  removing  from 
his  said  homestead  did  remove  from  '*  land  of  his  own,''  notwithstand- 
ing the  existence  of  the  aforesaid  mortgage  of  $1200,  to  reside  upon  his 
said  preemption  claim  ;  and  applying  to  this  case  the  rule  laid  down 
in  the  cases  above  cited,  which  has  been  uniformly  followed  in  a  long 
line  of  departmental  decisions,  it  would  seem  that  there  is  no  relief  for 
him,  although  the  case  is  one  of  peculiar  hardship. 

I  therefore  concur  in  your  conclusion  that  claimant's  filing  was  ille- 
gal and  must  be  canceled,  and  the  decision  of  your  office  is  accordingly 
affirmed. 


FINAL  PROOF— NOTICE-TRANSFKREE. 

Mild  Adams. 

The  pnblished  notice  mast  state   definitely  before  whom,   and  at  what  place  the 

final  proof  will  be  made. 
Republication  of  notice  maybe  made  by  a  transferee,  and  the  proof  submitted  by  the 

claimant  accepted  in  the  absence  of  protest,  where  the  first  publication  was  in. 

sufficient,  but  due  compliance  with  law  appears  in  other  respects,  and  the  present 

whereabouts  of  the  claimant  cannot  be  ascertained. 

First  Assistant  Secretary  Muldrow  to  Commissioner  iSiocksJager^  August 

14,  1888. 

I  have  considered  the  appeal  of  Milo  Adams,  transferee  of  Frank  R. 
VanDusen,  from  your  office  decisions  of  November  11, 1885  and  August 
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23,  1886,  rejecting  the  latter'^  final  proof  UDder  homestead  entry  No. 
2038,  for  N  W.  i  of  Sec.  20,  T.  113  N.,  R.  68  W.,  Huron  land  district, 
Dakota. 

YanDusen  made  his  homestead  entry  March  3, 1883,  and  his  final 
commutation  proof  September  II,  1883  before  the  clerk  of  the  district 
court  of  Hand  county,  Dakota.  The  local  officers  accepted  the  proof 
and  final  certificate  was  issued. 

It  a])pears  that  the  published  notice  for  the  making  of  the  final  proof 
was  defective,  for  it  failed  to  state  before  whom,  or  at  what  place  such 
proof  would  be  made. 

The  notice  in  this  case  says,  '^  the  proof  will  be  made  before  the  judge 
or  clerk  of  a  court  of  record  in  and  for  Hand  county,  Dakota  Territory. 

Such  notice  is  insufficient  and  the  proof  was  properly  rejected.  Jacob 
Semer  (6  L.  D.,  345). 

The  affidavits  accompanying  the  appeal  show  that  YanDusen  after 
transferring  the  land  has  left  the  Territory  of  Dakota,  and  that  his 
whereabouts  cannot,  after  diligent  inquiry,  be  ascertained.  To  require 
the  claimant  to  give  notice  anew  of  his  intention  to  submit  final  proof 
would,  therefore,  answer  no  purpose. 

While  the  legal  requirements  regarding  the  final  proof  of  claimant 
cannot  be  disregarded,  unnecessary  hardship  should  not  be  inflicted 
upon  innocent  parties.  Inasmuch  as  the  final  proof  of  YanDusen  and 
the  supplementary  affidavits  sbow  his  compliance  with  the  law  regarding 
residence  and  improvements,  and  his  qualification  as  a  homesteader,  I 
direct  that  notice  of  final  proof  may  be  given  anew  by  the  transferee  and 
that,  if  at  the  time  appointed  by  such  notice  no  protest  or  objection  is 
filed,  then  the  proof  heretofore  made  may  be  accepted ;  should  a  pro- 
test or  objection  be  filed  then  a  hearing  must  be  had  to  ascertain  if  YaD 
Dusen  had  fully  complied  with  the  law  during  tlie  time  covered  by  his 
final  proof. 

Your  decision  is  modified  accordingly. 


PR\CriCE-XOTICE— TURISDlCriOX— VBA^XDOXMEXT. 

Stayton  r.  Carroll. 

JurisdictioQ  is  acquired  by  due  service  of  notice  upon  the  claimaot,  and  if  there  has 
been  no  legal  notice  to  theclaimaat,  then  there  is  no  authority  in  the  local  office 
to  adjudicate  his  rights. 

A  contest  charging  failure  to  establish  residence  and  abandonment  must  fail,  wherei 
prior  to  legal  service  uf  notice  thereof,  the  entryman  had  cured  his  laches. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

Jo,  1888. 

I  have  considered  the  case  of  Charles  F.  Stayton  v,  Michael  Carroll, 
as  presented  by  the  appeal  of  the  latter  from  the  decision  of  your  of- 
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fice,  dated  Augast  21,  1886,  holdiug  for  cancellatiou  his  homestead  en- 
try of  the  SE.  i  of  Sec.  22,  T.  20  S.,  U.  27  E.,  made  August  16,  1882,  at 
the  Visalia  land  office,  in  the  State  of  California. 

The  record  shows  that  said  Stayton  iiled  his  affidavit  of  contest 
against  said  eutry  on  December  24, 1883,  and  attempted  to  perfect  serv- 
ice of  notice  by  publication.  A  hearing  was  had  upon  the  testimony 
submitted  by  the  contestant,  the  claimant  not  appearing,  the  local  land 
officers  held  that  said  emtry  should  be  canceled.  The  claimant  subse- 
quently entered  an  appearance  specially  and  moved  that  said  contest 
be  dismissed  because  no  notice  had  been  served  upon  him.  Your  office, 
on  February  14, 1885,  held  that  the  claimant  had  not  been  duly  noti- 
ced, and  the  proceedings  were  accordingly  set  aside  and  the  local  land 
officers  were  "  directed  to  resume  proceedings  from  the  point  of  depart- 
ure from  the  requirements  of  practice.''  Thereupon,  at  the  request  of 
contestant,  a  notice  was  issued  and  duly  served  by  the  contestant  upon 
claimant  to  appear  before  the  local  land  officers  and  furnish  testimony 
relative  to  the  charge  of  abandonment  of  said  entry.  The  parties  ap- 
peared and  offered  testimony.  After  the  evidence  was  submitted  the 
claimant  moved  to  dismiss  said  contest,  for  the  reason  that  the  testi- 
mony showed  that  any  failure  of  the  claimant  to  establish  residence 
upon  said  tract  was  cured  long  prior  to  the  service  of  legal  notice  upon 
him.  The  local  land  officers  granted  said  motion  for  the  reason  that  the 
contestant  by  his  attorney,  insisted  upon  having  an  alias  notice  issued 
in  accordance  with  the  decision  of  your  office ;  that  at  the  time  of  serv- 
ice of  said  notice  the  claimant  **  was  living  in  good  faith  upon  the  home- 
stead land  and  had  been  so  living  for  more  than  one  year."  On  appeal 
your  office,  on  August  21,  1886,  reversed  the  action  of  the  local  land  of- 
ficers and  found  that  the  claimant  failed  to  establish  his  residence  upon 
said  land  until  March,  1884,  more  than  eighteen  months  subsequent  to 
date  of  entry  and  "  he  offers  no  explanation  whatever  for  his  failure  to 
meet  the  requirements  of  the  statute  in  this  respect ; "  that  except  to  dig 
a  well  claimant  made  no  improvements  upon  the  land  until  subsequent 
to  the  first  hearing;  that  the  testimony  taken  at  the  rehearing  fully 
substantiates  tbe  evidence  submitted  at  the  first  hearing,  and  in  the 
absence  of  any  excuse  furnished  by  the  claimant  for  his  absences,  said 
entry  must  be  forfeited. 

There  is  no  conflict  in  the  testimony.  The  evidence  submitted  shows 
that  the  claimant  was  absent  in  Texas  engaged  in  herding  sheep  for 
more  than  six  months  after  making  said  entry ;  that  prior  to  his  depart- 
ure he  contracted  to  have  a  house  moved  upon  the  land  and  forty  acres 
broken  ;  that  claimant  broke  thirty  acres  l)esides  the  forty  acres  which 
had  been  broken  on  said  land  in  his  absence  and  paid  for  by  him  ;  that 
tbe  entrymau  returned  to  said  land  on  March  3,  or  4,  1884,  and  was  re- 
siding in  good  faith  thereon  from  that  time  to  the  date  of  first  hearing^ 
March  20,  1884,  and  has  been  continuously  residing  U|»on  said  land  up 
to  the  date  of  second  hearing. 
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It  has  been  repeatedly  beld  by  this  Department,  that  jurisdiction  is 
acquired  by  the  due  service  of  notice  upon  the  claimant,  and  if  there 
has  been  no  legal  notice  to  the  claimant,  then  there  is  no  authority  in 
the  local  office  to  adjudicate  his  rights.  Houston  v.  Coyle  (2  L.  D.,  58); 
Thorpe  et  al.  t?.  McWilliams  (3  L.  D.,  341);  Wiuans  v.  Mills  et  al.  (4  L. 
D.,  254) ;  Shinnes  v.  Bates  (Ibid.,  424) ;  United  States  r.  Raymond  (Ibid., 
439) ;  Gotthelf  v.  Swinson  (5  L.  D.,  657) ;  Harkness  v.  Hyde  (98  U.  S. 
476). 

The  entryman  had  cured  his  laches  j>rior  to  the  service  of  notice  of 
contest  and  hence  the  allegations  of  tiie  contestant  that  the  claimant 
had  abandoned  his  homestead  claim  or  failed  to  establish  his  residence 
thereon  were  not  true  at  the  time  of  service  of  notice. 

The  decision  of  your  office  must  be  and  it  is  hereby  reverse*!. 


COMMUTATIOX  PKOOF-rG RAZING  LANDS. 

Mary  A.  Taylor. 

Proof  of  tho  requisite  improvements  to  secure  pasturage  and  tlie  production  of  grass, 
may  be  properly  accepted  in  lieu  of  the  usual  proof  of  cultivation,  where  it  ap- 
pears that  the  land  is  better  adapted  to  grazing  purposes  than  to  the  cultivation 
of  crops  that  require  tillage  of  the  soil. 

First  Assistant  Secretary  Muldrowto  Commissioner  Stockslager^  August  15, 

1888. 

In  the  case  of  Mary  A.  Taylor,  appealed  from  the  decision  of  your 
office,  dated  July  9,  1886,  rejecting  her  commutation  homestead  proof 
and  holding  her  entry  for  cancellatiou,  the  record  discloses  the  follow- 
ing facts: 

On  August  2,  1882,  Mary  A.  Taylor,  widow,  made  homestead  entry, 
for  the  S.  i  of  SVV.  i,  Sec.  9,  T.  115,  K.  62,  at  the  Watertown,  Dakota, 
land  office,  having  prior  thereto  made  affidavit  that  her  settlement  on 
said  tract  was  commenced  May  15,  1882,  and  that  her  improvements 
consisted  of  a  frame  house,  eight  by  sixteen  feet,  and  one  hundred  <ind 
sixty  rods  of  wire  fence.  On  January  8,  1883,  she  made  commutation 
proof — which  was  accepted  by  the  local  officers — and  on  the  15th  of  the 
same  month  paid  for  the  land  and  received  her  final  certificate. 

Appellant's  proof  not  being  satisfactory  to  your  office,  she  was  re- 
quired  by  j'our  letter  of  November  6,  1885,  to  the  local  officers,  to  fur- 
nish a  special  affidavit,  duly  corroborated,  showing,  '^whether  or  not  she 
has  since  the  date  of  her  commutation  proof  maintained  an  actual  resi- 
dence upon  the  tract,  and  describing  all  her  improvements,  and  giving 
the  value  of  each,  also  showing  the  kind  of  stock,  if  any,  as  well  as  tbe 
number  and  value  of  each  kind,  owned  by  her,  upon  said  tract.''  The 
local  officers  were  also  directed  to  advise  Mrs.  Taylor  <^  that  she  can  not 
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obtain  title  to  the  land  until  she  satisfies  this  office  that  she  desires  the 
land  in  good  faith  for  her  permanent  home,  and  that  all  legal  require- 
ments have  been  observed.''  The  required  aifidavit  i^as  duly  made.  It 
and  the  commutation  proof  show,  that  appellant  commenced  an  actual 
residence  on  said  tract  June  1,  1882,  and  resided  thereon  continuously 
up  to  the  date  of  making  proof,  a  period  of  seven  mouths  and  a  few  days  ; 
that  said  tract  is  bottom  land  bordering  on  the  James  river,  which 
runs  through  it,  and  that  it  is  rocky  and  uneven,  and  chiefly  valuable 
for  grazing  purposes — for  which  she  designs  it — and  the  advantages  it 
affords  for  reaching  water;  that  appellant  has  a  prairie  farm  of  one 
hundred  and  sixty  acres  adjoining  this  tract  and  which  is  destitute  of 
water;  that  the  two  tracts  make  a  good  farm  for  mixed  farming,  and 
that  disconnected  with  another  tract,  the  land  in  question  is  compara- 
tively worthless.  Appellant  swears  that  all  these  facts  were  made 
known  to  the  local  officei'S  at  the  time  she  made  proof  and  payment  for 
the  land,  and  that  no  deception  was  used  by  her  in  the  matter;  that 
since  making  proof  she  has  lived  within  forty  rods  of  said  tract  and 
that  she  was  not  aware  the  law  required  her  to  live  on  the  land  after 
she  had  commuted  her  homestead  to  a  cash  entr3\ 

Appellant's  improvement  and  their  estimated  valued  are,  house,  eight 
by  sixteen^  $50.00 ;  barbed  wire  fence  $200.00 ;  and  she  cut  and  put  up 
on  said  land  during  her  residence  thereon  some  forty  tons  of  hay. 

The  decision  appealed  from  holds  that,  '^the  homestead  law  was  not 
piUised  to  enable  parties  to  obtain  land  in  the  manner  and  for  the  pur- 
pose indicated,"  and  that  said  proof  should  be  rejected  and  the  original 
and  cash  entries  canceled. 

The  proof  in  this  case  shows  that  said  tract  of  land  was  not  taken  for 
the  purpose  of  tillage,  or  cultivation,  in  the  oniinary  sense  of  these 
terms,  and  no  actual  settlement,  in  such  sense  is  shown.  It  further 
shows  that  said  tract  is  illy  adapted  for  tillage  and  the  raising  of  grain 
or  other  agricultural  crops,  requiring  the  breaking  and  cultivation  of 
the  soil.  But  raising  Stock  and  grass  is  an  agricultural  pursuit,  and 
the  evidence  shows  the  kind  of  improvement  and  cultivation  of  this  tract 
requisite  to  secure  pasturage,  stock  water,  and  the  production  of  grass. 
Appellant  maintained  an  actual  residence  of  over  six  months  on  the 
land  described  before  making  proof  and  cash  entry,  and  there  is  noth- 
ing to  indicate  that  the  land  has  not  been  taken  for  her  exclusive  use 
and  benefit. 

It  is  believed  that  under  the  interpretation  heretofore  given  by  this 
Department  to  section  2301  of  the  Kevised  Statutes,  her  proof  of  settle- 
ment, inhabitancy,  improvement  and  cultivation,  is  sufficient. 

The  decision  of  your  office  rejecting  her  proof  and  holding  her  entry 
for  cancellation  is  therefore  reversed,  and  said  entry  will  be  passed  to 
patent. 
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SOLDIERS'  I10MES4TEAD  DECLARATORY  STATEMENT-  AGENT. 

Hebzog  V.  Neville. 

A  soldiers'  boiticstead  declaratory  statement^  filed  by  an  authorized  agent,  and  ac- 
cepted by  tlie  local  office,  will  protect  the  honiesteailer,  althon^h  said  agent  may 
not  bave  tbe  power  of  attorney  required  by  the  departmental  regulations. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  15,  1888. 

On  April  2,  1881,  George  Herzo^i^  filed  declaratory  statement,  alleg- 
ing settlement  June  15,  1874,  upon  lot  2,  Sec.  18,  T.  47  N.,  B.  4  W., 
Shasta,  California.  From  the  statement  of  the  local  ofQcers,  it  appears 
that  this  tract  was  embraced  in  the  homestead  entry  of  one  John  F. 
Bloomenchamp ;  that  Herzog  presented  his  relinquishment  for  tbe  same 
on  March  28,  1882,  and  that  this  relinquishment  being  returned  for  cor- 
rection, was  duly  tiled  on  April  24, 1882. 

On  March  15,.  1882,  Herzog  presented  his  application  to  make  sol- 
<lier'»  homestead  entry  upon  the  SE.  J  of  S W.  J,  lot  4,  Sec.  18,  and  NE. 
J  of  NW.  J,  lot  1,  Sec.  19,  in  same  town  and  range.  This  application 
was  rejected  by  tbe  local  office,  for  the  reason  that  the  affidavit  failed  to 
show  a  residence  upon  the  land  as  required  by  section  2294  of  the  tte- 
vised  Statutes.  Thereupon,  as  stated  by  the  local  officers,  Herzog's  at- 
torney sent ''  a  soldier's  homestead  declaration  for  the  same  laud,  signed 
by  said  attorney  as  his  attorney  in  fact,  which  was  duly  filed  March  28, 
1882." 

Herzog  subsequently  (April  26,  1882),  made  the  said  required  affi* 
davit  before  the  clerk  of  the  Siskiyou  county  court.  This  affidavit  was, 
however,  not  received  at  the  local  office  until  August  14,  following, 
when  the  said  application  to  enter  was  allowed. 

On  Ma}'^  13,  1882,  John  Neville  filed  pre-emption  declaratory  state- 
ment, alleging  settlement  March  21,  1882,  upou  the  E.  ^  of  SW.  4^  ^n^ 
lot  4,  Sec.  18,  and  lot  1,  Sec.  19. 

On  April  23,  1883,  ^N^eville  submitted  proof,  in  due  form,  at  the  loc4akl 
office,  and  on  the  same  day  Herzog  appeared  and  produced  testimony. 

On  April  24,  1883,  and  during  the  pendency  of  the  hearing  Herzog 
applied  to  so  amend  his  filing  as  to  embrace  therein  all  the  land  claimed 
by  the  claimant  Neville.    This  application  was  denied. 

The  local  officers  transmitted  the  record  '^without  the  usual  award  iu 
jsuch  cases."  They  found,  however,  that  Herzog  was  the  first  settler  on 
the  land. 

The  testimony  on  behalf  of  the  claimant  (Seville)  shows  that,  on 
March  2, 1882,  he  wrote  to  said  Bloomenchamp,  his  father-in  law,  accept- 
ing the  latter's  offer  to  sell  him  certain  improvements  on  the  land  for 
•$250 ;  that  on  March  7,  1882,  Bloomenchamp,  acting  for  the  claimant, 
hauled  some  lumber  to  the  tract;  that  the  claimant  went  on  the  land 
March  20,  1882,  and  on  the  foUowiug  da^^  built  a  house  thereon,  in 
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vrbich  be  slept  that  niglit;  that  be  remaiaed  on  the  laud  until  May  26, 
1882,  wbeu,  in  consequeuce  of  the  sickness  of  bis  wife  and  child,  be  went 
to  San  Francisco,  where,  owing  to  the  death  of  bis  child,  he  remained 
some  two  or  three  months;  that  after  his  return  he  built  (in  the  fall  o^ 
1882)  another  bouse,  sixteen  by  sixteen  feet,  in  which  be  has  resided 
continuously;  that  himself  and  wife  took  some  of  their  meals  at  bis 
fatber-in  law's  (Bloomenchamp's)  house,  some  three  hundred  yards  dis- 
tant ;  and  that  his  improvements  consist  of  two  bouses,  some  twenty 
acres  cultivated,  thirty  acres  in  summer  fallow,  and  some  fencing — 
value  $300. 

From  the  testimony  on  behalf  of  Herzog  it  appears  that,  after  living 
upon  bis  preemption  claim,  i.  e.,  Lot.  2,  Sec.  18,  for  some  eight  years, 
be  abandoned  the  same,  on  account  of  conflict,  as  stated ;  that  when  he 
made  his  said  soldier's  application,  be  found  that  be  bad  failed  to  bring 
*' certificate  of  my  preemption"  (presumably  receiver's  receipt),  but 
that  bis  certificate  of  abandonment  (presumably  relinquishment)  for 
said  lot  2  was  forwarded  to  the  local  office  on  March  16,  1882,  that 
be  went  on  the  land  March  17,  1882,  dugout  a  few  rocks;  on  the  18th 
be  laid  two  boards  in  position  for  a  foundation,  and  same  day  put  up  a 
notice  to  the  effect  that  he  had  ** filed  a  soldier's  homestead"  thereon, 
and  on  the  19th  placed  two  more  boards,  thereby  completing  the  said 
foundation.  He  then  returned  to  said  lot  2,  where  he  seems  to  have  re- 
mained until  April  3,  18S2,  when  he  moved  his'family  into  a  small  rail 
bouse,  that  be  bad  placed  upon  the  land,  in  which  they  remained  about 
a  month,  when  he  bought  a  log  out  house,  sixteen  by  eighteen  feet, 
from  a  neighbor,  which  be  moved  on  the  land,  and  in  which  he  has 
since  resided  continuously. 

Herzog  testifies  that  his  improvements  consist  of  a  house  stable, 
cbicken  bouse,  three  acres  fenced,  two  acres  plowed  and  put  in  garden, 
some  fruit  trees  and  rail  fence. 

On  cross-examination,  Herzog  stated,  that  be  had  never  executed  or 
delivered  a  power  of  attorney  to  W.  J.  Nichols,  who,  as  attorney  in  fact, 
signed  bis  soldier's  declaratory  statement,  filed  March  28,  1882,  as  afore- 
said. 

Without  considering  the  suspicion,  which  the  evidence,  in  my  opinion, 
creates,  that  the  claimant  Neville  filed  for  land  in  the  interest  of  his 
fatberinlaw  Bloomenchamp,  I  am  disposed  to  concur  in  the  finding 
that  the  contestant  Herzog  was  the  first  settler  on  the  land. 

It  becomes,  however,  material  to  determine  whether  or  not  Herzog 
acquired,  by  virtue  of  his  soldier's  declaratory  statement,  signed  and 
filed  by  bis  attorney  on  March  28,  1882,  a  valid  claim  of  record. 

Should  it  be  held  that  this  filing  was  illegal  and  of  no  effect,  it  would 
be  necessary  t)  find  that  Herzog's  claim  did  not  properly  appear  of  rec- 
ord until  August  14,  18S2.  This  being  more  than  three  months  after 
the  date  of  bis  settlement,  he  could  acquire  no  rights  against  the  in- 
tervening claim  of  Neville.     If,  however,  the  said  tiling  is  valid,  then 


204  DECISIONS    RELATING   TO    THE    PUBLIC    LANDS. 

the  rights  of  Herzog,  who  commenced  his  settlement  and  improvement 
of  the  laud  within  the  statutory  period,  and  who  has  continued  his 
resideuce  thereon,  should  prevail. 

Section  2309  of  the  Revised  Statutes  provides  that  a  soldier's  declara- 
tory statement  may  be  filed  "as  well  by  an  agent  as  in  person." 

The  departmental  regulations,  prevailing  at  time  mentioned  (see  p. 
21,  Circular,  approved  October,  1880),  required  the  agent  who  made 
such  filing  to  "  produce  a  duly  executed  power  of  attorney  from  the 
princi)>al  desiring  to  make  the  entry,  who  will  be  bound  by  the  selection 
his  agent  may  make,  the  same  as  though  made  by  himself."  It  would, 
therefore,  seem  that  the  purpose  of  this  regulation  was  to  establish 
beyond  a  question  the  fact  that  the  filing  was  the  act  of  the  principal. 

In  this  case,  while  the  attorney  was  without  such  power  of  attorney, 
the  evidence  shows  that  he  was  empowered  to  act.  Herzog  swears 
that  he  "authorized  him  to  do  business  for  me  the  best  way  he  knew 
how." 

Now,  while  it  may  have  been  an  irregularity  in  the  local  officers  to 
have  accepted  the  soldier's  declaratory  statement  from  the  attorney, 
who  failed  to  produce  the  prescribed  evidence  of  authority,  I  am  of  the 
opinion  that  when  they  did  accept  it  and  it  became  filed  in  the  local 
office,  it  was  sufficient  to  give  notice  of  Herzog's  intention  with  regard 
to  the  land  named  therein.  Herzog's  subsequent  acquiescence  in  the 
act  of  his  attorney,  as  indicated  by  his  settlement,  residence  and  im- 
provement of  the  land,  gives  to  his  said  soldier's  declaratory  statement 
the  same  force  and  effect  as  if  he  had  filed  in  person. 

In  accordance  with  the  views  expressed,  I  concur  in  the  conclusion 
reached  in  the  decision  appealed  from. 

It  only  remains  for  me  to  say  that  Herzog's  said  application  to  so 
amend  his  filing  as  to  include  therein  land  to  which  the  rights  of  Neville 
had  attached,  was  properly  denied. 

Your  decision  is  affirmed. 


REVIEW— .TrRISDICTIOX. 

Cayce  v.  St.  Louis  &  Iron  Mountain  R.  R.  Co. 

The  Department  will  uot  take  jurisdiction  where  such  action  involves  the  considera- 
tion of  a  question  finally  determined  by  a  decision  of  the  Supreme  Conrt  of  the 
United  States. 

Secretary  Vilas  to  Commissioner  Stockslager,  August  16,  1888. 

This  record  presents  a  motion  for  review,  filed  by  William  H.  Cayce, 
in  the  case  of  Cayce  r.  St.  Louis  &  Iron  Mountain  railroad  company  de- 
cided by  this  Department  November  25,  1887.     (6  L.  D.,  356.) 

In  that  case  it  was  held  that  the  record  presented  no  ground  for  dis- 
turbing the  former  action  of  the  Department  in  certifying  the  tract  in 
dispute  to  the  State  of  Arkansas  for  the  benefit  of  said  road,  and  the  ap- 
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plication  of  Gayce  to  make  homestead  entry  for  the  same  was  rejected. 
In  reaching  that  conclusion  the  Department  said:  '*  Every  question 
that  might  now  be  presented  seems  to  have  been  fully  passed  u[)on  by 
the  court"  in  the  case  of  Nix  v.  Allen  (112  U.  S.,  120). 

It  appears  that  in  1846  one  Mrs.  Nix  settled  upon  and  took  possession 
of  the  NB.  J,  Sec.  30,  T.  15  S.,  li.  28  W.,  Camden  land  district,  Arkansas, 
and  on  April  22,  18o3,  filed  her  pre  emption  declaratory  statement  al- 
leging settlement  April  1,  1853 ;  and  that  on  March  31, 1854,  she  made 
pre-emption  cash  entry  for  only  a  portion  of  said  tract,  viz  :  the  Nli).  J 
of  said  NE.  J,  and  a  patent  therefor  issued  to  her.  William  H.  Cayce 
herein  seeks  to  make  homestead  entry  of  the  remnant  of  Mrs.  Nix's  orig- 
inal claim,  viz :  the  VV.  ^  and  the  SE.  J  of  NE.  ^  of  said  section  on  the 
ground  that  said  last  described  land  was  excepted  from  the  operation 
of  the  railroad  grant,  within  the  limits  of  which  it  lies,  by  tiie  claim  of 
Mrs.  Nix. 

On  February  9,  1853,  Congress  passed  an  act  granting  lands  to  the 
State  of  Arkansas  to  aid  in  building  a  railroad  from  a  point  on  the  Mis- 
sissippi opposite  the  mouth  of  the  Ohio  to  the  Texas  boundary  line  near 
Fulton,  in  Arkansas.  The  grant  was  of  even  sections  along  the  line  and 
the  land  in  controversy  lies  in  one  of  such  sections.  The  line  of  the 
road  was  definitely  located  opposite  said  land  as  found  by  your  office 
on  August  11,  1855. 

The  granting  clause  of  said  act  is  as  follows : 

That  there  be  and  is  bereby  granted  to  the  States  of  Arkansas  and  Missouri,  re- 
spectively, for  the  purpose  of  aiding  in  making  the  railroad  and  branches  as  afore- 
said, within  their  respective  limits,  every  alternate  section  of  land  designated  by  even 
numbers,  for  six  sections  in  width  on  each  side  of  said  road  and  branches ;  but  in  case 
it  shall  appear  that  the  United  States  have,  when  the  line  or  ronte  of  said  road  is  defi- 
nitely fixed  by  the  authority  aforesaid,  sold  any  part  of  any  section  hereby  granted, 
or  that  the  right  of  pre-emption  has  attached  to  the  same,  then  it  shaU  be  lawful  for 
any  agent  or  agents,  to  be  appointed  by  the  governor  of  said  State  to  select  subject 
to  ihe  approval  aforesaid,  from  the  lands  of  the  Unitid  States  most  contiguous  to  the 
tier  of  sections  above  specified,  so  much  land  in  alternate  sections  or  parts  of  sections 
as  shall  be  equal  to  such  lands  as  the  United  States  have  sold,  or  to  which  the  right 
of  pre-emption  has  attached  as  aforesaid,  which  lands,  being  equal  in  quantity  to 
one-half  of  six  sections  in  width  on  each  side  of  said  road,  the  States  of  Arkansas  and 
Missouri  shall  have  and  hold  to  and  for  the  use  and  purpose  aforesaid. 

It  will  be  noted  that  the  only  exception  from  the  grant  was  of  such 
of  the  even  sections  as  should,  upon  definite  location  of  the  line,  be 
found  to  be  sold  or  to  which  the  right  o^ pre  emption  had  attached.  The 
precise  question  presented  therefore  is:  Had  Mrs.  Nix  a  right  of  pre- 
emption to  this  land  on  August  11,  1855,  the  date  of  definite  location  f 

This  question  involves  a  further  recital  of  the  facts  in  the  case. 

It  appears  that  on  September  28,  1858,  Mrs.  Nix  conveyed  the  forty 
acre  tract  entered  by  her  as  above  recited,  to  her  son  John  B.  Nix,  who 
with  his  mother  continued  to  reside  on  said  tract,  at  the  same  time  used 
and  cultivated  some  parts  of  the  adjoining  tracts  now  in  dispute.  The 
actual  residence  of  both  however  until  the  mother's  death  in  1863,  and 
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thereaftiT  the  home  of  the  sou  was  on  the  forty  acre  tnict  patented  to 
Mrs.  Nix  as  aforesaiil. 

On  January  10,  1855,  the  Stat«  of  Arkansas  transferr^^d  said  grant 
80  far  as  it  relates  to  this  land,  to  the  Cairo  &  Fulton  railroad  com- 
pany, of  which  the  present  claimant  company  is  the  successor. 

On  July  13,  1857,  the  Commissioner  of  the  General  Land  Office  cer- 
tified the  land  here  in  dispute  to  the  Cairo  company  which  company  on 
May  14,  1875,  sold  and  conveyed  it  to  one  Thomas  Allen,  who  thereupon 
brought  suit  in  ejectment  against  John  B.  Nix  to  recover  possession  of 
the  same  and  obtained  judgment  against  him. 

Nix  brought  a  suit  in  equity,  in  the  circuit  court  of  the  United  State^^ 
to  enjoin  the  execution  of  that  judgment  and  the  case  rcivched  the  sa- 
preme  court  of  the  United  States  on  appeal,    {nupra.) 

After  reciting  the  facts  of  the  case  that  court  said  : 

The  settlement  aud  claim  of  Mrs.  Nix  were  made  iiiKler  the  act  of  September  4, 
1841,  (5  Stat.,  453)  and  in  that  statute  it  was  expressly  provided  (sec.  10)  that  *  no 
person  shull  be  entitled  to  more  than  one  pre-emptive  right  by  virtue  of  this  act.*^ 
When,  therefore,  Mrs.  Nix,  on  the  3lst  of  March,  1854,  made  her  pre-emptioD  entry 
of  the  NE.  ^  of  the  quarter  section  on  which  she  settled,  and  as  to  which  she  filed 
her  declaratory  statement  in  1853,  she,  in  law,  abandoned  her  settlement  ou  the  other 
three-quarters  of  the  quarter  section  for  the  pnrposesof  pre-emption,  and  surrendered 
all  the  pre-emption  rights  she  ever  hail  in  them.  This  is  clearly  shown  by  the  pro- 
visions in  sec.  13,  '  that  before  any  person  claiming  the  benefits  of  this  act  shall  be 
allowed  to  enter  such  lands'  he  shall  make  oath  ^  that  he  ha.s  never  had  the  benefit 
of  any  right  of  pre-emption  under  this  act.'  The  right  of  pre-emption  is  the  right 
to  enter  lands  at  the  minimum  price  in  preference  to  any  other  person,  if  all  the  re- 
quirements ©f  the  law  are  complied  with.  The  prior  settlement,  declaratory  state* 
ment  and  proof  are  not  the  pre-emption,  but  only  the  means  of  securing  the  right  of 
pre-emption.  By  entering  the  forty  acres  in  18.>4,  Mrs.  Nix  exhausted  the  one  right 
of  that  kind  which  the  law  secured  to  her,  and  she  could  not  claim  another.  She 
could  have  entered  the  whole  one  hundred  aud  sixty  acres  at  that  time  if  she  wished 
to,  and  had  the  money,  but  such  an  Qutry  would  have  required  two  humlred  dollarMr 
and  she  had  but  fifty.  The  fifty  would  pay  for  forty  acres,  and  so  she  bought  that 
and  gave  up  the  rest.  The  law  made  no  provision  for  entering  a  part  of  the  quarter 
section  at  one  time,  and  saving  a  right  to  enter  the  remainder  at  another. 

The  court  refused  the  injunction. 

In  view  of  that  decision  I  am  of  opinion  that  the  question  whether 
Mrs.  Nix  had  a  right  of  pre-emption  in  said  tract  on  the  llth  day  of 
August,  1855,  is  not  open  for  me  to  pass  upon.  The  supreme  court  of 
the  United  States  have  settled  the  exact  question  by  deciding  that  she 
had  no  right  of  pre-emption  at  that  time.  It  seems  to  me  it  would  be 
somewhat  strange  after  Thomas  Allen  had  recovered  in  a  suit  of  eject- 
ment the  possession  of  these  three  forties  and  turned  Mrs,  Nix's  repre- 
sentative and  heir  out  of  possession  and  after  the  supreme  court  had 
refused  at  the  suit  of  such  heir  to  interfere  with  that  decree,  for  the 
Department  to  take  jurisdiction  of  the  case  and  issue  patent  to  some- 
body and  start  him  into  a  lawsuit.  I  cannot  regard  it  as  within  our 
jurisdiction  at  all. 

Without  entering  further  into  other  phases  of  the  case,  the  motion 
for  the  reasons  herein  stated  is  denied. 
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RAILROAD  GRANT    RIGHTS  AT  DEFINITE  LOCATION. 

Hastings  &  Dakota  Ry.  Co.  v.  McClintock. 

The  rif^ht  of  the  company,  nnder  its  grant,  attached  to  lands  that  wero  diHcmbar.. 
rasaed  at  the  date  of  definite  location,  notwithstanding  sucb  lands  were  reserved 
at  the  date  of  the  grant. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  15,  1888. 

On  Jannary  19,  1883,  Charles  McClintock  applied  to  make  homestead 
entry  for  the  SE.  J,  Sec.  13,  T.  115,  R.  31,  Redwood  Falls,  Minnesota. 
The  application  was  rejected  by  the  local  officers.  By  letter  of  October 
8, 1883,  yonr  office  found  that  the  tract  is  within  the  granted  limits  of 
the  grant  for  the  Ha.4tings  &  Dakota  railroad  by  act  of  July  4,  1866 
(14  Stat.,  87) ;  that  on  April  15, 1865  one  Philip  Shaw,  had  made  home- 
stead entry  for  said  tract,  which  was  canceled  on  relinquishment  on 
August  4,  1866;  and  held  on  the  authority  of  the  case  of  White  r.. 
Hastings  &  Dakota  Ry.  Co.  (6  G.  L.  O  54),  that  a  homestead  entry 
subsistiug  at  the  date  of  the  grant  though  canceled  prior  to  the  time 
the  grant  became  effective  excepted  the  tract  so  covered  from  the  grant, 
and  therefore  that  the  tract  in  controversy  was  excepted  from  said 
errant.  Your  office,  however,  instructed  the  local  officers  not  to  allow 
any  entry  for  the  laud  until  instructed. 

The  company  alone  appealed. 

While  it  seems  your  office  ruling  on  the  legal  question  involved  was 
fully  justified  by  the  case  cited  the  doctrine  therein  announced  has  bien 
departed  from  in  the  subsequent  case  of  Rees  v.  Central  Pacific  R.  R. 
Co.  (5  L.  D.,  62)  and  on  review,  {idem  277),  wherein  it  was  held  that  the 
right  of  the  company  attached  to  lands  that  were  disembarrassed  at 
the  date  of  definite  location,  notwithstanding  they  were  reserved  at  the 
date  of  the  grant. 

The  question  there  presented  was  in  all  material  respects  similar  to 
that  here.  It  does  not  appear  that  any  claim  to  said  tract  intervened 
between  the  cancellation  of  Shaw's  said  eutrv  and  the  attachment  of 
the  company's  rights.  On  the  authority  of  said  Rees  case  your  action 
rejecting  the  claim  of  the  company  as  stated  is  reversed,  and  the  order 
forbidding  entry  of  the  tract  is  affirmed. 

Said  decision  is  accordingly  modified. 


SCRIP   LOCATIOX-:RETURXS   OF  THE   SURVEYOR   GENERAr.. 

Alexander  Griggs  et  ajl. 

Under  a  scrip  location  patent  duly  issued.  It  is  now  alleged  that  by  an  error  in  the 
original  Survey  a  large  part  of  the  land  described  in  the  patent  did  not  in  fact 
exist,  and  application  is  accordingly  made  for  peruiission  to  surrender  the  patent, 
pay  cash  for  the  land  actually  conveyed,  and  for  a  return  of  the  scrip. 

The  application  is  denied,  as  the  original  survey  must  be  accepted  as  correctly  show- 
ing the  true  area  of  the  land,  in  the  absence  of  proof  showing  that  at  the  time 
of  the  location,  the  land  taken  in  satisfaction  of  the  scrip,  was  not,  as  a  fact  in 
place  and  of  the  area  designated  on  the  official  x)lats  of  survey. 
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Secretary  Vila^  to  Cmnmiasioner  Stockslagery  August  15, 1888. 

I  have  considered  the  ar)pea1  of  Alexauder  Origgs  and  M.  L.  Mc- 
Cormick  from  yimr  office  decision  of  January  8,  18.S7,  rejecting  their 
application  to  be  permitted  to  surrender  the  patent  for  the  SB.  |  of  the 
SW.  i,  and  lots  4,  5  and  6  of  Sec.  25,  T.  155  N.,  li.  51  W.,  Grand  Forks, 
Dakota,  located  with  scrip,  to  pay  cash  for  the  laud  actually  in  their 
possession  and  to  have  the  scrip  delivered  to  them. 

The  record  shows  that  February  16,  1874  Flans  Fletcher  attorney  in 
fact,  located  Red  Lake  and  Pembina  half  breed  scrip — No.  246 — ^issued 
to  Augustine  St.  Germain  upon  the  land  above  <lescribed.  April  10, 
1875,  a  patent  was  issued  for  said  laud  in  152.35  acres  in  the  name  of 
St.  Germain. 

June  25,  1883,  the  local  officers  transmitted  a  statement,  under  oath, 
by  Alexander  Griggs  and  Michael  L.  McCormick,  that  they  had  be- 
come possessed  of  said  land  (which,  it  appears  borders  on  the  Red 
River  of  the  North)  in  Fel)ruary  1875,  and  that  thereafter,  by  a  private 
survey,  they  found  but  sixty  of  the  one  hundred  and  fifty-two  acres, 
embraced  in  said  location  which  they  could  designate,  locate  or  describe 
as  their  property ;  that  the  difference  as  to  the  quantity  of  land  embraced 
in  said  locations  is  not  the  result  of  a  clrange  in  the  course  of  the  river, 
but  of  an  error  in  the  original  survey  of  the  lands;  that,  in  fact  but  a 
small  portion  of  the  land  above  described  ever  existed.  Therefore, 
they  say,  they  are  ready  and  willing  to  execute  a  deed  to  the  United 
States  for  said  land,  relinquish  all  claim  to  the  patent  and  pay  the 
regular  price  per  acre  for  the  actual  niimber  of  acres  in  said  tracts, 
provided  the  United  States  cancel  the  patent  and  surrender  to  them 
the  said  piece  of  scrip. 

December  28,  1883,  your  office  declined  to  comply  with  the  request 
of  Griggs  and  McCormick  holding  that  the  proper  course  for  them  to 
pursue  to  procure  redress  was  to  apply  to  the  party  from  whom  they 
purchased  the  lands.  From  this  decision  an  appeal  was  taken,  and 
July  2,  1884,  Secretary  Teller  rendered  a  decision  in  which  he  said : 

Their  claim  that  the  goverDinent  has  beeu  paid  for  more  land  than  it  sold  and  that 
by  force  of  circumstances  they  are  the  sufferers  appears  to  be  true,  and  in  my  view 
they  have  an  equitable  ri^ht  to  relief,  if  all  the  facts  which  the^''  set  up  are  sastained 
by  evideuce  and  if  the  Laud  Department  can  give  it. 

But  they  have  not  filed  a  copy  of  their  deed  from  St.  Germain  or  an  abstract  of 
title,  nor  have  they  stated  that  they  have  not  or  cannot  obtain  and  redeliver  the  pat- 
ent to  the  United  States  or  that  the  grantor  will  not  give  them  relief.  The  facts  re- 
ferred to  being  verilieil  if  they  can  re-deliver  the  patent,  1  think  that  a  new  patent 
may  issue  for  the  correct  amount  of  land  for  which  they  may  pay  cash  and  therenpon 
the  scrip  which  has  not  been  satisfied  may  be  delivered  to  them.  If  they  cannot  re- 
deliver the  patent  1  thiuk  your  office  may  properly  prepare  a  bill  for  Congress  aa- 
thoriziug  them  to  deed  the  land  to  the  United  States  and  otherwise  adjust  their  in- 
terest in  an  equitable  manner. 

This  decision  was  communicated  to  the  parties  in  interest  and  Febru- 
ary 17, 1885,  the  local  officers  transmitted  the  patent  issued  to  St.  Crer- 
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main  for  the  land  in  question,  together  with  a  duly  authenticated  ab* 
stract  of  title  and  a  copy  of  the  deed  from  St.  Germain,  by  his  attorney 
in  fact  Fletcher,  to  Charles  M.  Loring;  and  also  a  copy  of  a  deed  from 
Charles  M.  Loring  to  Alexander  Griggs  and  Michael  L.  McGormick. 
Said  papers  vere  transmitted  in  accordance  with  the  Secretary's  decis- 
ion, and  they  show  that  Griggs  and  McCormick  own  the  land.  They 
further  state  that  they  can  secure  no  relief  i'rom  their  grantor. 

By  letter  of  January  8, 1887,  you  hold  the  decision  of  Secretary  Tel- 
ler left  for  your  determination,  in  the  first  instance,  the  question 
whether  the  Land  Department  had  power  to  grant  the  relief  sought ; 
and  you  decide  that  the  land  having  beeu  surveyed  and  disposed  of  ac- 
cording to  law,  and  patent  issued  for  the  quantity  or  area  ascertained 
by  the  survey,  the  Land  Department  has  no  authority  to  take  back  the 
patent  and  dispose  of  the  land  anew  as  containinga  less  area  than  that 
legally  ascertained  by  the  original  survey,  according  to  which  survey 
the  location  was  made  and  the  patent  accepted  by  the  locator.  More- 
over if  the  plan  suggested  could  be  carried  into  ettect,  you  say  that  you 
know  of  no  authority  of  law  to  allow  an  entry  of  the  laud  for  cash,  with- 
out a  ])revious  pro  lamation  and  offering  of  the  laud  at  public  sale  as 
reciuired  by  section  2357,  Revised  Statutes. 

There  is  nothing  in  the  record  to  show  that  this  land  was  not  in  place 
when  the  location  was  made.  It  is  embraced  in  the  returns  of  the  sur- 
veyor general  and  the  record  of  the  survey  made  under  his  direction,  is 
evidence  of  the  highest  character,  and  no  private  survey  can  be  allowea 
to  overcome  it.  There  is  tiled  in  this  case  a  plat  of  survey  made  years 
afterwards  by  a  private  surveyor  corroborating  the  statements  made  by 
the  appellants.  They  have  also  a  diagram  of  a  survey  made  November 
1877,  by  Charles  Scott,  deputy  United  States  surveyor,  differing  very 
little  from  the  private  survey.  But  there  is  nothing  in  the  record  before 
me  to  show  that  the  land  located  with  the  scrip  was  not  in  place  at  the 
time  of  the  location^  or  to  show  that  the  first  survey  was  not  a  correct  one 
when  made.  The  land  is  situated  in  abend  of  the  Red  River  and  between 
the  date  of  the  location  and  the  second  survey  the  river  may  .have 
changed  its  bed;  but  whether  or  not  the  discrepancy  can  be  accounted 
for  in  tnis  way,  the  original  survey  will  be  accepted  as  correctly  show- 
ing the  true  area  of  the  land  in  the  absence  of  proof  showing  that,  at 
the  time  of  the  location  the  land  taken  in  satisfaction  of  the  scrip  was 
not,  as  a 'fact,  in  place  and  of  the  area  designated  on  the  pljits  of  the 
survey  filed  in  the  local  office.  Sucn  evidence  is  not  in  the  record  be- 
fore me.f 

I  therefore  affirm  your  decision  denying  the  application. 
32G3— VOL  7 U 
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PRIVATE  CLAIM -SECTION  7,  ACT  OF  JULY  «3,  1806. 

\VkL(  H   r.  MOLINO  ET  AL. 

The  right  uf  purchase  under  the  seventh  Kectiou  of  the  act  of  July  l;^.  lH(k\,  its  as- 
signable, and,  in  the  abnence  of  any  advernn  claim,  should  be  accorded  to  ouir 
\^'ho,  in  good  faith,  buys  a  trnct  of  land  and  enters  into  possession  thereof  aft«r 
the  tinal  survey  of  the  grant  excluding  said  land  therefrom. 

Secretary  Vilas  to  Commissioner  Stocksla^erj  August  IG,  1888. 

I  have  considered  tbe  {ippeal  of  Samuel  B.  Welch  from  the  decisiou 
of  your  office,  dated  Marcb  18, 1887,  reject! njr  bis  application  to  pur- 
chase under  tbe  seventh  section  of  the  act  of  Con«i:res8,  approved  July 
23,  1866  (U  Stat.,  218),  Lot  6,  Sec.  3,  Lots  5,  6,  7,  8,  9,  10  and  11,  and 
]N.  J  of  SE.  i  of  Sec.  4,  Jind  Lots  1  iind  S,  Sec.  5,  T.  1  S.,  U.  :3  W.,  M.  D. 
M.,  San  Francisco  land  office,  in  the  Static  uf  Calif«>inia. 

The  reconl  shows  that  the  township  plat  of  survey  was  filcMl  in  the 
local  land  office  on  December  10,  18s;{.  On  Ociohcr  8,  1881,  ViVleh 
offered  bis  said  application  to  purchase,  but  lu'ior  thereto  some  of  the 
other  ]iarties  had  tiled  for,  entered  or  hKiateil  some  portion  of  the  laud 
iuchuled  in  said  application. 

A  hearinj;  was  ordered,  and  the  paities  in  interest  appearetl  and 
those  whose  claims  conflicted  with  sai<!  ai>plication  waiwd  rlieir  rij^liis 
as  against  the  claim  of  Welch.  Upon  the  proof  snbmitteil  by  Wtdcb, 
the  local  land  officers  f<iund  tli  tt  the  contestants  had  wai\ed  all  ri^bt 
to  the  land  actually  cbiia.ed  by  Welch,  and  that  his  application  slitmld 
l)e  allowed. 

^'o  appeal  was  taken  from  the  decision  of  the  register  and  receiver, 
but  your  office,  on  March  IS,  1>87,  consi<lered  the  pa  pi  is  in  ^aid  case, 
and  held  that  the  application  should  be  denied,  because  the  laud  iu 
questiou  was  excluded  from  the  Sobrante  grant  by  the  final  survey, 
approved  by  your  office  on  August  11,  1883,  and  the  purchase  by  Welch 
was  not  made  until  September  8,  1884,  and  hence  the  laud  was  not 
subject  to  purchase  uiuler  the  seventh  section  of  said  act. 

The  evidence  shows  that  in  January,  1859,  one  H.  Houston  pur- 
chased the  land  in  question  from  the  assignees  of  the  grantees  of  tbe 
Mexican  government  by  metes  and  bounds;  that  Houston  took  pos- 
session o^'the  laiul,  enclose<l  it  with  a  gooil  fence,  and  resided  thereon, 
with  his  family,  until  1800,  when  he  died  ;  that  on  November  1, 1809,  tbe 
widow  of  said  Houston  in  her  own  right,  and  as  executrix  of  the  last  will 
aud  testament  of  said  Houston,  deceased,  conveyed  said  lands  to  Hora- 
tio G.  French;  that  said  lands  were  duly  conveyed  through  dilTerent 
owners  to  said  Welch,  who  went  into  possession  thereof  <ui  Septeuiber 
8,  1884,  So  far  as  Welch  is  concerned,  there  is  no  adverse  claimant, 
exce[)t  the  United  States. 

The  (juesticm  at  issue  is,  whether  a  party  who  purchases  and  enters 
the    ossessiou  of  a  tract  of  laud,  after  the  tinal  survey  of  the  grant 
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excliuliii*^  tlu'  liiinl,  cm  be  peniiitceil  to  |>urcliiise  under  the  seventh 
section  of  said  sict.  in  other  words,  is  the  right  of  purchase  assign- 
able ? 

The  seventli  section  of  said  «ct  provides: 

That  where  piTsonH  in  gond  faith  timl  for  a  valuHhlK  consideratiou  hnve  ))ii  re  hawed 
laiiils  of  Mi'ixicaii  ;;r»utt$es.  or  :is.si;;iis,  wlin-h  i^nititM  h:ive  riiihsH<|iieiirIy  ht^eii  r*'jecte(l^ 
or  wlicro  thtr  laiKls  so  |Mirchasoil  iiave  been  lixclinleil  iVoiii  tht)  tiiiul  Hiirvev  of  any  Mex- 
ican ^niuif  and  have  n^ed,  impiovet],  aiul  conlinned  iu  tlie  uctnal  poHMe.sBiou  of  the 
8arnc  h»  acconiinj;  to  ihe  lineH  of  their  orii;iual  pnrcluy»e,  and  where  no  valid  adverse 
ri<;ht  or  title  (except  of  the  United  Stateti)  exiBtH,  Much  ]MirchaHcrH  may  piirchane  the 
same  after  having  snch  lands  snrveyed  un<ler  existing  laws,  at  the  minininui  price  es- 
tablished by  law,  upon  tirnt  making  proof  of  the  facts  im  reqnired  iu  this  section,  etc. 

It  is  strenuously  urged  by  the  a])]»elhiDt  that  said  act  is  remedial,  and 
should  be  so  construed  as  to  allow  his  said  applicatiou,  although  his 
purchase  was  made  subsequent  to  the  final  survey. 

From  the  record  before  me,  I  think  there  can  be  no  doubt  that  said 
Houston,  in  his  lifetime,  was  entitled  to  purchase  said  land,  under  said 
section,  and  that  his  right  of  purchase  was  assignable,  unless  there  is 
ttome  inhibition  in  the  act  itself. 

In  the  case  of  Myers  r.  Croft  (13  Wall.,  296),  the  United  States  su- 
preme  court,  considering  the  pre  emption  right,  said: 

TIiiH  was  the  right  to  pre-empt  a  quarter  section  of  laud  by  settling  upon  and  im- 
proving it,  at  the  minimum  price,  no  matter  what  its  value  might  be  when  the  time 
limited  for  perfecting  the  pre-emption  expired.  This  right  was  valuable  and,  inde. 
peudeutly  of  the  legislation  of  Congress,  assigna'tle  : 

citing  Thredgill  r.  Pintard  (12  How.,  24);  Lamb  r.  Davenport  (18  Wall., 
307);  Hussey  r.  Smith  (99  U.  S.,  20). 

in  the  case  of  W^ilson  v.  California  &  Oregon  Railroad  Company  (I 
C  L.  L.,  471)  this  Department  held,  upon  the  principle  ruled  in  Myers 
^^  Crott,  supra^  that  the  right  conferred  by  said  seventh  section  is  alien- 
able and  is  descendible.  It  appeared  that  Wilson  claimed  by  virtue  of 
his  purchase,  subsequent  to  survey ;  that  he  used,  improved  and  con- 
tinued iu  the  iictual  possession  of  the  laud  iu  accordance  with  the  lines 
of  his  original  purchase,  aud  that  the  possession  of  his  grantor  was  in  all 
respects  iu  full  comi)liance  with  the  provisions  of  said  act.  His  appli- 
cation was  allowed. 

The  local  laud  officers  find  that  the  applicant,  Welch,  has  acted  in 
entire  good  faith.  He  paid  over  ten  thousand  dollars  to  his  grantor 
for  said  land,  containing  only  276.59  acres,  and  since  there  is  no  ad- 
verse claim,  other  than  the  United  States,  I  am  of  the  opinion  that  his 
application  to  purchase  should  be  allowed. 

The  oecision  of  your  office  must  be,  and  it  is  hereby,  reversed. 
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PRACTICE-CONTEST— SPECIAL  AGENT ;  SETTLEMENT* 

KRUGEB  V.  DUUBOLTON. 

A  spi'cfal  ageDt  ia  without  nnthority  to  receive  conteAti*,  and  conrent.  ]Mi])eni  placed  Id 
hU  Imixls  cau  iu  no  ueiibe  be  cuuH'ulcreil,  ur  treuteili  tm  tiled  witbiu  tbn  uieanini^ 
of  the  law. 

While  an  entry  stamls  of  record,  HtttlerB  on  the  tract  covered  thereby  can  aeoare  no 
ri^ht  by  virtne  of  bucIi  nctilenient  as  against  the  record  entryiuau,  or  tlie  United 
Stiiten;  yet  an  between  th  ^  parties  who  have  thuN  settled,  the  settlement  first 
made  in  point  td'time  is  entitled  to  the  higher  cousideration. 

First  Afsistant  Secretary  Muhlroio  t*i  Commissioner  Stockslager^  August 

16. 1888. 

I  have  cousidered  the  case  of  Julias  Kruger  v,  Mary  Dninbolton,  nee 
Butterfield,  involving  tlie  N.  i  of  NW.  J  and  the  N.  J  of  I^E.  J,  Sec.  32, 
T.  110,  R.  61,  Huron,  Dakota,  on  appeal  by  Kruger  from  your  office  de- 
cision, dated  November  113, 1885,  holding  his  pre-emption  filing  for  can- 
cellation. 

It  appears  that  one  Frederick  Taift  had  made  timber  culture  entry 
May  7,  1880,  for  the  tract  described,  and  that  said  entry  was  canceled 
on  relinquishment  September  24, 1883.  On  the  same  day  (September 
24,  1883,)  Kruger  filed  pre-emption  declaratory  statement.  No.  6562,  for 
the  tract,  alleging  settlement  August  27,  1883. 

October  3,  1883,  Butterfield  made  homestead  entry  covering  said 
tract,  and  on  the  31st  of  March,  1884,  she,  having  married  in  the  mean- 
time, off'ered  final  commutation  proof  in  the  nameof  Dumbolton,  which 
she  now  bears. 

Kruger  tiled  protest  against  the  acceptance  of  said  proof,  alle^ni^ 
that  he  as  the  prior  settler  had  a  superior  claim  to  the  land  under  his 
pre-emption  filing,  and  also  that  Dumbolton  had  not  complied  with  the 
homestead  laws  in  the  matter  of  residence. 

A  hearing  was  ordered  and  had,  at  which  both  parties  were  present 
in  person  and  by  counsel.  A  number  of  witnesses  were  examined,  and 
a  large  amount  of  testimony  was  taken,  upon  examination  and  consid- 
eration of  which  the  register  and  receiver  found  in  favor  of  the  home- 
stead claimant,  on  the  ground  of  priority  of  settlement. 

Kruger  appealed  to  your  office,  which  also  decided  in  favor  of  the 
homestead  claimant,  but  upon  a  different  ground,  to  wit,  for  the  reason 
that  she  had  by  virtue  of  her  contest  a  preference  right  of  entry.  Hence 
the  appeal  now  before  me. 

The  local  office  found  that  the  homestead  claimant  made  her  settle- 
ment August  24,  1883,  and  that  she  was  the  prior  settler. 

Your  office,  on  the  other  hand,  in  the  decision  appealed  from,  foand 
that  Kruger  made  settlement  August  27,  1883,  and  that  appellee  did 
not  settle  till  the  day  following,  to  wit,  August  28, 1883.  Said  decision 
also  finds  that  both  parties  have  complied  with  the  law  in  the  matter  of 
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residence^  though  Kroger  had.  at  the  date  of  hearing,  made  no  culti- 
vation of  the  tract. 

It  is  seen  from  the  foregoing  tliat  both  parties  settled  upon  the  tract 
prior  to  the  cancellation  of  the  Tatt't  timber  culture  entry.  Your  office 
decision  stated,  in  substance,  that  if  the  case  were  to  be  determined  on 
the  question  of  settlement  the  equities  would  control,  since  both  parties 
were  on  the  land  at  the  date  of  the  cancellation  of  the  Tafi't  timber  cul- 
ture entry,  and  the  land  would  be  awarded  to  the  prior  settler  in  fadt; 
but  said  decision  found  that  this  contest  had  been  i)ractically  decided 
by  your  office  letter  "C",  adilressed  to  the  local  oillct^  under  date  of 
October  10,  1884. 

A  copy  of  said  letter  is  not  in  the  record  before  me,  but  the  decision 
appealed  from  states  that: 

From  said  letter  it  appears  that  on  the  2'!;th  of  August,  18813,  Mary  Butterfield  pre- 
seuted  a  contest  a^aiiut  the  timber  culture  entry  aforesaid,  alle<{in^  fraud'in  the 
«ntr3',  reliuquishmeut  and  abandonment  of  the  same ;  that  without  action  on  your 
(the  rej^ister  and  receiver's)  part  the  papers  passed  into  the  hands  of  a  special  agent 
of  this  Department;  that  on  September  24,  1883,  a  relinquishment,  executed  on  the 
day  previous,  was  presented  at  the  office  and  cancellation  made.  The  special  agent 
aforesaid  failing  to  take  appropriate  action  in  thH  premises,  they  were  returned  to 
you  (the  register  and  receiver)  by  his  successor ;  thereupon  Butterfield  filed  an  appli- 
cation to  have  her  contest  go  to  record  as  of  the  date  of  its  presentation  ;  that  said 
relinquishment  inure  to  her  benefit  and  she  have  the  preferred  right  to  enter  the  tract. 

The  application  and  the  papers  were  forwarded  by  you  for  the  consideration  of  this 
office  March  8,  188 1.  On  the  10th  of  October,  1884,  my  predecessor  granted  said  ap- 
plication. The  following  paragraph  appearsin  said  decision,  viz:  *' The  allegation  of 
abandonment  was  sufficient  to  have  sustained  the  contest,  if  true.  The  production 
of  the  relinquishment,  dated  prior  to  the  tiling  of  contest,  is  the  best  possible  proof  of 
the  truth  of  said  allegation,  and  consequently  the  cancellation  of  the  entry  should 
inure  to  her  benefit.'' 

An  examiuatiou  of  the  records  in  your  office  discloses  the  fact  that 
the  relinquishment  by  Tafift  of  his  timber  culture  entry  was  executed 
August  23,  1883,  and  not  September  23,  1883,  as  stated  in  the  above 
quotation  from  your  office  decision. 

Your  office  letter  of  October  10,  1884,  above  referred  to,  was  written 
in  the  case  of  Butterfield  v.  Tafft,  and  is  not  binding  upon  Kruger,  who 
claims  the  land  and  who  was  not  a  party  to  that  record.  If  he  can  show 
that  your  office  erred  in  allowing  ButterfiekPs  contest  to  go  of  record  as 
having  been  filed  August  28, 1883,  or  if  he  can  show  that  as  a  matter 
of  fact  it  was  not  tiled  until  after  September  24, 1883,  the  date  of  Tafft's 
relinquishment,  he  is  entitled  to  the  benefit  of  such  showing. 

In  such  case  Butterfield,  now  Dumboiton,  couhl  claim  no  preference 
right  or  other  benefit,  by  virtue  of  her  contest  affidavit,  for  the  reason 
that  after  the  filing  of  the  relinquishment  of  Tafi't  and  the  cancellation 
of  his  entry  on  September  24,  1883,  there  was  nothiug  to  contest.  On 
this  point  your  office  letter  of  October  10,  1884,  (supra^)  shows  that  the 
contest  affidavit  had  not  as  a  matter  of  fact  gone  of  record  prior  to  that 
date,  for  sai<l  letter  directed  that  it  be  placed  of  record  as  of  August  28, 
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1883,  wheu  presented.    Neither  had  it  gone  into  the  hands  of  the  local 
oflBcers,  or  of  either  of  them. 

Dnnibolton  at  the  hearing  in  the  trial  of  this  case  testified  on  direct 
examination : 

I  tbink  it  (the  contest)  was  filed  with  a  detective  at  tho  land  office. 

When  asked  on  cross-examination — 

*•  Why  did  you  file  it  with  detective  James  f" 

she  answered, 

*'That  wa«  my  choice." 

Q.  Yon  bad  some  reasons  for  itf 

A.  Yes<. 

Q.  Wbat  were  the  reasons  f 

A.  Because  I  wanted  it  tt»  go  to  Wusbington  before  the  General  Land  Office. 

Q.  Is  it  customary  to  tile  contests  wiib  the  special  agents  f 

A.  I  am  not  qualiHed  to  answer  that  question. 

The  evidence,  I  think,  clearly  shows  that  the  contest  of  Mary  Butter- 
field,  now  Dumbolton,  apjaiiist  the  Taff't  entry,  was  not  tiled,  nor  inteud- 
ed  to  be  filed  in  the  local  office  August  28,  188.3,  nor  at  any  date  prior 
to  September  24, 188.3,  the  (late  of  Tafft's  relinquishment. 

It  further  shows  that  it  was  placed  in  the  hands  of  a  special  agent  of 
your  office,  where  it  remained  until  after  your  office  letter  of  October  10, 

1884,  herein  referred  to,  pursuant  to  which  it  was  made  of  record,  as 
has  been  stated. 

The  evidence  on  this  point  in  this  record  I  find  to  be  corroborated  by 
examination  of  the  files  of  your  office  in  the  case  of  Butterfield  r,  Tafft. 

Since  the  special  agent  was  without  authority*  to  receive  contesti^i 
a  contest  placed  in  his  hands  could  in  no  sense  be  considered  or  treated 
as  filed  within  the  meaning  of  the  law.  "  In  every  case  of  application 
for  a  hearing  an  affidavit  must  be  filed  by  the  contestant  with  the  regis- 
ter and  receiver,  fnlly  setting  forth  the  facts  which  constitute  the  grounds 
of  contest."    Rule  2.  of  Rules  of  Practice. 

It  is  not  necessary  to  discuss  the  reasons  for  such  rule;  the^'  are  obvi- 
ous. 

It  must  be  concluded  that  at  the  date  of  TafilVs  relinquishment  and 
Kruger's  filing  (September  24,  I8.S3),  Butterfield,  now  Dumbolton,  bad 
on  tile  no  contest  against  the  Tafi't  entry,  and  therefore  she  acquired 
no  preference  right  by  virtue  of  her  contest  affidavit  to  enter  the  land 
in  question. 

The  only  question  left  for  determination,  then,  is,  which  party,  Kru- 
ger  or  Dumbolton,  has  the  superior  claim  to  the  tract  by  virtue  of  set-  , 
tlementf 

As  has  been  shown,  both  made  settlement  before  the  cancellation  of 
the  Tatt't  entry,  and  both  were  on  the  land  at  the  date  of  said  cancella- 
tion. 

It  has  l>een  ruled  by  this  Department  that,  although  while  an  entry 
stands  of  record,  settlers  on  the  tract  covered  by  such  entr}'  can  secure 
no  rights  by  virtue  of  their  settlement  as  against  the  record  entrynian, 
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OP  the  United  States;  yet,  as  between  the  parties  who  have  thus  set- 
tled, the  settlement  tirst  nimle  in  point  of  time  is  entitled  to  the  higher 
consideration.  Geer  v.  Farrington  (4  L.  D.,  410);  Wiley  v.  Raymond 
(6  L.  D.,  246).    Tarr  v.  Burnham  (id.,  709). 

On  the  question  of  priority  of  settlement  in  this  case,  I.  find  i^ie  tes- 
tinaony  very  conflicting?,  and  much  of  it  irrelevant  and  utterly  without 
bearing?  npon  the  matter  in  issue.  But,  upon  carefully  wei<;hing  the 
testimony  in  point,  I  have  no  ilitticnlty  in  concurrinff  in  the  coiicluaion 
reached  by  your  office  that  Kruger  was  tiie  prior  setthT.  I  think  it  is 
clearly'  established  that  Duinbolron,  nee  Butrerfiehl,  ilid  not  make  set- 
tlement until  after  Aug;ust  27,  1883,  on  which  date  the  evidence  shows 
that  Kruf^er  made  his  settlement  by  purchasin«^  and  hanlin<?  on  to  the 
tract  a  load  of  lumber  for  the  purpose  of  erecting  a  house,  wiiicU  he 
soon  after  did. 

Havin^r  concluded,  iirst,  that  Butterfiekl,  now  Dumbolton,  iiad  no 
contest  on  file  ajraiiist  the  Tatt't  tiinb»T  culture  entry  at  the  (hvi^  of  its 
cancel  I  sit  ion  by  relinquishment,  and,  second,  that  Kruger  was  tirst  in 
lime  in  the  matter  of  settlement,  it  must  be  held  that  Kruger  has  the 
superior  right,  and  therefore  that  Dumboltou's  couimutation  homestead 
proof  can  not  be  accepted.  Her  entry,  however,  will  be  allowed  to  re- 
main of  record,  subject  to  Kruger's  right  to  make  final  i)roof  on  his  pre- 
emption-claim, which  he  will  be  required  to  do  within  sixty  days  after 
notice  of  this  decision. 

Your  office  decision  is  modifie<l  accor4liugly. 


HOMESTEAD  ENTRY— PRE- EMPTIOX  CLAIM. 

Arthur  P.  Toombs. 

A  homestead  entry,  made  while  the  entryinuii  has  a  pending  iiiiporfeet«Hl  claim  nnder 
the  pre-emption  law,  is  not  void;  bnt;>n»ia/rtc/e  valid,  andonly  becomes  voidable 
by  the  subsequent  maintenance  of  the  pre-emption  ctaim. 

An  tMitry  thus  voidable  will  be  canceled,  and  the  ri<jht  to  make  new  entry  for  the 
rtauie  tract  denied,  where  the  en  try  man  perfoctfj  the  pre-emj)tion  claim,  and,  pend- 
ing subsequent  application  for  the  right  to  make  new  entry,  submits  commuta- 
tion proof  under  the  first. 

Firnt  Assistant  ISecretarij  Muldrow  to  Commissioner  Stockslager^  August 

16,  1888. 

I  have  considered  the  appeal  of  Artliur  P.  Toombs  from  your  decis- 
ions of  November  19,  1880,  and  January  .'U,  1887,  holdin*^  for  cancella- 
tion his  homestead  and  commuted  cash  entries,  embracinjj:  the  tSE.  r^  ot 
Bee.  18,  T.  31"S.,  K.  2S  VV.,  (larden  City  laud  district,  K  nisas,  aud  re- 
jectinfj  his  api)licaiion  to  have  said  cancellation  m;ide  without  prejudice, 
so  that  he  might  be  allowed  to  re-enter  said  tract. 

It  ai)pears  Irom  the  record  that  }ij>pellaut,  on  Juue  M,  1884,  filed  pre- 
emption declaratory  stateuient,  No.  !31l,  for  lots  3  and  4,  and  the  E.  J 
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of  SW.  I  of  said  Sec.  18,  on  which  claim  he  made  final  proof  and  cash 
entry,  No.  238,  March  10,  1885. 

While  his  pre  emption  claim  was  pending,  to  wit,  August  9,  1884,  be 
made  homestead  entry  of  the  tract  in  question.  Having  learned  that 
his  said  homestead  entry  was  illegal,  because  made  while  his  pre-emp- 
tion claim  was  pending,  he  on  August  4,  1885,  filed  his  application, 
stating,  under  oath,  corroborated  bj'  two  afiiants,  that  before  making 
homestead  entry,  as  aforesaid,  he  made  diligent  inquiry  as  to  its  legal- 
ity, and  was  informed  that  the  local  office  at  Garden  City  had  rnled 
that  such  entries  were  allowable  ;  that,  acting  on  said  advice,  he  made 
the  homestead  entry  before  he  had  made  final  proof  and  received  final 
certificate  on  his  pre-emption  claim. 

In  view  of  these  facts,  he  asked  to  be  allowed  to  re-enter  the  same 
tract  as  a  homestead. 

November  16,  1885,  before  action  by  your  office  on  the  application  as 
above,  Toombs  made  commutation  cash  entry  of  the  tract  under  the 
provisions  of  Sec.  2301  of  the  Revised  Statutes. 

Your  office,  by  its  decision  of  November  10,  1S8C,  held  for  cancella- 
tion said  homestead  and  commuted  rash  entries  as  illegal,  because  the 
homestead  entry  was  made  while  appellant  was  claiming  other  land 
under  the  pre-emption  law.  Thereupon  claimant  applied  to  your  office 
for  a  further  consideration  of  the  matter,  and  a  ruling  upon  that  part  of 
his  former  application  which  asked  the  privilege  of  a  new  entry.  Said 
application  stated  that  the  cancellation  of  the  entries  by  your  office 
was  correct  and  in  accordance  with  the  wishes  of  claimant;  that  what 
he  wants  is  a  recognition  of  his  fight  to  make  a  new  homestead  entry. 

January  31,  1887,  your  office  considered  said  petition,  and  rejected 
the  same.    Hence  the  appeal  to  this  Department. 

It  is  urged  therein  that  the  homestead  entry  wa^j  void  and  in  legal 
contemplation  never  had  any  existence.  This  contention  can  not  be 
sustained. 

The  entry  was  on  its  face  valid,  and  might  have  ripened  into  com- 
plete title.  Had  appellant  abandoned  his  preemption  claim  and  gone 
upon  the  homestead,  and  complied  with  the  homestead  law,  his  entry 
conld  not  have  been  successfully  assailed.  It  was  not  therefore  void, 
and  it  became  voidable  only  as  a  result  of  his  own  acts.  He  did  not 
abandon  his  pre-emption  claim,  but  remained  on  the  same  and  made 
final  proof  and  received  final  certificate  therefor  seven  months  and  one 
day  after  he  had  made  his  homestead  entry. 

He  lays  much  stress  upon  the  fact  that  the  local  ofi^cers  with  full 
knowledge  of  his  pre-emption  claim  allowed  him  to  make  homestead 
entry,  and  because  of  such  alio  trance,  and  the  holding  of  the  local  office 
at  that  time  that  a  homestead  entry  could  legally  and  properly  be 
made  by  one  having  a  pending  pre  emption  claim,  he  claims  strong 
equities,  and  that  having  been  so  misled,  the  equities  should  protect 
him. 
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The  view  referred  to  a«  having  been  held  by  the  Garden  City  land 
office  for  a  time  seems  to  have  grown  out  of  the  fact  that  because  a 
homestead  entryman  had  six  months  after  entry  within  which  to  actu- 
ally go  npon  and  occupy  the  land  entered  by  him,  therefore  he  could 
at  the  same  time  have  a  pre  emption  filing  on  one  tract  and  a  home- 
stead entry  on  another,  provided  the  <late3  of  tiling  and  entry  were  so 
arranged  that  he  could  prove  up  on  his  pre-emption  claim  before  the 
expiration  of  the  six  months  within  which  he  must  go  upon  his  home- 
stead claim.  It  is  scarcely  necessary  to  say  in  this  connection  that  this 
view  is  not  in  consonance  with  the  law,  and  that  it  has  never  been  so 
held  by  the  Department. 

Appellant  is  not  in  position  to  claim  any  equities,  because  of  the  view 
of  the  law  entertained  by  the  local  office,  and  of  the  fact  that  that  office 
allowed  his  homestead  entry  knowing  that  he  had,  at  the  date  of  said 
entry,  a  subsisting  pre-emption  filing,  for  not  only  did  he  fail  to  prove 
upon  his  pre-emption  claim  and  go  on  to  his  homestead  claiiti  withi'ti 
six  months  after  making  his  homestead  entry,  but  after  he  had  learned 
that  his  homestead  entry  was  illegal  and  after  he,  because  of  such  in- 
formation, had  applied  to  have  it  canceled  with  permission  to  him  to 
be  allowed  to  raiike  a  new  entry  of  the  same  tract,  he  continued  to  assert 
said  homestea<l  claim  and  commuted  the  same  to  cash  entrv*  As  has 
been  stated,  he  did  not  make  final  proof  on  his  pre-emption  claim  until 
March  10, 1885,  which  was  over  seven  montlis  after  the  date  of  his  home- 
stead entry.  If  the  proofs  in  his  pre-emption  claim  are  to  be  accepted , 
his  actual  residence  on  his  homestead  claim  could  not  have  commenced 
until  a  date  subsequent  to  March  10,  1885,  and  consequently  not  until 
considerably  more  than  six  months  after  entry. 

If  this  were  the  onl3'  fact  apparently  adverse  to  appellant,  it  might 
perhaps  be  susceptible  of  such  explanation  as  to  justify  favorable  ac- 
tion on  equitable  grounds,  but  when  to  this  is  added  the  fact  that,  after 
he  had  admitted  the  illegality  of  his  said  homestead  entry,  and  had  ap- 
plied to  have  said  illegality  cured  by  cancellation  and  a  new  entry,  he 
proceeded  while  said  application  was  pending  in  an  attempt  to  acquire 
title  Quder  wiid  invalid  homestead  entry,  by  commuting  the  same  to 
cash  entry,  it  seems  to  me  he  is  by  his  own  act  estopped  from  pleading 
soch  equities  as  might  otherwise  have  been  entitled  to  consideration. 

Having  asked  for  one  remedy'  on  equitable  grounds,  he  proceeded  to 
apply  another  which  was  ineffective,  and  which  tended  to  show  want  of 
good  faith  in  his  application  to  have  bis  invalid  entry  canceled  and  a 
new  entty  allowed. 

Upon  a  careful  consideration  of  the  whole  record,  I  find  no  good  rea- 
son for  disturbing  the  action  of  your  office,  holding  for  cancellanon  a^); 
pellant's  homestead  and  commuted  cash  entries  and  refusing  to  allow 
him  to  make  a  new  homestead  entry. 

The  decisions  appealed  from  are  accordingly  affirmed. 
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PRIVATE  ENTRY— EQUITABLE  ADJUDICATION. 

Frank  V.  Holston. 

Id  the  absence  of  au  adverse  clatra,  a  private  ca.Hh  eutry  for  land  iDcliided  within  a 
prior  swamp  selection,  may  be  snbniitted  to  the  Hoard  of  Equitable  Adjndica- 
tion,  where  the  selection  was  subsequently  canceled,  and  good  faith  is  manifest. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

16,  1888. 

J  have  considered  the  appeal  of  Fniiik  V.  HoKstoii  friMii  tliedecisiou  of 
your  office,  diite<l  August  2,  1886,  lioldin^  for  cancellation  his  private 
cash  entry  No.  4360  as  to  the  SE.  |  of  the  SW.  |of  Sec.  34,  T.  43 X.,  K. 
3  VV.,  made  March  22,  1886,  at  the  Bayfield  hind  office,  in  the  State  ot 
TViscoDsin. 

Your  office  held  said  entry  for  cancellation  for  the.  reason  that  said 
tract  had  been  previously  selected  by  sai<l  State  'Mis  swamp  land,"  and 
thereby  withdrawn  from  private  cash  entry.  An  inspection  of  the  rec- 
ords of  your  office  shows  that  the  selection  of  said  tract  by  said  State 
was  held  for  rejection  by  your  office  on  June  26,  188i»,  because  "  the 
field  notes  nf  the  U.  S.  Snrve3'  do  not  show  tliatsaid  land  is  swamp  and 
overflowed."  The  State,  after  due  notice,  waive*!  its  right  of  appeal, 
and  the  selection  was  finally  canceled  by  your  office  on  July  22, 1886. 

The  local  land  officers  under  date  of  October  25,  1886,  report  that 
the  tract  covered  by  said  entry  was  in  the  same  status  as  the  NB.  J  of 
the  NW.  \  of  said  section,  which  was  entered  by  one  A.  J.  Whitman 
and  patented  May  9,  1885,  some  mouths  prior  to  the  entry  of  the  laud 
in  question  by  the  appellant;  that  both  of  said  tracts  were  in  said  list 
of  State  swamp  selections  and,  as  your  office  by  letter  dated  July  27, 
1883,  had  directed  that  Whitman's  entry  be  allowed,  and  the  same  had 
passe<l  to  patent,  the  local  officers  fully  believed  that  appellant  should 
be  allowed  to  enter  said  tract ;  that  no  fraud  waG  practiced  by  appel- 
lant, and,  as  there  is  no  adverse  claim  of  record,  the  register  and  re- 
ceiver recommended  that  said  entry  be  submitted  to  the  Board  of 
Equitable  Adjudication. 

The  appellant  submits  a  letter  from  the  chief  clerk  of  the  office  of 
the  Commissioner  of  Public  Lauds  in  said  State,  dated  February  3, 
1S86,  prior  to  the  date  of  said  entry,  in  which  he  states  that  the  State 
has  no  claim  to  said  tract. 

The  entryman  alleges  that  he  made  said  entry  in  good  faith ;  paid 
his  mone}^  for  the  land,  and  he  now  asks,  if  said  entry  was  not  proj>erly 
allowed  by  reason  of  said  swamp  selection,  since  the  vselection  has  been 
canceled,  and  there  is  no  ailverse  claim  to  said  land,  that  his  entry  be 
submittal  to  the  Board  of  Equitable  Adjudication. 

There  is  nothing  in  the  record  to  indicate  that  said  entr3*  was  not 
made  in  good  laitli,  and,  in  my  judgment,  it  should  be  referre<l  to  the 


DECIJ310X8    RELATING    TO    THE    PUBLIC    LANDS.  2 It) 

Board  of  Equitable  A<ljiulic«tiou  under  tlie  appropriate  rule.     Such 
reference  is  aeconlinirly  directed.     See  Pecard  v.  Caniens  (4  L.  D.,  152). 
The  decision  appealed  from  ia  moditied  in  acconlance  with  the  views 
herein  expressed. 


TIM«ER  CITLTURE  ETS TRY—A MENDMEXT. 

ALOYS  ECK  ET   AL. 

The  ric^bt  of  anien<lDient  will  be  deuied,  where  the  failure  to  obtain  Ibe  tract  desired 
was  the  rebiilt  of  relying  solely  ou  the  .stateineiitH  of  a  laud  locator,  and  the  entry- 
man  made  no  pergonal  innpection  of  the  laud  previous  to  entry. 

Acting  Secretary  Muldrow  to  CommiHsioner  Stoclxslager^  August  17, 18SS. 

I  have  before  me  the  several  appeals  of  Aloys  Eck,  I^natz  Eck  and 
Martin  Berns,  from  your  office  deci.sion  of  Dt^ceniber  14, 188G,  disjillow- 
iii<r  their  several  api)lications  to  amend  tbeir  respective  timber  culture 
entries. 

Aloys  Eck  apj)lies  for  perniission  to  amend  liis  timber  culture  entry 
made  February  13,  1880,  from  the  NE.  \  to  the  SE.  J,  Sic.  31,  T.  20  S., 
B.  35  W. 

Igiiatz  Eck  appli<*s  for  pi-rnussion  tt)  amend  a  like  entry  made  the 
same  day  from  the  XW.  ^  to  tbe  SW.  \  of  ^e*-.  32,  T.  20  S.,  K.  35  W. 

Martin  Berns  applies  for  permis-^ion  to  amend  a  like  entry  made  the 
s^nie  day  from  the  SE.  \  of  Sec.  30,  T.  20  S.,  \L  35  W.  to  the  SE.  |, 
Si  c.  ll>,  same  tovvnshii)  and  ran^e.  All  of  laml  distiict  Garden  City^ 
K:iiisas. 

The  various  applications  were  made  on  the  21st  day  of  Aufra^^t  1880^ 
and  based  upon  ^imilar  facts.  It  appears  that  in  each  case  the  re- 
spective enlrymen,  relit^d  on  the  knowledge  and  jud^jment  of  one  E.  \V» 
Keyser,  a  hiial  locator. 

in  the  case  of  Aloys  Eck,  tho  snid  K(\vser  represented  to  the  former 
that  he,  Aloys  Etrk,  was  bein<»f  located  wht-n  he  made  his  said  entry,  in 
a  valley;  that  after  location  it  was  diseovered,  that  the  said  valley  wa» 
on  the  SE.  |  section  31,  T.  20  S  ,  R.  35  \V.;  that,  in  fact,  the  saitl  NE. 
^  of  said  section  the  trai:t  he  actually  entered,  was  wholly  sand  hills  not 
lit  for  ajjricultural  pursuits  or  the  iai>iuij  of  trees;  that  the  said  Aloyji 
Eck  iti tended  to  enter  the  sai<l  valley  and  not  the  said  sand  hills. 

In  the  case  of  Ignatz  F.  Eck,  the  said  Keyser  represented  to  the 
former,  that  he  Is:uatz  F.  Eck,  was  bein«;'  located  in  a  valley,  that  after 
location  it  was  discovered  that  the  said  valley  w-as  on  the  SW.  \  of  sec- 
tion 32,  T.  20  S.,  K.  35  W.;  that,  in  faot  the  said  N\V.  J  of  said  sj^ction, 
the  tract  he  actually  entered,  was  wholly  sand  hills  not  tit  for  agri- 
cultural i)ursuits  or  the  raising  of  trees;  that  the  said  Ignatz  F.  Eck 
iuteiided  to  enter  the  said  valley  and  not  the  said  sand  hills. 

In  the  case  of  Martin  Berns,  the  said  Keyser  represented  to  the  for- 
mer, that  he,  Martin  Berns,  was  being  located  in  a  valley,  that  after 
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location  it  was  discovered  that  the  said  valley  was  ou  the  SE.  J  of  sec- 
tion 19,  T.  26  S.,  R.  35  W.,  that  ia  fact,  the  SE.  i  of  section  30,  same 
township  and  range,  the  tract  he  actually  entered  was  wholly  sand  hills, 
not  iit  for  ngricultnral  pursuits,  or  the  raising  of  trees  ^  that  the  said 
Martin  Berns  intended  to  enter  said  valley  and  not  the  said  sand  hills. 

It  appears  in  each  of  the  said  applications  that  at  the  time  of  these 
various  locations  the  weather  was  stormy  and  the  earth  covered  with 
«now.  In  each  case  the  respe<5tivo  applicant  is  corroborated  in  his 
statements  by  the  other  two  appellants.  Upon  tbis  evidence  the  entry- 
men  ask  for  the  amendment  of  their  respective  entries. 

The  right  of  amendment  is  recognized  when  the  entry  was  not  for  the 
tract  intended  and  due  care  and  prudence  has  been  exercised.  Henry 
E.  Barnum  (5  L.  D.  583). 

In  the  cases  under  consideration  the  evidence  fails  to  show  any  proper 
care  on  the  part  of  the  eutrymen  in  making  their  respective  selections; 
they  seem  to  have  acted  solely  upon  this  advice  of  the  man  Keyser,  that 
the  land  by  them  selected  respectively  w^as  situated  in  a  valley ;  before 
entry  they  did  not  visit  the  land,  they  did  not  make  personal  inspection 
of  the  same,  the  land  was  not  pointed  out  to  them.  No  mistake  was 
made  in  describing  the  respective  tracts  the  parties  intended  to  enter, 
but  they  wholly  relied  upon  the  representations  made  to  them  by  the 
«Hid  Keyser  regarding  the  character  of  the  land.  That  the  weather 
was  stormy  and  the  earth  covered  with  snow  at  the  time  cannot  excuse 
their  want  of  care  and  prudence  in  making  selections  of  land  that  now 
prove  to  be  undesirable. 

Your  decision  is  afQrmed. 


L.OCAT^  OFFICERS— ENTllY- ALTERATION  OF  RECORD. 

Eaton  v.  Shafeu. 

The  government  \h  not  bound  by  the  illegal  acts  of  its  officers. 

The  local  officers  have  no  authority,  by  mere  erasure,  to  change  an  entry  of  record 
from  one  tract  of  land  to  another. 

Acting  Secretary  Muldrow  to  Commissioner  Stockslagerj  August  17,  1888. 

Elliot  S.  Eaton  made  timber,  culture  entry  for  the  NE.  J  of  section 
^'  24,"  T.  102,  K.  68,  Mitchell  land  district,  Dakota,  on  March  4, 1882. 
Subsequently  on  a  date  which  does  not  appear  of  record  bat  which 
Eaton  swears  to  be  the  9th  or  10th  of  April  1882,  his  entry  was  changed 
by  erasure  on  his  register's  receipt  from  section  24  to  section  32.  This 
change  was  made  by  O.  T.  Letcher,  described  in  ah  affidavit  as  the 
chief  clerk  of  the  office,  and  at  the  hearing  as  the  register.  The  entry 
was  also  changed  from  se<ttion  24  to  32  on  the  plat  books  of  the  office 
by  erasure.  The  change  was  made  to  avoid  conflict  with  the  prior  tim- 
ber culture  entry  in  the  same  section  made  by  D.  G.  Grippin. 


k 
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From  tbe  date  of  u^Ul  chancre  the  entry  of  Vjnton  was  of  recor«1  in  the 
local  office  aH  for  fbe  nr»rtlieaHt  quarter  of  Nectioii  3'i,  while  on  tlie  rec- 
onU  of  the  General  (^iiiU  Office  it  has  always  been  for  the  northeast 
quarter  of  section  24,  having  on  both  records  the  same  number  viz : 
7779. 

By  letter  of  June  12, 188:2,  Eaton's  timber  culture  entry  was  held  for 
cancellation  because  of  conflict  with  the  prior  entry  made  by  D.  G. 
Grippiu  for  the  i^W.  J  of  section  "24;"  and  upon  report  by  the  local 
officers,  that  no  response  had  been  made  after  due  notice  ^iveu  of  the 
action  of  July  12,  the  said  entry  was  canceled  by  letter  of  June  18,. 
1883. 

February  13, 1884  Thomas  Shafer  made  homestead  entry  for  the  NE.. 
J  of  sei'tion  32,  T.  10(i,  li.  68,  and  began  his  settlement  and  improve- 
ments May  20th  following.  By  letter  of  August  5,  1884,  the  local  offi- 
cers forwarded  the  corroborated  affidavit  of  Eaton,  setting  forth  a  prior 
claim  to  the  tract  covered  by  Shafer's  entry,  under  his  timber  culture 
entry  No,  7779.  It  appeared  from  this  affidavit  that  Eaton  made  his 
entry  in  section  "  24"  as  above  stated.  He  subsequently  called  at  the 
local  office  in  person  to  find  whether  or  not  his  entry  was  all  right  and 
was  informed  by  O.  T.  Letcher,  chief  clerk  of  the  office  that  there  was- 
already-  a  timber  culture  entry  in  section  "24,"  but  that  if  he,  Eaton,, 
would  leave  his  receipt  he  would  change  it  to  a  tract  where  none  had 
been  entered.  This  clerk  thereupon  made  Eaton's  entry  ai)pear  upon 
the  receipt  and  plat  book  of  the  local  office  as  made  in  section  "  32,"^ 
erasures  appearing  upon  the  office  records  as  reported  by  tiie  local  offi- 
cers in  letter  dated  August  5, 1884.  Eaton  claimed  to  have  cultivated 
eleven  acres  in  the  season  of  1881,  and  that  he  has  since  1882,  in  good 
faith  cultivated  and  improved  said  NE.  ^of  section  ''  32  ;"  that  the  first 
intimation  lie  ever  had  of  anything  being  wrong  with  the  claim  wa» 
during  the  spring  of  18^4,  when  Thomas  Shafer  took  possession  of  the 
land  by  virtue  of  his  homestead  entry  ;  that  he  employed  an  attorney 
to  look  after  his  rights  and  then  for  the  first  time  found  the  letter  of 
June  18, 1883,  cancelling  his  timber  culture  entry  for  conflict  with  Grip- 
pin's  entry  in  section  24;  that  he  never  supposed  he  had  any  right  to 
the  NE.  J  of  Sec.  24;  and  he  asks  that  his  rights  in  the  NE.  ^  of  sec- 
tion **  32  "  (for  which  he  has  had  receipt  for  over  two  years)  be  i)rotected 
and  he  asks  to  amend  his  entry  to  make  it  cover  the  NE.  ^  of  section 
"  32." 

Upon  consideration  of  the  matter  b^'  letter  of  December  30,  18S1,  it 
was  held : 

Said  timber  culture  entry  waa  made  dnriug  a  period  wheu  the  local  officers  were 
aathorized  to  make  changes  in  entry  papers  with  the  consent  of  the  eutryman.  la 
this  case  it  would  seem  that  the  failure  to  correct  the  application  of  entry  was  an 
oversight  on  the  part  of  tbe  register.  Eaton  appears  to  have  acted  in  good  fairh 
and  in  compliance  with  the  law.  His  improvements  npon  the  tract  in  section  ''  32  '^ 
were  notice  to  Shafer  6(  its  appropriation.  In  view  of  the  circumstances  it  would 
seem  that  he  is  entitled  to  relief. 
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Slirtt'iM-  was  notified  that  lie  \vouI<l  he  alloweil  to  show  cause  why  his 
vulry  >\un\U\  not  be  caiiceleil  ami  Eaton's  timber  culture  entry  re-iii- 
t^tatetl. 

Decetiiber  .'i,  IS84,  Sliaf'er  published  notice  of  his  intention  to  make 
proof  on  January  D»,  ISSO.  The  |»r  »of  was  accordiny:ly  made  on  that 
day  and  sliows  improvVments  consisting:  of  a.  frame  lioust*,  friimc  bar.i, 
well,  cow-shed,  root  house  and  twenty  acres  of  breikin;^*  value*!  ac 
$500,  and  continuous  residence  by  himself  and  family  from  May  -7, 
1884. 

Apjainst  the  acceptance  of  this  proof  Eaton  tile4  a  protest;  and  the 
local  otlicers  ordered  a  hearino;  in  order  to  determine  ••  which  has  the 
superior  ri^ht  to  the  tract."  At  the  hearin*;  testimony  was  given  as 
to  the  improvements  each  had  made  upon  the  tract  and  as  to  the  cir- 
cumstances of  their  entries.  Eaton  repeated  substantially  the  state- 
ments contaiuful  in  his  affidavit  above  referred  ti),  ami  Shafer  te.stified 
that  he  was  assured  by  various  parties  including  the  cliief  clerk  of  the 
land  office  that  his  entry  was  all  ri^ht.  lie  saw  some  breaking,  but  did 
not  until  some  time  atterward  learn  who  had  made  it,  and  his  neighbors 
to  whom  he  a])plied  for  the  information  could  not  tell  him. 

The  local  officers  rendered  a  decision  in  favor  of  Eaton.     The^'  say  : 

Itisacoinmou  )H'in('i|ile  of  law  ibat  wheu  a  party  does  every  thinu;  iiiciiiiibeut  upon 
Iiini  iiiidfr  the  law,  tbat.  be  Mliall  uot  Hiitier  from  the  ignoraut  or  illegal  act  or  iif<r- 
lect  of  the  local  office  to  perform  their  duties.  I  am  uuable  to  Kee,  therefore,  tbat 
Eaton  \ti  in  default  or  tbat  be  baa  waiv(>d  any  of  h\»  righta  and  cquitieii  to  the  clai'Ji 
iu  controversy.     Sbafer*8  liome8tead  entry  should  be  canceled. 

Your  decision  of  February  7,  1880.  reverses  the  finding  of  the  local 
officers,  awards  the  superior  right  to  Shafer  and  holds : 

Eaton's  original  application,  and  the  records  of  this  ofSce  have  alwnys  shown  Ins 
timber  culture  entry  to  be  made  iu  sectiou  *'  24"  and  uo  other  entry  haa  ever  been 
recorded  in  the  NE.  ^  of  section  '^32"  except  Sbafer's  homestead.  If,  as  will  appear 
from  decision  of  December  30,  the  local  otlicers  were  at  one  time  authorized  to  make 
changes  in  entry  papers  I  do  not  find  that  they  were  ever  vested  with  the  authority 
to  change  an  entry  that  had  been  duly  recorded  both  on  the  records  of  the  local  aJtd 
General  Land  Office.  It  may  be  that  Eaton  has  acted  innocently  in  the  matter,  al- 
though he  has  attempted  to  sell  the  claim,  but  his  acts  are  none  the  more  so  than 
those  of  Shafer,  who  mad-;  his  entry  upon  a  tract  which  your  office  at  that  time,  as 
"well  as  the  records  of  this  office  showed  to  be  vacant.  Both  parties  are  doubtless  en- 
titled to  equitable  consideration  and  in  the  initiation  of  their  respective  claims  they 
seem  Cfiuallj'  8(»;  the  law  therefore  must  prevail.  Shafer  having  made  the  only  le^^al 
entry  for  section  32,  this  office  recognizes  his  superior  right  to  the  tract  and  decision 
is  rendered  accordingly. 

Both  parties  seem  to  have  acted  in  entire  good  faith,  and  one  must 
suffer  from  the  erroneous  action  of  the  local  officer.  I  concur  in  your 
opinion  that  that  one  must  be  Eaton.  The  government  is  not  bound  by 
the  illegal  acts  of  its  officers;  and  the  local  officers  had  no  power,  by 
mere  erasure,  to  change  Eaton's  entry  from  one  sectiou  to  another.  If,  as 
stated  in  your  letter,  such  changes  were  some  times  made,  the  provis- 
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ions  of  the  circular  of  March  10,  1880,  shonUl  have  been  followed.    From 
that  circular  I  quote  : 

rherefore,  if  it  lias  been  your  pracrife,  aft«»r  au  entry  or  declaratory  staieinent  has 
been  permitted,  to  aUow  the  parry  making  tbu  8unie  t(»  reUnqiiish  the  tract  and  8iib- 
8titute  other  landn  tlieret'or,  at  any  time  prior  to  the  e>cpiriition  of  the  nmuth  during 
which  the  entry  or  tiling  was  made,  yon  are  infornuMl  that  8uch  practice  mu.st  not  be 
coDCium  d  except  in  caae  of  clear  illegality  or  mistake. 

Eaton's  entry  does  not  present  as  strong  equities  as  those  i>ermitted 
by  the  practice  forbidden  by  the  circnlar.  He  did  not  relinquish  the 
entry  in  section  ''24"  and  substitute  an  entry  in  section  ";52,"  nor  did 
he  apply  to  hav^e  his  entry  chau<j>:ed  nutil,  as  he  testifies,  more  than  a 
month  had  elapsed  from  the  date  upon  which  it  was  made.  IMoreover 
when  his  entry  was  canceled  by  letter  of  June  18,  1883,  he  did  not  ap- 
peal Both  the  law  and  the  equities  in  the  case  being  with  Sliafer  I 
affirm  your  decision  awarding  liiui  the  superior  right  to  the  tract. 


KAILROAD  GHANT— ACT  OF  APRIL  21,  1876. 

Gates  i\  Hastings  &  Dakota  Ry.  Co. 

The  right  of  the  company  under  its  gruut  attached  to  land^  that  were  disenibarnssed 

at  the  date  of  delinite  location,  notwithstanding  tht^y  were  reserved  at  the  date 
of  the  grant. 

The  phrase  **at  a  time  sabseqnent  to  the  expiration  of  such  grant'*  as  )d  in  section 
3,  act  of  April  21,  1^6,  has  reference  to  the  date  at  which  the  road  shonld  be  com- 
pleted, and  not  to  the  time  when  by  legislative  or  Jndicial  action  a  forfeitnre 
might  be  declared. 

An  tntr3'  made  within  the  limits  of  a  railroad  grant,  at  a  time  snb.seqnent  to  the  ex- 
piration of  snch  grant,  is  confirmed  by  the  third  section  of  the  act  of  April  21, 
1876. 

Secretary  Vilas  to  Commissioner  SiocJcslager,  August  18,  1888. 

The  E.  i  NW.  J,  Sec.  31,  T.  IIG,  R.  32,  Benson,  Minnesota,  lies  within 
the  granted  limits  of  the  grant  for  the  Hastings  &  Dakota  railroad  made 
July  4,  18G6,  the  map  of  dednite  location  of  which  was  filed  June  :i6, 
1867. 

It  appears  that  on  Maj'  24,  18G5,  one  Merit  B.  Case  made  homestead 
entry  for  the  tract,  which  was  canceled  January  22, 18G7  ;  that  on  March 
16,  1878,  Arnold  Cates  made  homestead  entry  No.  8249,  for  the  same 
which  was  canceled  May  21,  1881,  by  your  office  under  the  ruling  then 
in  force  as  announced  in  the  case  of  Kuiskeru  v.  Hastings  &  Dakota 
Ry.  Co.  (5  C.  L.  O.,  50),  which  held  that  au  entry  made  under  section 
2293,  Revised  Statutes  by  a  sinule  man  in  the  military  service  of  the 
United  States,  who  had  not  made  a  hoiia  fide  settlement  and  improve- 
ment  on  the  tract,  was  illegal,  and  would  not  defeat  the  right  of  a  rail, 
roadcompauy  attaching  during  the  existence  of  such  entry. 

This  ruling  was  adhered  to  but  a  short  time,  and  it  is  now  the  estab- 
lished ruling  of  this  Department  and  of  the  courts  that  a  homestead 
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entry  sabsistiiiji:  at  the  date  of  the  attachment  of  the  cdmpaDy^s  rights 
will  except  the  land  covered  thereby  from  the  operation  of  the  grant. 

Gates'  entry  waa  therefore  wrongfully  canceled. 

In  the  case  of  Whitnall  v.  Hastings  &  Dakota  Ry.  Go.  (4  L.  D.,  249), 
it  was  held  that,  (syllabus) 

Although  nnder  a  decision  that  became  final  the  claimof  anentryman  was  rejected 
and  the  land  awarded  to  the  railroad  company,  it  now  appearing  that  the  company 
has  no  valid  claim  to  the  land,  thus  leaviug  the  question  between  the  government  and 
the  entryman,  he  is  allowed  to  make  new  entry  for  the  land. 

On  April  6,  1883,  Gates  was  allowed  to  make  homestead  entry  No. 
11,411  fur  the  tract,  and  on  May  19, 188:^,  he  made  final  proof  and  re- 
ceived tlnal  certificate. 

By  your  office  decision  of  March  7,  1S84,  the  tract  was  awarded  to 
Gates  on  the  ground  that  the  said  homestead  entry  of  Gase  subsisting  at 
the  date  of  the  grant  excepted  tlie  tract  from  the  operdtiou  thereof, 
citing  the  case  of  White  v.  Hastinj  &  Dakota  Ry.  Go.  (6  G.  L.  O.,  54). 

The  company  appealed. 

While  it  seems  your  office  ruling  on  the  legal  question  involved  was 
fully  justified  by  the  case  cited,  the  doctrine  therein  announced  has 
been  departed  from  in  the  subsequent  case  of  Reest?.  Gentral  Pac.  R.R. 
Go.,  (5  L.  D.,  02)  and  on  review,  (idem  277)  wherein  it  was  held  that  the 
right  of  the  company  attached  to  lands  that  were  disembarrassed  at  the 
date  of  definite  location  notwithstanding  they  were  reserved  at  the  date 
of  the  grant. 

The  question  tliere  presented  was  in  all  material  respects  similar  to 
that  here.  As  the  entry  of  Gase  was  canceled  prior  to  definite  location, 
the  ruling  of  your  ottice  cannot  be  sustained  on  the  ground  stated. 

Another  consideration  however  presents  itself. 

The  grant  for  the  ilastings  &  Dakota  road  provided  : 

That  if  Haid  roads  are  not  completod  within  ten  years  from  the  acceptance  of  this 
grant  the  said  lauds  heregraut(Ml  and  not  patented  dhall  revert  to  the  United  States. 

The  grant  was  aceei)ted  by  the  State  March  7,  18G7.  (Pub.  Domain 
804). 

The  time  limited  for  the  completion  of  the  road  therefore  expired 
March  7,  1877,  prior  to  Gates'  entry.  The  roail  had  not  then  been  com- 
pleted. 

Section  3  of  the  act  of  April  21,  187G,  (19  Stat.,  3.1),  provides  : 

That  all  such  pre-emption  and  homestead  entries  which  may  have  been  made  by 
permission  of  the  Land  Department,  or  in  pursuance  of  the  rules  and  instructions 
thereof,  within  the  limits  of  any  land  grant  at  a  time  subsequent  to  expiration  of 
such  grant,  shall  be  deemed  valid,  and  a  compliance  with  the  laws  and  the  making 
of  the  proof  required  shall  entitle  the  holder  of  such  claims  to  a  patent  therefor. 

In  the  case  of  Wenzel  v.  St.  Paul,  M.  &  M.  Ry.  Go.  (1  L.  D.,  ;k33),  it 
was  held  that  in  using  the  language  '^  at  a  time  subsequent  to  the  ex- 
piration of  such  grant "  Gongress  has  reference  t<o  the  dates  named  in 
the  various  granting  acts  to  railroads,  as  the  dates  at  which  the  roads 
should  be  completed,  and  not  to  the  time  when  by  legislative  or  judicial 
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action  a  forfeiture  might  be  declared,  and  farther  that  a  settlement  aud 
filing  made  under  the  preemption  laws,  or  lands  within  the  limits  of  a 
railroad  grant,  at  a  time  subsequent  to  the  expiration  of  such  grant,  is 
an  entry  which  is  confirmed  by  the  third  section  of  the  act  of  April  21, 
1876. 

This  ruling  was  followed  in  the  case  of  Alabama  &  Chattanooga  R. 
R.  Co.  17.  Clabourn  (6  L.  D.,  427),  in  which  it  was  said  that  under  the 
third  section  of  the  act  of  April  21, 1876,  an  entry,  in  other  respects 
satisfactory  to  the  Department,  should  not  be  rejected  because  of  a 
prior  withdrawal,  if  at  the  time  of  such  entry  the  grant  under  which 
the  withdrawal  was  ordered  had  expired  by  lapse  of  time. 

The  proof  shows  that  Cates  has  resided  contiuuously  on  the  tract  since 
1878,  and  has  valuable  improvements. 

On  the  authority  of  the  cases  above  cited  the  conclusion  reached  by 
your  office  awarding  the  tract  to  Cates  is  affirmed. 


HOMESTEAD    SOLDIERS'  I>ECLARATORY  STATEMEXT. 

Robinson  v.  Packard. 

The  law  does  not  permit  a  person  to  liold  one  tract  of  land  as  a  pre-emptor,  aud  at 
the  same  time  hold  another  as  a  homestead  entrymau,  for  the  reason  that  both 
the  pre-emption  law,  and  the  homestead  law  require  residence,  aud  a  person 
can  not  maintain  two  residences  at.  one  and  the  same  time. 

If  a  soldiers'  declaratory  statement  is  illegal  because  filed  when  the  claimant  was 
residing  on  a  tract  claimed  under  the  pre-emption  law,  such  illegality  may  be 
considered  as  cured  by  subsequent  entry  under  such  filing,  after  the  submission 
of  pre-emption  final  proof,  and  in  the  absence  of  any  intervening  right. 

First  AssUitant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

18,  1888. 

In  the  case  of  Zury  Eobinson  v,  Harlan  P.  Packard,  involving  the 
SW,  J,  Sec.  4,  T.  116  N.,  K.  64  W.,  Huron  land  district,  Dakota.  I  have 
considered  the  appeal  of  the  latter  from  your  office  decision  of  May  1, 
1886,  adverse  to  him. 

Harlan  P.  Packard  filed  soldiers  homestead  declaratory  statement 
for  said  tract  July  2, 1881,  and  made  homestead  entry  thereon  Decem- 
ber 31,  1881,  and  commuted  the  same  to  cash  entry  December  28,  1883. 

June  29, 1881,  Packard  made  settlement  upon  the  SE.  J,  Sec.  5,  of  the 
township  and  range  above  named  aud  on  July  6, 188  L  filed  his  declaratory 
statement  therefor,  and  October  19,  1881  gave  notice  of  his  intention 
to  make  final  proof  upon  his  pre-emption  claim. 

Zury  B  ibinson  filed  a  protest  against  said  proof  charging  fraud  and 
bad  faith,  upon  which  a  hearing  was  ordered  by  the  local  office  Decem- 
ber 31, 1881,  on  which  day  Packard  tendered  proof.  The  case  coming 
np  for  final  determination  the  Department  decided  February  II,  1884, 
that  no  fraud  had  been  shown  and  that  the  proof  was  sufficient  to  justify 
3263— VOL  7 15 
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the  allowance  of  tbe  ca«?h  eutry.    Cash  entry — No.  7932 — was,  accord- 
ingly  made  March  1,  1884. 

Pending  the  determination  of  the  sufficiency  of  the  proof  sabmitted 
by  Packard  on  his  pre-emption  claim,  he  on  the  day  he  made  tbe  proof 
and  before  entry  was  allowed,  perfected  his  soldiers  declaratory  state- 
ment for  the  SW.  J,  Sec.  4,  which  he  had  tiled  July  2,  18SI,  by  making 
entry  thereof  December  31,  1881. 

The  local  officers  found  tbat  Packard's  soldiers  declaratory  statement 
was  illegal  because  it  was  made  while  he  was  living  on  and  l>efore  he 
had  proved  up  on  liis  pre  emption  claim.  Tliey  decided  in  favor  of  Rob- 
inson. You  decide  that  Robinson's  alleged  residence  was  a  mere  pre- 
tense, and  that  Packard's  homestead  declaratory  statement  was  illegal 
and  the  original  and  cash  entries  based  upon  it  were  also  illegal. 

In  view  of  his  good  faith,  however,  you  allow  the  original  entry  to 
stand  subject  to  future  compliance  with  the  law.  I  concur  in  your  con- 
clusion as  to  Robinson.  The  testimony  shows  that  in  October,  1881, 
(his  entry  bearing  date  August  25,  188L)  Robinson  built  a  small  honse 
on  the  tract  but  merely  made  a  pretense  of  living  there  by  sleeping  in 
the  house  at  very  rare  intervals  between  October  18S1,  and  May  1882. 
After  May  1882,  he  abandoned  even  the  pretense  of  living  on  the  phice. 
His  homesteiid  entry  should  be  canceled. 

The  Department  has  frequently  ruled  that  while  a  homestead  entry- 
man  has  six  months  within  which  to  establish  his  actual  residence  upon 
the  tract  embraced  in  his  entry,  the  law  regards  his  residence  as  com- 
mencing from  the  date  of  his  entry  and  if  residence  after  entry  is  shown 
to  be  elsewhere  the  entry  is  illegal.  It  has  never  recognized  the  right 
of  a  person  to  at  the  same  time  claim  one  tract  as  a  preemptor  and 
another  as  a  homestead  entryman  for  the  reason  that  both  the  pre- 
emption law  and  the  homestead  law  require  residence,  and  a  person 
cannot  maintain  two  residences  at  one  and  the  same  time.  Krichbaum 
V.  Perry  (6  L.  D.,  403);  Rufus  McOouliss  (2  L.  D.,622):  J.  J.  Caward(3 
L.  D.,  505);  Collar  v.  Collar  (4  L.  D.,  20);  Austin  v.  Noriu  (4  L.  D.,  461). 

But  the  law  is  dift'erent  in  regard  to  soldiers  homestead  entries.  They 
are  allowed  to  locate  the  land  in  person  or  by  agent  by  filing  a  declara- 
tory statement  and  to  make  entry  within  six  mouths  thereafter.  If  the 
declaratory  statement  in  this  case  was  illegal  because,  when  made,  the 
claimant  was  residing  on  a  tract  claimed  under  the  preemption  law, 
such  illegality  may  be  considered  cured  when  he  made  entry,  after  he 
had  submitted  proof  on  his  pre-emption  claim,  in  the  absence  of  any  in- 
tervening right,  as  the  case  of  Mann  v.  Huk  (3  L.  D.,  452)  rules  can  be 
done  in  case  of  filing  by  aliens. 

If  Packard's  tiling  was  illegal  such  an  intervening  right  was  the 
homestead  entry  made  by  Robinson;  and  if  he  had  made  bona  fide  set- 
tlement and  improvement  upon  the  land  his  would  have  been  the  supe- 
rior claim  to  the  tract.  But  the  testimony  shows  that  he  did  not  com- 
ply with  the  law  and  your  decision  holding  his  entry  for  cancellation 
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was  a  proper  one.  Eobinson's  claim  beiug  out  of  the  way  and  the  parties 
being  the  United  States  and  Packard,  in  view  of  the  latters  good  faith 
and  valuable  improvements,  the  irregularity  of  his  tiling  will  not  be  in- 
sisted npon.    Snyder  v.  Ellison  (5  L.  D.,  354.) 

The  holding  of  two  claims  at  the  same  time  naturally  raises  a  doubt 
as  to  Packard's  good  faith,  but  this  doubt  goes  to  the  bona  fides  of  his 
inhabitancy  on  the  pre-emption  claim  and  was  resolved  in  his^favor  by 
the  decision  of  my  predecessor.  There  is  nothing  to  indicate  bad  faith 
in  relation  to  the  homestead  entry. 

The  cash  entry  is  approved. 


DESERT  LAXD  EXTRY— KELINQXJISHMEXT    PREFERENCE  RIGirT. 

Maey  Stanton.* 

On  relinquishment  of  a  desert  land  entry  the  land  covered  thereby  is  held  open  to 
entry  and  settlement  withont  further  action  on  the  part  of  the  Commissiouer  of 
the  General  Land  Office. 

A  desert  land  entry  may  be  allowed  subject  to  the  preference  right  of  a  successful 
contestant. 

Secretary  Vilas  to  Acting  Commissioner  StocJcslager^  March  15,  1883, 

I  have  before  me  the  appeal  of  Mary  Stanton  from  your  decision  of 
Angust  5,  1886,  affirming  the  action  of  the  local  office  at  Cheyenne, 
Wyoming,  in  rejecting  her  application  to  make  desert  land  entry  of 
Sec.  8,  T.  13  R.  66  W.,  ^'  because  of  conflict  with  desert  land  entry  632." 

The  said  last  mentioned  entry  (*' desert  land  entry  632")  was  made 
by  Frederick  J.  Stanton  on  the  25th  of  May,  1883. 

March  17,  1886,  Wm.  Gonstautine  applied  to  contest  said  entry  on 
the  ground  that  the  land  was  not  really  "  desert,"  etc. 

March  18,  1886,  the  register  and  receiver  issued  notice  of  said  con- 
test, and  personal  service  was  effected  April  5,  1886,  the  hearing  being 
set  down  for  May  7,  1886,  at  the  Cheyenne  land  office. 

March  23,  1886,  said  Frederick  J.  Stanton  filed  a  relinquishment  of 
his  entry  (632),  and  at  the  same  time,  as  agent  for  Mary  Stanton,  made 
application  to  enter  the  same  tract  in  her  name  under  the  desert  land 
act. 

March  25,  1886,  the  regist^er  and  receiver  rejected  said  application, 
because  of  conflict  with  Frederick  J.  Stanton's  entry  (which  they  de- 
clined to  cancel  on  the  relinquishment  until  after  action  by  the  Com- 
missioner). 

Augusts,  1886,  on  appeal  from  the  local  officers,  your  office  sustained 
their  action,  on  the  ground  that  the  cancellation  of  a  desert  land  entry 
npon  relinquishment  must  first  be  ordered  by  the  General  Land  Office. 
From  this  decision  of  your  office  the  present  appeal  was  taken. 

It  is  the  ruling  of  this  Department  that  a  desert  land  entryman  is  a 
"  pre-emption  claimant"  within  the  meaning  of  the  provisions  as  to  such 

*  Not  reported  in  Vol.  VI. 
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claimants  in  the  act  of  May  14,  I8S0  (21  Stat.,  140),  Fraser  r.  Ringgold 
(3  L.  D.,  69).  Accordingly  when  Frederick  J.  Stanton  filed  a  written 
relinquishment  of  his  claim  in  the  local  land  office,  the  land  covered 
by  such  claim  should  have  been  held  as  open  to  settlement  and  entry 
without  further  action  on  the  part  of  the  Commissioner  of  the  General 
Laud  Office.    (See  section  1  of  the  act  of  May  14, 1880,  uln  supra,) 

Mary  Stanton's  application  should  have  been  allowed,  but  subject  to 
the  preference  right  accruing  to  Constantine  upon  the  filing  of  the  re- 
linquishment after  the  initiation  of  his  contest.  JeflFerson  v.  Winter 
(5  L.  D.,  694). 

your  said  decision  is  modified  accordingly. 


UAILUOAI)  GRAXT— SETTLEMENT  KIGIIT. 

Northern  Vac.  E.  R.  Co.  v.  Fitzgerald.* 

To  establish  the  alleviation  that  a  tract  of  land  withiu  the  primary  limits  of  a  grant 
was  excepted  therefrom  by  reason  of  settlement  thereon,  it  must  be  shown  that 
there  was,  at  the  date  when  the  right  of  the  grantee  attached,  a  valid  subsisting 
settlement,  made  by  oDe  having  the  legal  qaalifications  to  perfect  the  claim  ini- 
tiated by  such  settlement. 

Secretary  Vilas  to  Commissioner  Stockslager^  June  15, 18S8. 

I  have  considered  the  case  of  the  Northern  Pacific  Railroa<l  Company 
€.  Thomas  Fitzgerald,  on  appeal  by  the  former  from  your  office  decision 
of  September  15,  1880,  holding  that  the  NW.  J  of  the  NW.  J  of  Sec.  33, 
T.  28  N.,  R.  36  E.,  Spokane  Falls  land  district,  Washington  Territory, 
was  excepted  from  the  grant  to  said  company,  of  July  2, 1864.  (13 
Stat.,  305.) 

The  right  of  the  company  attached  to  this  land,  if  at  all,  upon  the 
filing  of  the  map  of  definite  location  October  4,  1880. 

On  July  0,  1885,  Fitzgerald  filed  in  the  local  office  his  application  to 
make  homestead  entry  for  this  tract,  and  in  support  thereof  filed  his 
corroborated  affidavit,  alleging,  in  effect,  that  said  tract  was  excepted 
from  the  grant  to  the  Northern  Pacific  Eailroad  Company  by  reason  of 
a  settlement  thereon  by  Matthew  Damon,  existing  at  date  of  filing  map 
of  definite  location. 

A  hearing  was  had  August  19, 1885,  before  the  local  officers  to  deter- 
mine the  facts.  The  company  made  default,  and  the  only  testimony 
offered  was  that  of  the  applicant  and  the  two  witnesses,  who  had  cor- 
roborated the  former  affidavit.  The  local  officers  found  that  the  testi- 
mony was  not  sufficiently  definite  to  show  th«at  said  land  wiiS  excepted. 
There  was  no  appeal  from  that  decision. 

When  the  case  came  up  for  examination  in  your  office,  it  was  held 
that  the  facts  showed  conclusively  that  the  tract  was  excepted  from 
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the  grant,  the  decision  of  the  local  officers  was  reversed,  and  the  claim 
of  the  company  rejected. 

The  local  officers  based  their  decision  against  Fitzgerald  upon  the 
fact  that  the  testimony  sabmitted  did  not  show  that  Damon  was  a  qual- 
ified pre-emptor,  or  that  Damon,  if  qualified,  was  in  actual  possession 
of  the  tract  at  the  date  the  rights  of  the  road  attached.  There  is  not 
one  word  in  the  testimony  concerning  Damon's  qualifications  to  take 
the  land  under  any  one  of  the  land  laws,  and  all  that  is  shown  as  to 
his  actual  possession  or  occupancy  of  that  tract  is  the  statement  of 
Fitzgerald,  formally  corroborated  by  the  other  two  witnesses,  that 
"  settlement  was  made  upon  said  land  September  28, 1880,  by  Matthew 
Damon,  who  built  a  house  thereon  and  resided  therein,  and  that  said 
premises  have  been  occupied  continuously  ever  since." 

I  do  not  think  the  facts  here  shown  are  sufficient  to  justify  the  con- 
elasion  that  said  tract  was  excepted  from  the  grant.  It  devolves  upon 
one  claiming  that  a  certain  tract  within  the  primary  limits  of  a  grant 
was  excepted  from  the  operation  thereof,  by  reason  of  a  settlement 
thereon,  to  show  that  there  was  thereon  at  the  date  the  right  of  the 
grantee  road  attached,  a  valid  existing  settlement  made  by  one  having 
the  legal  qualifications  to  perfect  the  claim  initiated  by  such  settle- 
ment. This  has  not  been  done  in  this  case.  Your  said  office  decision 
is  therefore  reversed,  and  Fitzgerald's  application  is  denied. 

The  facts  brought  out  in  this  case,  while  not  sufficient  to  justify  the 
conclusion,  at  this  time,  that  the  tract  was  excepted  from  the  grant, are 
sufficient  to  call  for  an  investigation  on  the  part  of  the  government  as 
to  the  status  of  the  land  at  the  date  the  right  of  the  road  attached,  if 
at  all,  for  the  purpose  of  determining  whether  said  land  was  granted. 
You  will  therefore  cause  such  an  investigation  to  be  made  and  upon  the 
facts  elicited  thereby,  you  will  determine  the  right  to  said  tract  as  be- 
tween the  railroad  company  and  the  United  States. 


PRE-EMPTIOX    SETTLEMENT— CITIZEXSIIIP. 

Jacob  H.  Edens  • 

The  disability  of  alienage  is  removed  when  the  settler  becomes  a  citizen,  and,  in  the 
absence  of  any  adverse  claim,  his  right  to  the  land  relates  back  to  the  date  of  his 
settlement,  notwithstanding  the  fact  that  he  was  an  alien  when  it  was  made. 

Secretary  Vilas  to  Cominissioner  Stocl'slager,  June  15,  1888. 

I  have  considered  the  appeal  of  Jacob  U.  Edens  from  your  office  de- 
cision of  May  15,  1886,  rejecting  his  final  pre-emption  proof  for  the  SW. 
i  of  SW.  i  of  Section  22,  K  J  of  NW.  J,  and  the  NVV.  J  of  NE.  J  of  Sec- 
tion 27,  T.  32  E.  47  W.,  Valentine,  Nebraska. 

*  Not  reported  in  Vol.  VI. 
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Ellens  filed  his  declarator}*  statement  for  said  land  April  28th,  alleg- 
ing settlement  April  18, 1885,  and  made  proof  January  26, 1886. 

The  proof  was  rejected  by  the  local  officers  for  the  reason  that  it  does 
not  show  that  the  claimant  was  under  twenty-one  y^ars  of  age  at  the 
time  of  his  fathers  naturalization,  nor  that  Glaus  Peter  £dens  was 
his  father;  and  for  the  further  reason  that  the  value  and  character 
of  the  improvements  taken  in  connection  with  the  matter  of  residence 
are  not  sufficient  to  warrant  the  conclnsion  that  the  claimant  is  acting 
in  entire  good  faith  in  complying  with  the  pte-eraption  laws. 

By  letter  of  May  15, 1886,  you  affirm  the  action  of  the  local  officers  iu 
rejecting  the  proof. 

March  10,  1886,  Edeus  made  an  affidavit  that  he  was  born  March  2, 
1851  iu  Denmark,  and  came,  during  his  minority,  to  this  country.  It 
has  been  his  belief  that  his  father,  Glaus  Peter  Edens,  became  nator- 
alized  during  his  minority.  CTnder  this  impression  he  has  exercised  the 
right  of  a  citizen  for  the  last  fourteen  years. 

It  appears,  however,  that  the  father  of  the  claimant  did  not  become 
a  citizen  of  the  United  States  until  1877,  five  years  after  the  sou  became 
of  age.  Upon  making  this  discovery  the  claimant^  after  duo  appUca- 
tion,  was  admitted  to  citizenship  March  10,  1886. 

Without  deciding  whether  proof  made  by  an  alien  will  be  accepted, 
there  is  no  doubt  under  the  rulings  in  the  cases  of  Ole  O.  Krogstad  (4 
L.  D.,  564),  Mann  r.  Huk  (3  L.  D.,  452)  and  Kelly  r.  Quast  (2  L.  D., 
627),  that  the  defect  of  alienage  was  cured  when  the  claimant  became  a 
citizen  in  March,  1886,  and,  in  the  absence  of  any  adverse  claim,  hi^ 
right  to  the  land  relates  back  to  the  date  of  his  settlement,  notwith- 
standing the  fact  that  he  was  an  alien  when  it  was  made. 

The  proof,  however,  is  not  satisfactory.  He  went  upon  the  land  the 
first  week  in  June  1885,  and,  with  the  exception  of  one  months  absence 
in  ^November  owing  to  his  fa  therms  sickness  and  deaths  his  residence  was 
continuous  until  January  26, 1886,  when  proof  was  made.  The  improve- 
ments consist  of  a  bouse,  sixteen  by  twenty,  a  stable  and  nine  acres  of 
breaking  are  valued  at  $80.  The  only  crop  raised  was  four  bushels  of 
potatoes.  In  view  of  the  meagre  nature  of  the  improvements  and  espe- 
cially of  the  cultivation  and  of  the  fact  that  proof  was  made  after  less 
than  eight  months  inhabitancy  and  its  being  unsatisfactory  to  the  local 
officers,  the  proof  does  not  convince  me  that  the  claimant  has  complied 
with  the  requirements  of  the  law.  1,  therefore,  concur  in  the  findings 
of  the  local  officers  and  in  the  decision  of  your  office,  in  this  respect. 
The  claimant  will  be  i)ermitted  to  make  new  proof,  which  ought  to  be 
easy  if  he  has  conducted  himself  in  entire  good  faith. 

You  will  therefore  direct  the  loc«al  officers  to  give  immediately,  written 
notice  to  the  claimant  that  his  proofs  heretofore  submitted  are  rejected, 
and  that  his  tiling  will  stand  canceled  unless  within  sixty  days  from  the 
service  of  such  notice,  he  shall  furnish  proof  satisfactorily  showing  full 
compliance  with  the  law  iu  good  faith,  and  that  upon  failure  to  furnish 
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snch  proofs  within  the  time  limited  they  will  cancel  the  tilin«^  accord- 
iDgly,  and  that  upon  receipt  of  such  further  proofs  as  shall  be  proffered 
within  the  time  they  will  promptly  report  the  same  to  you,  with  their 
opinion  thereon* 
Your  decision  is  accordingly  moditied. 


timber  culture  final  proof—final  certificate. 

Charles  N.  Smith. 

A  final  certificate  issaed  on  timber  calture  proof  prematurely  Diade,  sboukl  not  be 
canceled,  but  suspended,  pending  farther  compliance  with  law. 

.  Secretary  Vilas  to  Commissioner  Stoclcslager,  July  10,  18S8. 

I  have  before  me  the  appeal  of  Charles  N.  Smith,  heir  of  Gilbert  Smith, 
deceased,  from  your  decision  of  December  10,  1880,  rejecting  the  final 
proof  offered  by  hiin  under  timber  cnlture  entry  No.  633,  and  holding 
for  cancellation  final  certificate  No.  33,  for  the  NE.  4  of  Sec.  14,  T.  116 
N.,  li.  53  W.,  Watertown  district,  Dakota. 

By  the  proof  it  appears  that  the  planting  of  five  and  one-eighth  acres 
of  the  total  often  and  one-eighth  planted,  did  not  take  place  until  May 
1881,  while  said  proof  itself  was  made  in  May,  188G,  only  five  years 
later. 

Under  the  ruling  in  the  case  of  Ilenry  Hooper  (6  L.  D.,624),  that  '*  the 
eight  years  of  cultivJition  required  under  the  timber  culture  law  must  be 
computed  from  the  time  the  required  acreage  of  trees,  seeds  or  cuttings 
shall  have  been  planted,"  tlie  proof  in  this  case  was  premature  and 
most  be  rejected  ;  but  the  final  certificate  should  be  suspended  instead 
of  canceled,  the  heirs  being  entitled  to  proceed  under  the  entry. 

Your  said  decision  is  modified  accordingly. 


HOMESTEAD    COMMUTATIOX— S^EW  PROOF. 

Louis  W.  Bunnell. 

Payment  of  the  purchase  price,  and  compliaDce  with  the  requiremeuts  of  the  law  as 
to  residence,  cultivation,  and  improvement,  are  the  matters  of  substance  which 
authorize  commutation  of  a  homestead  entry. 

On  the  rejection  of  commutation  proof  because  irregularly  submitted,  with  leave  to 
make  new  proof,  snch  new  proof,  though  covering  the  same  period  as  the  former 
and  showing  ^he  same  facts,  may  be  accepted  nu7ic  pro  tunCf  if  taken  after  due 
notice  and  in  conformity  to  the  other  regulations  prescribed  for  making  proof. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stoclcslager,  August 

13,  1888. 

I  have  considered  the  appeal  of  Louis  W.  Bunnell  from  the  decision 
of  your  office  of  December  13, 1886,  rejecting  his  final  proof  and  holding 
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for  cancellatiou  his  homestead  entry,  No.  13,590,  and  coinuintation  entry, 
for  the  SW.  J,  Sec.  1,  T.  131,  R,  56,  Fargo  district,  Dakota. 

The  claimant  made  said  homestead  entry  October  12, 1883,  and  corn- 
mated  it  November  7, 1884,  by  location  of  two  eighty  acre  military 
bounty  land  warrants.  It  appeared  from  his  commutation  proof  offered 
November  7, 1884  (the  date  of  said  commutation  entry)  that  he  "boilt 
a  house  upon  the  land  about  September  16, 1883,  and  furnished  it  com- 
fbrtably  and  began  his  actual  residenpe  about  September  20, 1883;'^ 
that  he  was  a  single  man  with  no  family,  and  lived  upop  the  land,  with 
the  exception  of  the  winter,  from  November  10,  1883,  to  March  13,1884, 
when  he  was  absent  wintering  his  stock,  and  from  August  22,  1884,  to 
November  7,  188  i  (the  date  of  his  proof  and  commutation  entry)  when 
he  was  '^  at  work  in  harvest  and  threshing  to  earn  money  to  support 
himself  through  the  coming  winter."  His  improvements  were  a  dwell- 
ing, twelve  by  fourteen  feet,  with  sides  of  matched  flooring,  shingle  roof 
and  lumber  floor,  and  one  door  and  window  ;  a  frame  barn,  twenty  by 
twenty-four  feet ;  a  well  and  twenty-two  acres  of  breaking, — of  the  total 
value  of  $380.  On  the  laud  he  had  a  full  supply  of  all  uecensary  farm- 
ing implements. 

The  local  ofiicers  accepted  this  proof  and  allowed  the  entry.  At  the 
time  of  making  this  entry  (November  7, 1884)  the  claimant  executed  two 
mortgages  on  the  laud,  one  to  Elizabeth  S.  Clark  for  $425,.and  the 
other  to  J.  A.  Murray  for  $65.87,  for  the  purpose,  as  stated  by  him  in  an 
affidavit  subsequently  filed,  "of  making  proof  and  payment  for  said 
tract.'' 

After  his  proof  had  been  accepted  and  entry  allowed,  the  claimant 
went  to  reside  with  his  parents  at  Denver,  Illinois. 

On  September  23,  1885,  about  ten  and  one  half  months  after  said 
proof  had  been  accepted  and  said  entry  allowed,  and  when  the  claimant 
was  residing  w^ith  his  parents  in  Denver,  Illinois,  your  office  rejected 
said  proof,  "because,  (1st)  The  notice  of  intention  to  make  proof  was 
not  published  in  the  newspaper  designated  by  the  register.  (2d)  The 
claimant's  testimony  was  not  taken  on  the  day  advertised  or  before  the 
officer  named  in  the  notice.  (3d)  The  testimony  of  the  claimant's  wit- 
nesses was  not  taken  on  the  day  advertised ;  and,  (4th)  The  evidence 
as  to  residence  was  not  satisfactory." 

The  rejection  of  the  proof  on  the  first  three  grounds  was  proper  and 
necessary,  but  I  do  not  agree  with  your  office  in  holding  that  "  the  evi- 
dence as  to  residence  was  unsatisfactory."  His  improvements  were  of 
the  value  of  $380,  and  of  a  character  indicating  an  intent  to  make  the 
tract  a  permanent  home ;  his  house  was  comfortably  furnished  as  a  home 
and  a  full  supply  of  suitable  farming  utensils  was  kept  on  the  land. 
He  established  residence  and  his  absences  thereafter  to  the  date  of 
proof  were  satisfactorily  excused ;  and  on  the  whole,  the  facts  estab- 
lished by  said  proof  show,  in  my  opinion,  a  substantial  compliance  with 
the  law  in  good  faith  to  the  date  of  said  commutation  entry. 
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Your  office,  however,  haviuj:  rejected  this  proof  allowed  the  claimant 
to  make  new  proof,  and  on  November  2,  1886,  he  again  made  proof. 
This  proof  was  the  same  as  the  first,  except  that  it  showed,  that  after 
making  the  first  proof,  November  7,  1884,  he  went  to  live  with  his  par- 
ents in  Denver,  Illinois,  and  remained  there  until  September  23,  1886, 
about  a  month  and  ten  days  before  he  made  the  last  proof.  He  was 
pat  to  considerable  expense  in  returning  to  the  land  at  this  time  and 
making  said  proof,  and  his  return  was  for  the  purpose  of  making  said 
proof  and  with  no  intention  of  remaining  thereafter.  '  lie  had  mort- 
gaged the  land  as  above  stated,  but  ha  I  never  sold  or  absolutely  dis- 
posed of  it,  and  in  1885  (after  his  proof  was  made)  he  ha<l  the  land 
cultivated. 

The  claimant  makes  no  pretense  of  intending  further  residence  on 
the  land,  and  relies  on  his  compliance  with  the  law  to  date  of  commu- 
tation entry  and  first  proof,  November  7,  1884.  To  the  qin'stion  pro- 
pounded to  him  on  cross-examination,  when  making  his  s  rond  proofs 
"Why  do  you  not  avail  yourself  of  the  full  time  allowed  l»v  Liw  before 
making  proof  and  payment?"  He  replied,  "  My  circumstjuuteg  would 
not  permit  me  to  make  proof  on  full  time;"  and  he  further  states  that 
be  was  supporting  his  aged  father  and  mother  at  their  honu*  in  IHinois. 

The  law  authorizes  a  homestead  entry  to  be  commuted  *'  at  any  time 
before  the  expiration  of  the  five  years,"  on  paying  a  specified  consider- 
ation and  ''  making  proof  of  settlement  and  cultivation  as  provided  by 
by  law  granting  pre-emption  rights."    R.  S.,  Sec.  2301. 

No  other  consideration  is  demanded  and  no  other  condition  annexed. 
The  claimant  in. this  case  shows,  by  both  his  first  and  second  proof^ 
substantial  compliance  with  the  law  in  good  faith  to  the  date  of  his 
commutation  entry,  November  7,  1884.  At  that  date,  then,  he  was  au- 
thorized by  the  statute  to  commute  his  homestead  entry,  and  he  made 
proof  of  compliance  with  the  law  and  paid  the  government  the  required 
consideration. 

In  publishing  notice  of  the  intention  to  take  this  proof  and  in  taking 
it  certain  fatal  errors  caused  by  a  bona  fide  mistake  of  the  claimant, 
were  committed,  and  the  proof,  though  sufficient  in  itself,  had  to  be  re- 
jected. When  your  office  permitted  the  second  proof  to  be  taken,  the 
commutation  entry  stood  as  suspended  and  not  canceled.  The  question 
then  is,  should  this  second  proof  relate  to  the  date  of  the  commutation 
entry,  November  7, 1884,  or  to  its  own  date,  November  2,  1886  ? 

Payment  of  the  consideration  and  compliance  with  the  requirement* 
of  the  law  as  to  residence,  cultivation  and  improvement  are  the  mat 
ters  of  substance,  which  authorize  the  commutation  of  a  homestead 
entry.  The  present  case  differs  from  those  in  which  the  proof  first 
offered  is  deficient  in  itself  in  not  showing  conformity  to  the  law  in  the 
essential  matters  of  residence,  cultivation  and  improvement.  In  the 
latter  cases,  in  the  absence  of  bad  faith,  new  i)roof  may  bo  allowed^ 
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showing:  full  compliance  with  the  law  subseqaeut  to  the  time  covered 
by  the  first  proof.  The  proof  is  then  strictly  new  proof.  But  where, 
as  in  this  case,  the  proof  first  offered  was  substantially  sufficient  and 
was  accepted  and  entry  allowed  by  the  local  officers,  bat  sabseqaently 
and  after  the  lapse  of  a  considerable  period  of  time,  said  proof  was  re- 
jected by  your  office,  being  subject  to  such  rejection  because  of  the  non- 
observance  of  the  rules  regulating  the  production  of  such  proof,  aiid  no 
bad  laith  is  imputed  to  the  claimant,  and  he  has  paid  the  required  con- 
sideration, and,  the  entry  being  merely  8uspende<l,  leave  has  been 
granted  to  make  proof  in  support  thereof — under  such  leave,  proof  of 
the  same  facts  as  those  established  by  the  first  proof  may  be  re-offered, 
and  should  be  accepted  nunc  pro  tunCj  if  taken  after  due  notice  and  in 
conformity  to  the  other  regulations  prescribed  for  making  proof. 

In  the  case  of  Noah  Ilerrell  (<>L.  D.,573),  the  claimant  (Herrell)  after 
making  premature  homestead  proof  had  ceased  to  reside  upon  the  land, 
and  the  homestead  proof  having  been  rejected  as  such,  he  petitioned 
that  said  proof  be  considered  and  accepted  as  commutation  proof  and 
he  be  allowed  to  make  payment  for  the  land  and  thus^cquire  title 
thereto.  Your  office  denied  the  petition,  on  the  ground,  substantially, 
that  compliance  with  the  law  as  to  residence  and  cultivation  should  be 
shown  to  the  date  of  the  proof  and  payment.  But  this  Department 
held  that,  **  Where  good  faith  is  clearly  apparent  and  a  substantial 
compliance  with  the  regulations  is  shown,  an  exception  may  be  justified, 
especially  under  those  requirements  which  govern  the  manner  of  the 
proof,  but  do  not  affect  it*  quality;"  and  that  the  petition  of  Herrell 
^should  be  granted,  inasmuch  as  it  appeared,  among  other  things, ''that 
he  was  then  ^  (at  the  date  of  said  homestead  proof)  '^  qualified  in  all  re- 
spects and  properly  prepared  under  the  regulatiorts  to  make  commota- 
tion."  In  the  present  case,  the  errors  committed  by  the  claimant  in 
offering  his  first  proof  were  the  result  of  a  bona  fide  mistake,  and  his 
good  faith  is  unquestioned,  the  proof  offered  was  subject  to  rejection 
because  of  the  non-observance  of  requirements  governing  the  manner 
and  not  the  quality  of  the  proof,  and  the  claimant  at  the  time  of  offer- 
ing said  i)roof  was  fully  qualified  and  entitled  to  make  commutation. 

I  am  of  the  opinion,  that  under  the  peculiar  circumstances  of  this 
case,  the  proof  last  offered  was  sufficient. 

The  decision  of  your  office,  rejecting  said  proof  and  holding  said  en- 
tries for  cancellation  is,  therefore,  reversed,  and  the  commutation  en- 
try will  be  passed  to  patent. 
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RAILROAD  GRANT -LEGISLATIVE  AVITUDRAWAL    SETTLE>fENT. 

BAEU  I?.  NOBTHERN  PAC.   E.   R.   CO. 

AQgimt  13, 1870,  the  map  of  general  route  was  accepted.  November  16, 1872,  a  declara- 
tory  statement,  covering  the  land  in  question,  was  filed  alleging  settlement  June 
24,  lti70.  Held,  that  the  fact  of  settlement  as  alleged  is  not  established  by  the 
filing,  and  that  a  hearing  is  required  to  determine  the  status  of  the  laud  when 
the  legislative  withdrawal  became  effective. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  15, 1888. 

I  have  considered  the  appeal  of  the  J^ortheru  Pacific  Kailroad  Cooi- 
pauy  from  the  decision  of  your  office,  dated  May  12,  1886,  rejecting  its 
claim  to  the  SE.  \  SW.  i,  and  SW.  \  SE.  \,  Sec.  13,  T.  18  N.,  R.  4  \V., 
Olyrapia  land  district,  Washington  Territory. 

An  inspection  of  the  records  of  yonr  office  shows  that  said  tracts  are 
in  an  odd  numbered  section  within  the  limits  of  the  withdrawal  upon 
the  acceptance  of  the  map  of  general  route  August  13,  1870,  b^^  the  said 
company  under  its  grant  by  act  of  Congress  approved  July  2,  1804  (13 
Stat.,  365).  Said  tracts  are  also  within  the  granted  limits  of  the  with- 
drawal upon  the  filing  of  the  map  of  the  definite  location  of  its  road  on 
May  14,  1874. 

The  decision  of  your  office  fails  to  give  the  dates  of  said  withdrawals, 
but  rejects  the  claim  of  tlie  company  for  the  reason  that ''  all  claim  of 
the  Northern  Pacific  Eailroad  Company  (i»)  eliminated  by  a  valid,  sub- 
sistiug  claim.'^  Said  decision  states  that  the  records  of  your  office  show 
*' that  on  June  24,  1870,  said  Barr  filed  declaratory  statement  ^o.  2249, 
for  the  SE.  \  SW.  |  and  the  SW.  \  SE.  \  of  Sec.  13,  and  the  N.  ^  of 
NE.  },  Sec.  24,  T.  18  K,  R.  4  W.,  that  on  May  13,  1875,  he  transmuted 
«airt  N.  ^  (of  the)  NE.  |  of  Sec.  24  to  homestead  entry,  No.  2257^  upon 
which  final  certificate  issued  July  18,  1881.  But  it  appears  from  an  in- 
spection of  said  records  that  it  was  on  November  16,  1872,  instead  of 
June  24, 1870,  that  Barr's  said  declaratory  statement  was  filed,  though 
alleging  settlement  June  24, 1870. 

In  the  protest  of  said  company,  it  is  alleged  that  said  Barr,  subse- 
quent to  said  filing  and  prior  to  the  definite  location  of  the  road,  relin- 
quished his  claim  to  the  tracts  in  the  odd  numbered  section,  and  a  hear- 
ing is  requested  that  they  may  have  an  opportunity  of  proving  the  same 
by  oral  testimony-,  because  the  records  of  said  local  land  office  had  been 
destroyed  by  fire.  .  But  your  office  held  that  said  filing  served  to  except 
the  land  in  question  from  the  claim  of  the  company-,  and  that  his  said 
application  should  be  allowed. 

The  land  in  question  became  fixed  as  granted  on  August  13, 1870,  the 
date  of  the  acceptance  of  the  map  of  general  route,  and  it  was  under 
the  provisions  of  the  sixth  section  of  the  granting  act,  subject  only  to 
be  thrown  back,  if  the  definite  location  left  it  out  of  the  granted  limits. 
But  the  land  remained  within  the  granted  limits  upon  the  definite  loca- 
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tiou  of  the  road,  and  it  has  beloDp:ed  to  the  company  from  the  date  of 
the  act,  unless  an  actual  settlement  was  made  thereon  prior  to,  and  was 
subsisting  on  the  land  on  August  13, 1870.  Such  a  settlement  is  not 
proven  by  Barr's  allegation  made  in  his  filing  two  years  later,  that  he 
settled  on  said  land  June  24, 1870. 

A  hearing  should  be  had  to  determine  the  status  of  the  land  in  con- 
troversy on  August  13,  1870,  the  date  when  the  legislative  withdrawal 
became  effective.  You  will  accordingly  direct  the  local  officers  to  order 
a  hearing,  after  due  notice  to  the  parties  in  interest,  at  which  said  Barr 
may  prove,  if  he  can,  the  allegation  of  settlement  as  made  in  his  said 
filing. 

Upon  receipt  of  the  testimony,  together  with  the  opinion  of  the  reg- 
ister and  receiver  thereon,  you  will  re-adjudicate  the  case. 

The  decision  of  your  office  is  modified  in  accordance  with  the  views 
herein  expressed. 


SOLDIERS'  ADDITIOXAL  HOMESTEAD— MISSOURI  HOME  GUARD. 

Chaunoey  Carpenter. 

The  right  to  make  sohliers'  additional  homestead  entry  does  uot  Axtend  to  membets 
of  the  Missouri  Home  Guard. 

If  the  eutry  is  invalid  by  reason  of  the  want  of  due  military  service,  the  subsequent 
purchaser  can  occupy  no  better  position  than  the  entryman. 

An  invalid  entry  should  noc  be  submitted  to  the  Board  of  Equitable  Adjudicatiou. 

The  act  of  May  15,  1886,  authorizing  the  Secretary  of  War  to  issue  certificates  of  dis- 
charge tx)  members  of  the  Missouri  Home  Guard,  did  not  have  the  effect  to  confer 
upon  members  of  such  service  additional  homestead  rights. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  18,  188^. 

I  have  considered  the  appeal  of  counsel  for  Chauncey  Carpenter,  trans- 
feree, from  the  decisions  of  your  ofiSce,  dated  July  28,  1884,  and  March 
3,  1885,  holding  for  cancellation  soldier's  additional  homestead  entry, 
Ko.  10,820,  final  certificate  Xo.  3430,  of  the  XE.  \  of  SW.  |  of  Sec.  12,  T. 
20  S.,  R.  24  E.,  and.Lot  No.  1  of  Sec.  22,  T.  27  S.,  R.  37  E.,  Gainesville, 
Florida,  land  district,  made  in  tlie  name  of  James  M.  Wyrick.  Said 
entry  was  held  for  cancellation,  for  the  reason  that  the  military  service 
of  the  entryman  was  performed  in  the  Missouri  Home  Guards,  and,  for 
that  reason,  he  was  not  entitled  to  the  right  of  soldier's  additional  home- 
stead, under  the  decisions  of  this  Department. 

Your  office,  also,  held  that  the  allegation  of  the  transferee  that  he  had 
purchased  said  land  in  good  faith  for  a  valuable  consideration,  and 
without  any  knowledge  of  any  defect  in  the  title,  even  if  true,  would 
not  warrant  the  submission  of  said  entry  to  the  Board  of  Equitable 
Adjudication  for  its  consideration. 

Counsel  for  appellant  have  tiled  no  brief  in  the  case,  but  they  allege 
in  theirappeal  that  your  oflice  erred.  (1)  In  holding  that  the  entry  should 
not  be  submitted  to  the  Board  of  Equitable  Adjudication.     (2)  In  de- 
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ciding  that  patent  shoald  not  issue  on  said  location ;  and  (3)  In  bold- 
ing  said  entry  for  cancellation. 

There  can  be  no  qaestiou,  if  the  entry  is  invalid  by  reason  of  the  want 
of  dae  military  service,  that  the  subsequent  purchaser  can  occupy  no 
better  ])osition  than  the  entryman.  This  is  the  settled  ruling  of  this 
Department.  0.  P.  Oosfswell  (3  L.  D.,  23) ;  R.  M.  Sherman  et  al.  (4  L. 
D.,  544) ;  United  States  v.  Johnson  et  al.  (5  L.  D.,  442). 

If  the  entry  is  invalid,  then  it  should  not  be  submitted  to  the  Board 
of  Equitable  Adjudication.    R.  M.  Chrisinger  (4  L.  D.,  347). 

This  Department,  on  January  3, 18S0,  in  the  case  of  Wilson  Miller 
{6  C.  L.  O.,  190),  affirmed  the  decision  of  your  office,  holding  that  mem- 
bers of  the  Missouri  Home  Guards  were  not  entitled  to  make  soldier's 
additional  entries.  This  ruliug  was  adhered  to  in  the  case  of  William 
French  (2  L.  D.,  235)  wherein  it  was  stated  that : 

WiHiam  Frencli  was  a  merxber  of  the  Missouri  Home  Guards,  and  as  such  was  not 
entitled  to  the  benelits  of  Sec.  2306  of  the  Herised  Statures.  Au  additional  homestead 
entry  made  by  him  was  illegal  at  its  inception,  because  the  service  upon  which  the 
right  to  make  such  entry  was  based  was  not  in  the  army  of  the  United  States. 

It  is  clear,  therefore,  that,  under  the  construction  placed  upon  said 
section  by  the  Department,  said  entry  was  illegal. 

By  act  of  Congress,  approved  May  15, 1886  (24  Stat.,  23),  it  is  provided : 

That  the  Secretary  of  War  be,  and  is  hereby,  authorized  and  directed  to  furnish 
apou  their  several  applications  therefor,  a  certificate  of  discharge  to  each  and  every 
member  of  the  Missouri  Home  Guards,  whose  claims  for  pay  were  adjudicated  by  the 
Hawkins  Taylor  commission,  under  the  act  approved  March  25,  1862,  and  the  several 
acts  supplementary  thereto. 

In  the  case  of  Smith  Hatfield  et  al.  (6  L.  D.,  557),  this  Department  did 
not  find  it  necessary  to  rule  npon  the  effect  of  said  act  of  1886,  and  ex- 
pressly declined  to  indicate  its  effect  upon  the  future  departmental 
action,  relative  to  such  additional  entries. 

It  appears  that  since  1880,  the  decision  of  the  Department  has  stood 
not  only  unreversed,  but,  in  1882,  it  was  distinctly  re-atfirmed,  that  the 
men  enrolled  in  the  organization  called  the  ''  Missouri  Home  Guards  " 
were  not  in  the  army  of  the  United  States,  and  not  entitled,  therefore, 
to  the  benefit  of  the  provisions  of  the  homestead  laws  relating  to  sol- 
diers who  "  served  in  the  army  of  the  United  States.''  It  may  be 
doubted  whether  they  can  be  properly  characterized  as  a  State  organ- 
ization, as  there  is  some  evidence  which  tends  to  show  they  were  irreg- 
nlarlv  raised  under  authorization  of  the  President  for  service  in  Mis- 
souri.  They  never  appear,  notwithstanding,  to  have  formed  a  part  of 
"  the  army  of  the  United  States,"  the  organization  of  which  was  pro- 
vided for  by  law,  and,  if  in  the  service  ot  the  United  States,  appear  to 
have  been  irregulars,  and  not  to  have  been  in  '*  the  army''  provided  for 
by  law.  So  far  as  is  ascertainable,  their  engagement  limited  their  serv- 
ice  to  home  defense.  But,  however  this  might  appear  to  me,  if  it  were 
a  new  question,  I  can  not  feel  at  liberty,  in  view  of  the  grave  doubt 
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afiecting  the  matter,  to  di8tarb  a  coarse  of  decision,  which  has  stood  80 
many  years,  during  which  the  Congress  could  easily  have  set  the  sub- 
ject at  rest,  if  the  decision  had  been  at  variance  with  its  purpose.  It 
having  been  thus  determined  that  these  troops  were  not  in  the  army  in 
1861,  it  can  not  be  found  that  the  act  of  1886,  put  them  into  it  nuncpra 
tunc.  It  simply  provides  for  certificates  of  discharge ;  and  it  would 
most  unreasonably  strain  the  act,  to  impute  to  it  the  purpose  to  include 
within  the  provisions  of  the  homestead  laws,  those  who  had  been  uni- 
formly denied  the  privileges  of  it.  Had  such  been  the  purpose  of  Con- 
gress, it  can  hardly  be  doubted  it  would  have  been  more  directly  ex- 
pressed. 
The  decision  of  your  office  is  affirmed. 


RAILROAD  GRANT— STATUTORY  WIXIIDRAAVAL— SETTLEMENT  RIGHT. 

Northern  Pac.  B.  E.  Co.  v.  Bowman. 

In  determining  whether  a  tract  of  land  is  free  from  a  pre-emption,  or  other  claim,  or 
right,  under  the  grant  of  July  2,  1864,  the  Validity  or  lawfulness  of  such  claim  is 
not  material. 

A  claim  acquired  through  the  occupancy,  improvement,  and  cnltlvation  of  a  qualified 
homesteader,  existing  at  the  date  of  withdrawal  on  general  route,  serves  to  ex- 
cept the  land  covered  thereby  from  the  operation  of  said  withdrawal. 

Secretary  Vilas  to  Commissioner  Stockslager^  Atig^ist  18,  1888. 

The  IN^orthern  Pacific  Railroad  Company  appeals  from  your  office  de- 
cision, dated  December  18, 1886,  holding  that  the  S  W.  J,  Sec.  27,  T.  1  5., 
R.  33  E.,  La  Grande,  Oregon,  was  excepted  from  the  grant  to  said  com- 
pany of  July  2, 18G4,  ( 13  Stat.,  365) 

The  tract  in  question  is  within  the  forty  mile  limits  of  the  statutory 
withdrawal  for  the  benefit  of  said  company,  on  map  of  general  route  of 
its  road  filed  August  13, 1870. 

No  map  of  definite  location  of  said  road,  opposite  this  land,  has  ever 
been  filed,  nor  has  that  part  of  the  road  been  constructed. 

On  November  18, 1886,  Walter  S.  Bowman  applied  to  file  pre-emption 
declaratory  statement  for  the  land  in  controversy,  accompanying  his  ap- 
plication by  certain  affidavits  setting  forth  that  the  tract  was  settled 
upon  and  claimed,  prior  to  and  ou  August  13,  1870,  by  one  John  W. 
Bowman,  and  was  thereby  excepted  from  the  withdrawal  on  general 
route. 

A  hearing  was  thereupon  ordered  by  the  local  officers,  which  appears 
to  have  been  regularly  had,  and  upon  the  testimony  submitted  they 
found  for  Bowman  and  against  the  company. 

Upon  appeal  from  this  finding  your  office  sustained  the  same  and  re- 
jected the  company's  claim  to  the  land.  The  testimony  iu  the  case 
shows  that  the  land  in  controversy  was  occupied,  cultivated  in  part, 
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and  ased  for  graziug  purposes  by  said  Jobn  W.  Bowmaa  from  1805,  un- 
til 1877  or  1878,  when  be  sold  bis  improvements  and  possessory  right  to 
bis  brother,  Henry  Bowman,  father  of  the  present  claimant.  During 
this  time  said  John  W.  Bowman  lived  in  a  house  situated  on  or  near 
the  line  between  this  land  and  another  portion  of  the  same  section.  In 
addition  to  his  cultivation  of  a  part  of  the  tract  in  dispute,  he  put  about 
one  hundred  acres  thereof  under  fence  in  the  year  18G7.  It  also  appears 
from  the  record  of  your  office,  that  on  June  27,  lS70,  said  John  W.  Bow- 
man filed  his  pre  emption  declaratory  statement  for  the  W.  ^  SE.  J,  and 
SW.  i  XB.  I  and  SE.  |  N W.  |  of  said  section  27,  same  township  and 
range,  alleging  settlement  October  1,  1862  ;  that  on  July  10,  1871,  he 
transmnted  the  same  to  homestead  entry  No.  412,  and  on  May  25, 1872^ 
he  commuted  his  homestead  to  cash  entry  No.  187.  lie  obtained  patent 
for  the  land  upon  certificate  of  such  cash  entry  September  13,  1872. 

The  sole  question  presented  by  the  recoid  is,  was  the  land  in  ques- 
tion free  from  a  pre-emption^  or  other  claim  or  right,  at  the  date  of  said 
statutory  withdrawal  of  August  13,  1870.  If  it  was  free  from  such  a 
claim  or  right  at  that  date,  it  came  within  the  operation  of  such  with- 
drawal ;  if  not,  the  withdrawal  did  not  affect  it. 

The  company  asserts  in  defense  of  its  supposed  rights  in  the  premises 
that  said  Bowman  could  not  have  been  lawfully  "  claiming"  said  land 
duringthe  period  of  his  occupancy,  cultivation  and  improvement  thereof 
as  stated,  because  he  must  necessarily  have  been  living  on  and  '*  claim- 
ing'^  the  tract  covered  by  his  said  pre-emption  filing,  for  which  he  se- 
cured title  in  1872,  as  shown.  In  answer  to  this  it  may  be  said  that  the 
question  as  to  whether  the  claim  of  said  Bowman  was  a  lawful  claim,  can 
not  enter  into  the  consideration  of  the  case  or  have  any  influence  in  the 
determination  of  the  issue  involved.  It  is  sufficient  if  he  had  a  claim  to 
the  land  in  dispute  at  the  date  mentioned  of  such  nature  as  the  act  de- 
fines and  any  question  as  to  the  lawfulness  or  validity  of  such  claim  is 
immaterial.  Newhall  v.  Sanger  (92  U.  S.,  7G1) ;  Kansas  Pacific  Ry» 
Co.  V.  Dunmeyer  (113  U.  S.,  029). 

Now  wbile  it  is  true  that  said  Bowmanhad  no  claim  of  record  for  said 
land  at  the  date  when  said  withdrawal  took  effect,  it  is  nevertheless 
shown  that  he  had  a  claim  upon  the  same,  acquired  by  his  occupancy, 
cnltivation  and  improvement  thereof,  as  shown,  and  he  appears  to  have 
continued  to  exercise  acts  of  ownership  over  the  land  until  long  after 
the  date  of  said  statutory  withdrawal  he  had  such  notorious,  exclusive 
possession  as  would  have  sustained  an  action  of  trespass  qtiare  clausum 
against  any  intruder  who  did  not  connect  himself  with  the  government, 
the  owner  of  the  title.  Bowman  had  not,  at  tbat  date,  exbausted  his 
right  of  entry  uncier  the  homestead  law,  and  prior  to  the  transmutation 
of  his  pre-emption  filing,  on  July  10.  1871,  as  stated,  he  could  have  en- 
tered the  land  in  dispute  as  a  homestead  if  he  had  so  desired,  there 
being  no  intervening  adverse  settlement  claim  thereto.  Besides  that 
be  was  in  possession  of  and  claiming  the  land  prior  to  and  at  the  date 
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of  said  withdrawal,  be  had  been  in  exclusive  occupation  of  it  for  years, 
bad  about  one  hundred  acres  fenced  against  all  intruders,  and  his  pos- 
session was  in  connection  with  his  home,  although  it  does  not  appear 
that  the  house  in  which  he  lived  was  actually  on  the  particular  quarter 
section,  being  on  or  near  the  line.  It  seems  to  me  this  is  such  a  case 
as  the  Congress  contemplated  by  the  excepting  phrase  '^  occupied  by 
homestead  settlers."  To  limit  that  term  to  those  only  who  had  made 
a  previous  homestead  entry,  then  the  necessary  first  legal  step  to  the 
acquisition  of  land  under  the  homestead  laws,  would  narrow  and  re- 
strict the  rule  designed,  as  I  think,  to  be  provided  for  the  protection  of 
the  adventurous  pioneers  of  the  new  and  unsurveyed  territory  in  which 
the  road  was  projected. 

Upon  consideration  of  the  whole  case  I  am  constrained  to  hold  that 
his  claim  was  such  as  served  to  except  the  laud  from  the  operation  of 
said  withdrawal. 

In  this  respect  this  case  comes  within  the  principle  of  ruling  in  the 
cases  of  Northern  Pacific  Railroad  Company  r.  Thomas  J.  Evans  (7  L. 
D.,  13L),  and  same  against  John  C.  Arnold  (not  reported),  decided  by 
this  Department  August  4, 18S8,  and  reference  is  hereby  made  to  those 
cases. 

The  decision  of  your  office  rejecting  the  company's  claim  to  the  land 
is  accordingly  affirmed. 


RAILROAD  GRANT— INDEMNITY  WITHDRAWAL- 
CENTRAL  Pao.  R.  R.  Co.  t?.  Enoram. 

The  provittiou  in  the  granting  act  that  "  the  Secretary  of  the  Interior  shall  withdraw 
from  sale  public  lands  hertin  granted  on  each  side  of  said  railroad  8«>  far  as  located 
and  within  the  limits  before  specified/'  renders  nnanthorized  any  withdrawal 
beyond  the  granted  limits. 

An  entry  allowed  for  uuselected  land,  lying  within  the  limits  of  an  indemnity  with- 
drawal, subsequently  revoked,  will  not  be  disturbed. 

^Secretary  Vilcis  to  Commissioner  Stochslager^  August  18, 1888. 

This  is  an  appeal  by  the  Central  Pacific  Railroad  Company  from  yoar 
office  decision  of  December  9,  1886,  sustaining  the  pre-emption  cash 
entry  of  William  Engram,  made  April  27,  1886,  for  the  B.  J  SE.  J,  and 
the  E.  i  NE.  i.  Sec.  23,  T.  43  K,  R.  1  W.,  M.  D.  M.,  Shasta,  California. 

The  facts  are  sufficiently  stated  in  your  said  decision  and  reference  is 
made  thereto. 

The  granting  act  of  July  25,  1866  (14  Stat.,  239),  after  having  granted 
in  the  second  section  twenty  alternate  sections,  ten  on  each  side,  per 
mile  of  road,  and  provided  for  selections  in  place  of  stated  deficiencies 
within  ten  miles  further,  proceeds  to  direct  that  ''the  Secretary  of  the 
Interior  shall  withdraw  from  sale  public  lands  herein  granted  on  each 
side  of  said  railroad  so  far  as  located  and  within  the  limits  before  speci- 
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fled."  This  is  a  specific  direction  to  withdraw  the  lands  within  the 
granted  limits  and  according  to  the  view  I  have  felt  compelled  to  take 
rendered  any  withdrawal  beyond  those  limits  unanthorized ;  the  reasons 
for  which  view  are  shown  in  the  case  of  the  Northern  Pacific  Eailroad 
Company  r.  Gailford  Miller  (7  L.  D.,  100),  recently  decided.  The  entry 
was  allowed  by  the  register  and  receiver  and  approved  by  your  office. 
I  cannot  find  it  invalid.  Besides  the  stated  withdrawal  of  August  25, 
1871,  if  ever  validly  effective  for  the  California  and  Oregon  (now  Central 
Pacific  Eailroad  Company)  was  revoked  by  departmental  decision  of 
August  15,  1887  (6  L.  D.,  92),  and  the  lands  embraced  therein  restored 
to  the  public  domain  for  settlement ;  and  the  records  of  your  office  show 
that  the  tract  in  question  has  not  been  selected  by  the  company  and  I 
therefore  find  from  the  record  before  me  no  reason  for  disturbing  the 
existing  entry.  Phillips  v.  Central  Pacific  li.  R.  Co.  (6  L.  D.,  378).  I 
prefer  these  grounds  to  base  the  affirmance  of  your  decision  upon,  to 
the  alleged  waiver  by  the  company  mentioned  by  you,  upon  which  I 
will  express  no  opinion. 
Your  flecision  is  affirmed. 


Smith  Hatfield  et  al. 

Motion  for  review  of  departmental  decision  rendered  March  1,  1886 
(6  L.  D.,  557),  overruled  by  Secretary  Vilas.  August  18,  1888. 


railroad  grant— ATTACHMENT  OF  RIGHT. 

Blair  t.^IIastings  &  Dakota  By.  Co.  et  al. 

Under  the  grant  of  July  4,  1666,  the  right  of  the  road  attached  to  land  free  at  date 
of  delinite  location,  although  such  land  was  reserved  at  the  date  of  the  grant. 

Secretary  Vilas  to  Commissioner  StocJcslager,  August  18,  1888. 

I  have  considered  the  case  of  Luke  P.  Blair  v.  James  Olesou  and 
Hastings  &  Dakota  Ky.  Co.,  on  appeal  by  Olesou  and  said  company 
from  your  office  decision  of  September  11,  1886,  holding  that  Lots  1,  2, 
3,  and  4  Sec.  33,  T.  116  K,  li.  30  W.,  5th  V.  M.,  Benson,  Minnesota 
land  district,  were  excepted  from  the  grant  in  aid  of  said  road  of  July 
4, 1866  (14  Stat.,  87),  and  also  rejecting  Oleson's  application  to  make 
homestead  entry  therefor. 

These  tracts  were  within  the  limits  of  the  withdrawal  made  on  filing 
map  of  general  route  of  said  road  June  11,  1866  notice  of  which  with- 
drawal was  received  at  the  local  office  August  8, 1866.  They  are  also 
within  the  primary  or  granted  limits  of  said  grant,  as  shown  by  the 
map  of  definite  location  of  said  line  of  road  which  was  accepted  by  the 
Secretary  of  the  Interior  June  26, 1867. 
3263— VOL  7 16 
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Oa  February  25,  18G5,  one  W.  G.  Putnam  mado  hoiuosteail  entry  of 
the  land  in  controversy,  which  entry  was  canceled  September  15,  ltS66, 
upon  his  relinquishment. 

On  July  9,  1878,  Luke  P.  Blair  applied  to  make  limber  culture  entry 
for  said  land  which  application  was  denied  "for  the  reason  that  the 
tract  is  within  the  limits  ot  the  grant  to  the  Hastings  &  Dakota  I^il- 
way  Company  and  is  withdrawn  from  entry"  from  which  decision  Blair 
appealed  to  your  oflice. 

On  January  G,  1885,  and  while  Blair's  appeal  was  yet  pending  Oleson 
applied  to  make  homestead  entry  for  said  land  which  application  was 
refused  by  the  local  officers  because  of  the  iiendency  of  Blair's  appeal. 

In  your  office  it  was  decided  that  inasmuch  as  said  land  was  covered 
by  a  homestead  entry  at  the  date  of  the  grant,  although  said  entry  bad 
been  canceled  prior  to  the  filing  of  the  map  of  definite  location,  it  wa« 
excepted  from  the  operation  of  the  grant,  that  the  reason  assigned  by 
the  local  officers  Jbr  the  rejection  of  Blair's  application  was  not  sufli- 
cient,  that  the  rejection  of  Oleson's  for  the  reason  stated  was  proper,  and 
it  was  said  that  a  hearing  should  be  ordered  to  determine  the  character 
of  the  land  with  a  view  of  ascertaining  whether  or  not  it  was  subject  to 
entry  under  the  timber  culture'  law. 

In  support  of  your  office  decision  the  case  of  White  v,  Hastings  & 
Dakota  Ky.  Co.  (G  C.  L.  O.,  54)  is  cited,  and  it  is  contended  that  as  be- 
tween that  decision  and  the  decision  in  the  case  of  Rees  v.  Central  Pac. 
R.  R.  Co.  (5  L.  D.,  C2),  there  is  no  conflict,  it  is  said:  *'The  difference 
between  the  rulings  is  accounted  for  by  the  different  language  used  by 
Congress  in  making  the  respective  grants."  I  cannot  agree  with  this 
conclusion.  The  grant  to  the  Central  Pacific  company  is  of  "  every  al- 
ternate section  of  public  land,  designated  by  odd  numbers  to  the  amount 
of  five  alternate  sections  per  mile  on  each  side  of  said  railroad  on  tbe 
line  thereof  and  within  ten  miles  on  each  side  of  said  road,  not  sold, 
reserved,  or  otherwise  disposed  of  by  the  United  States,  and  to  which  a 
pre-emption  or  homestead  claim  may  not  have  attached  at  the  time  the 
line  of  said  road  is  definitely  fixed,"  and  that  to  the  State  of  Minnesota 
for  the  Hastings  &  Dakota  road  is  of  "  every  alternate  section  of  land 
designated  by  odd  numbers  to  the  amount  of  five  alternate  sections  i>er 
mile  on  each  side  of  said  road"  and  it  is  provided  that  *'in  case  it  shall 
appear  that  the  United  States  have,  when  the  lines  or  route  of  said  roads 
are  definitely  located  sold  any  section  or  part  thereof  granted  asaforesaid, 
or  that  tbe  right  of  ijre-emption  or  homestead  settlement  has  attached  to 
the  same,"  the  Secretary  shall  cause  to  be  selected  lands  in  lieu  thereof. 
While  the  wording  of  these  two  grants  is  somewhat  different  the  effect 
is  the  same. 

The  case  under  consideration  comes  within  the  rule  laid  down  in  the 
case  of  Rees  v.  Central  Pac.  R.  R.  Co,  (5  L.  D.  62),  and  the  land  in  con- 
troversy here  must  be  held  to  have  passed  to  the  appellant  company 
under  said  grant  of  July  4,  18GG. 
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This  being  true  the  applications  of  Blair  to  make  timber  culture 
entry  and  of  Oleson  to  make  homestead  entry  must  both  be  refused. 

Your  said  office  decision  is  modified  in  accordance  with  the  views 
herein  expressed. 


S^'AMP  LAND  INDEMNITY. 

State  of  Michigan. 

The  State  is  not  entitled  to  indemnity  for  lands  which  do  not  appear,  from  the  field 
notes  of  sarvej,  to  he  swamp  lands  within  the  true  iuteut  and  meaning  of  the 
granting  act. 

Secretary  Vilas  to  Commissioner  StocJcslager,  Avgust  20,  1888. 

I  have  considered  the  appeal  of  the  State  of  Michigan  from  your 
office  decision  of  September  2e,  1886,  holding  for  rejection  the  claim  of 
said  State  for  indemnity  under  the  acts  of  March  2, 1855,  and  March  3, 
1857,  for  the  tracts  designated  in  your  said  decision,  for  the  reason  that 
said  lands  are  not  of  the  character  contemplated  by  the  act  of  Septem- 
ber 28,  1850,  as  shown  by  the  plats  and  field  notes  of  government  sur- 
veys on  file  in  your  office. 

The  act  of  September  28,  1850  (9  Stat,  520,  Sec.  2ti79  R.  S.),  granted 
to  the  State  of  Michigan  "  the  whole  of  the  swamp  and  overflowed 
lands,  made  unfit  thereby  for  cultivation"  situate  in  said  State  and  re- 
maining unsold  at  the  date  of  the  act. 

Under  the  acts  of  Congress,  approved  March  2,  1855,  (10  Stat.,  634) 
and  March  3,  1857  (11  Stat.,  251),  incorporated  into  the  Revised  Stat- 
utes as  section  2483,  it  was  provided  that  when  the  authorized  agent  of 
the  State  shall  make  due  proof  before  your  office  that  any  of  the  lands 
purchased  by  any  persons  from  the  United  States,  prior  to  Maich  3, 
1857,  and  after  the  date  of  the  grant  to  the  State,  were  swamp  lands, 
within  the  true  intent  and  meaning  of  the  swamp  land  grant,  the  pur- 
chase money  shall  be  paid  over  to  the  State  wherein  said  land  is  sit- 
uate. 

Indemnity  was  also  allowed  where  swamp  lands  have  been  located 
by  warrant  or  scrip,  and  it  was  further  provided  that  the  decision  of 
your  office  upon  the  question  of  indemnity  shall  be  first  approved  by 
the  Secretary  of  the  Interior. 

The  act  of  March  3, 1857,  supra^  confirmed  to  the  several  States  their 
selection  of  swamp  lands  which  had  then  been  reported  to  the  Commis- 
sioner of  the  General  Land  Office,  so  far  as  the  lands  were  then  "  vacant 
and  unappropriated  and  not  interfered  with  by  an  actual  settlement." 
Indemnity  is  granted  to  the  several  States  for  swamp  lauds  that  have, 
since  the  date  of  the  grant,  been  purchased  from,  or  located  by  land 
warrant  or  scrip  of  the  United  States,  and  lands  so  disposed  of  cannot, 
as  a  fact,  be  vacant  and  unappropriated.  The  said  act  does  not,  there- 
fore, apply  to  indemnity  lauds,  and  the  claim  of  the  State  must  conse 
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queDtly  rest  upon  the  act  of  March  2,  1855,  granting  indemnity.  Said 
act  provides  that  upon  ^'  due  proof"  that  lands  that  w^ere  swamp  within 
the  true  intent  and  meaning  of  the  act  of  1850,  have  been  disposed  of, 
indemnity  shall  be  granted  to  the  State.  Under  the  agreement  with 
the  State  of  Michigan,  the  Held  notes  of  the  survey  are  to  be  taken  as 
the  basis  of  the  adjustment  of  the  swamp  land  gr<ant  (1  Lester  542). 
The  field  notes  of  survey  on  file  in  your  office  show  that  the  tnicts  for 
which  indemnity'  is  claimed  are  not  swamp  lands,  ^<  within  the  true  iu- 
tent  and  meaning  of  the  act",  and  the  State  of  Michigan  is,  therefore, 
not  entitled  to  indemnity  therefor. 
Your  decision  is  accordingly,  affirmed. 


RAILUOAD  GRAXT-IXDEMNITY  WITHDIIAWAL-8ETTLEMENT  RIGHT. 

Joseph  D.  Evans  v.  Northern  Pac.  R.  R.  Co. 

As  there  was  no  authority  for  the  withdrawal  of  February  21,  1872,  based  upon  the 
map  of  amended  route,  and  the  sixth  section  of  the  firrantiuo^  act  prohibited  any 
withdrawal  for  indemnity  purposes,  it  follows  that  land  embraced  within  such 
withdrawals  was  not  thereby  excluded  from  entry  under  the  homestead  law. 

Ad  indemnity  selection  should  not  be  allowed  for  land  included  within  a  pending  ap- 
plication to  make  homestead  entry. 

Secretary  Vila  a  to  Commissioner  Siockslagery  Avgust  20  j  1888. 

I  have  considered  the  appeal  of  Joseph  D.  Evans  from  the  decision 
of  your  office,  dated  October  18,  1883,  rejecting  his  application,  dated 
May  15,  1883,  to  make  homestead  entry  of  the  SW.  J  of  Sec.  33,  T.  16 
N.,  R.  44  E.,  VV.  M.,  Colfax  (now  Spokane  Falls)  land  district,  Wash- 
ington Territory. 

Said  decision  of  your  office  states  ^'  that  said  tract  is  within  the  limits 
of  the  grant  of  July  2, 1864,  (13  Stat.,  365)  to  the  Northern  Pacific  Bail- 
road  Company.  The  withdrawal  of  the  odd  numbered  sections  based 
upon  the  filing  of  the  map  of  amended  route  took  effect  February  21, 
1872.  It  also  falls  within  the  fifty  mile,  or  indemnity  limits  of  the  with- 
drawal on  definite  location  of  the  road,  notice  of  which  was  received  at 
the  local  office  December  2, 1880,"  Your  office  further  found  that  there 
was  no  other  claim  of  record  for  said  tract,  and  held  that  the  applica- 
tion of  Evans  must  be  rejected,  for  the  reason  that  at  the  date  of  his 
alleged  settlement  June  4, 1880,  and  ever  since,  the  Und  has  been  with- 
drawn for  indemnity  purposes,  and  hence  it  is  not  subject  tiO  settlement 
and  entry. 

In  the  case  of  said  company  against  Guilford  Miller  (7  L.  D.,  100),  I 
held,  after  a  careful  consideration  of  the  whole  matter,  that  there  wa^ 
no  authority  for  the  withdrawal  of  February  21, 1872,  and  that  the  sixth 
section  of  the  granting  act  prohibited  any  withdrawal  for  indemnity 
purposes.    It  follows,  therefore,  that  at  the  date  of  the  application  of 
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Erans,  the  land  was  sabject  to  entry  under  the  homestead  laws,  and 
that  the  decision  of  the  local  office  and  your  office,  rejecting  said  appli- 
cation, was  erroneous. 

Irrespective  of  the  question  of  withdrawal  for  indemnity  purposes, 
Evans'  settlement  is  alleged  to  have  been  made  June  4, 1880,  before  the 
definite  location  of  the  road,  and  as  this  is  not  disputed,  was,  therefore, 
a  subsisting  claim  at  the  date  of  definite  location. 

The  company  does  not  claim  in  this  case  any  right  by  virtue  of  a  selec- 
tion of  said  land,  but  an  inspection  of  the  records  of  your  office  shows 
that  said  tract  was  selected  by  the  company  on  March  20, 1884  (per  list 
So.  3).  This  selection  should  not  have  been  allowed  by  the  local  land 
officers,  because  it  was  made  subsequently  to  the  application  of  Evans, 
which  served  to  reserve  the  land  from  any  subsequent  disposition,  so 
long  as  it  remained  undetermined.  Ontonagon  &  Brule  Eiver  Eailroad 
Conipanj'^  v.  Le  Claire  (6  L.  D.,  649) ;  Northern  Pacific  Railroad  Com- 
pany V.  Myrstrom  (ibid.,  060).  Evans'  said  application  having  been 
made  prior  to  the  claim  of  the  company,  and  the  land  being  subject  to 
the  same,  should  be  allowed,  and  the  selection  of  said  tract  should  be 
canceled. 

The  decision  of  3'our  office  is  modified  accordingly. 


Neff  v.  Cowhick. 

Motion  for  review  of  departmental  decision  rendered  May  11, 1888(6 
L.  D.,  660),  overruled  by  Secretary  Vilas,  August  21,  1888. 


HOMESTEAD  ENTRY— PRELIMINARY  AFFIDAVIT. 

O'CONNELL  V.  Rankin. 

The  execution  of  the  preliminary  affidavit  before  a  clerk  of  court,  when  the  requisite 
residence  on  the  land  had  not  been  acixuired,  will  defeat  all  rights  uuder  tbe  entry, 
in  the  presence  of  a  valid  intervening  adverse  claim. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stodislager^  August 

21,  1883. 

This  case  comes  before  me  on  tbe  appeal  of  J.  O'Counell,  in  tbe  case 
of  J.  O'Oonnell  v,  Luther  D.  Bankin,  from  your  office  decision  of 
March  28,  1887,  permitting:  the  said  Eankin  to  amend  his  affidavit  of 
homestead  entry  for  the  NE.  J,  Sec.  34,  T.  147  S.^  R.  69  W.,  Bismarck, 
Dakota  land  district. 

It  appears  from  the  record  that  said  Rankin  made  homestead  entry 
March  25,  1885 ;  that  he  was  an  unmarried  man  and  had  not  prior  to 
that  time  established  an  actual  residence  on  the  land ;  that  he  pur- 
chased the  improvements  of  one  Brickson  thereon,  consisting  of  a  house 
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and  twenty -two  acres  of  breaking,  anilErickson  filed  arelioqaishment; 
that  said  Kankin  made  afiidavit  of  entry  before  the  clerk  of  the  coart 
of  a  county  other  than  that  in  which  the  land  is  situated. 

Kankin  had  never  made  any  settlement  himself  on  said  land  at  the 
time  of  his  homestead  entry,  and  never  attempted  to  do  so  until  May 
13,  1885,  and  the  contest  in  this  case  was  inaugurated  by  affidavit  filed 
May  8,  1885,  by  said  O'Connell ;  the  allegations  of  contest  being  that, 
"  said  Luther  D.  Eankin  does  not,  and  never  did  reside  on  said  tract  of 
land,  nor  made  settlement  thereon,  and  never  has  in  any  way  improved 
or  cultivated  the  same;  that  said  tract  is  not  settled  upon  and  culti- 
vated by  said  party  as  required  by  law ;  that  the  affidavit  upon  which 
said  entry  is  based  was  made  before  a  clerk  of  the  court ;  that  the  same 
alleges  residence  upon  and  improvement  of  said  land  by  said  Rankin 
and  that  the  same  to  that  extent  is  false  and  fraudulent." 

Until  after  the  inauguration  of  this  contest  it  is  clear  from  claimant's 
own  testimony  that  he  had  established  no  residence  upon  the  land  and 
had  not  even  seen  it.  It  is  equally  clear  that  his  affidavit  was  made 
before  the  clerk  of  the  court  by  advice  of  his  attorney,  who  also  misled 
him  in  regard  to  the  necessity  of  establishing  his  residence  thereon. 

You  say,  *<  I  do  not  think  the  claimant  should  be  deprived  of  his 
entry  and  the  valuable  improvements  thereon  b^^  reason  of  the  defect 
in  his  affidavit.  He  appears  to  have  honestly  believed  that  he  could 
legally  make  the  affidavit  as  he  did.  lie  is  hereby  allowed  to  make 
before  either  of  you,  and  tile  a  proper  affidavit." 

You  cite  also  in  support  of  your  said  decision  Thompson  v.  Lange  (5 
L.  D.,  248),  and  lioe  r.  Schang  (5  L.  D.,  394). 

These  cases  will  not  under  the  facts  in  this  ciise  support  your  de- 
cision. 

In  the  case  of  Thompson  v.  Lange,  Lange  had  filed  a  supplemental 
homestead  affidavit  fifteen  days  before  the  contest  was  instituted,  which 
cured  the  defects  iu  his  original  entry,  and  such  defect  might  be  cured 
before  the  intervention  of  an  adverse  claim  5  and  iu  Roer.  Schang,  the 
insufficiency  of  such  affidavit  was  not  put  iu  issue  in  the  contest  nor 
alleged  in  the  appeals. 

In  the  case  under  consideration  however,  Eankin  had  filed  no  supple- 
mental affidavit,  and  the  irregularity,  or  defect  in  his  original  entry  is 
directly  in  issue. 

In  Brassfield  v,  Eshom  (G  L.  D.,  722),  it  was  held  that  a  similar  defect 
could  be  cured  before  the  intervention  of  an  adverse  claim. 

Eshom  in  said  case  had  moved  U))ou  the  land  with  his  family  befoi^ 
the  filing  of  Brasstield's  affidavit  of  contest  and  it  was  held  that  Eshom-s 
entry,  ''although  originally  defective  and  voidable,  was  cured  by  his 
subsequent  settlement,  residence  and  improvements,  as  shown,  and  the 
same  having  been  thus  cured  prior  to  the  institution  of  said  contest  of 
Brassfield,  the  latter  cannot  be  held  in  tbis  respect  to  have  acquired  any 
rights  thereunder." 
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In  the  case  under  consuleratioti  however  the  contest  affidavit  was  filed 
before  claimant  ever  saw  the  land  or  made  any  attempt  to  establish  his 
residence  thereon,  and  the  preference  rij^hts  of  contestant  have  there- 
fore intervened. 

Section  2294  of  the  Revised  Statutes  provides, 

Iq  any  case  ia  which  the  applicant  for  the  benefit  of  the  homestead,  and  whose 
faintly,  or  Home  member  thereof,  is  residing  on  the  land  which  he  desires  to  enter,  and 
upon  which  a  bona  fide  improvement  and  settlement  have  been  made,  is  prevented  by 
reason  of  distance,  bodily  infirmity,  or  other  good  canse,  from  personal  attendance  at 
the  district  land  office,  it  may  be  lawful  for  him  to  make  the  affidavit  required  by  law 
b.^fore  the  clerk  of  the  court  for  the  county  in  which  the  applicant  is  an  actual  resi- 
dent and  to  transmit  the  same,  with  the  fee  and  commissions,  to  the  register  and  re- 
ceiver. 

Bankin  not  bein^  married  and  neither  himself  nor  any  member  of 
his  family  being  residents  upon  said  land  at  the  time  his  affidavit  was 
made  before  the  clerk  of  the  county,  and  as  such  defective  entry  was 
not  cured  prior  to  the  intervention  of  O'Oonuell's  rights  as  contestant, 
Kankin's  entry  was  illegal  and  must  be  canceled. 

Your  said  decision  is  therefore  reversed. 


DESERT  L..VXD  ENTUV— COMPACTNESS— EQUITABLE  ADJUDICATION. 

Joseph  Himmelsbach. 

An  amendment  of  the  entry  will  be  required  where  the  rule  as  to  compactness  has 
not  been  observed  ;  and  such  an  amendment,  when  made  after  the  lapse  of  the 
statutory  period  for  reclamation  and  proof  thereof,  should  only  embrace  land 
already  reclaimed. 

Rale  29  of  Equitable  Adjudication  is  applicable  where  the  failure  to  make  proof  and 
payment  within  the  statutory  period  was  the  result  of  ignorance,  accident,  or 
mistake,  and  n'^  adverse  claim  exists. 

Rnle  30  of  Equitable  Adjudication  is  applicable  where  failure  to  reclaim  the  land  and 
make  proof  and  payment  within  the  statutory  period  was  the  result  of  ignorance, 
accident,  or  mistake,  or  of  obstacles  which  could  not  be  overcome,  and  no  ad- 
verse claim  exists. 

Secretary  Vilas  to  Commissioner  Stoclcslager^  August  21,  1888. 

I  have  considered  the  appeal  of  Joseph  Hiinmelsbach  from  the  decis- 
ion of  your  office  of  September  25,  1886,  sustaiuinjj  the  action  of  the 
local  officers  iu  rejecting  his  proof  and  suspending  his  desert  land  en- 
try, Ko.  42,  for  the  XE.  i  NW.  J,  Sec.  31,  and  SW.  J  of  Sec.  30,  T.  32 
N.,  R.  99  W.,  and  SE.  J,  and  NE.  i  SW.  J,  and  E.  i  XW.  J,  and  NW. 
J  NW.  J,  See.  25,  T.  32  N.,  R.  100  W.,  and  SW.  J  SW.  J,  Sec.  24,  and 
E.  4  SE.  i  Sec.  23,  T.  32  N.,  R.  100  W.,  Evanston  district,  Wyoming 
Territory. 

The  entry  was  made,  September  13,  1879,  and  August  7,  1880,  claim- 
ant having  relinquished  as  to  the  NE.  ^,  NW.^,  Sec.  31,  offered  proof 
and  tendered  pa^'ment  as  to  the  balance  of  said  laud. 
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The  tract,  after  said  relinquishment,  was,  as  appears  from  the  plat 
thereof,  nearly  two  and  a  half  miles  in  length  and  from  a  quarter  to  a 
half  mile  in  width,  running  in  a  northwesterly  direction  tbrouj^h  parts 
of  four  sections  of  land,  and  lying  in  a  zigzag  line  so  as  to  form  a  nar- 
row strip. 

This,  in  the  language  of  the  general  circular  of  March  1, 1884  (p.  35), 
is  ^'  a  gross  departure  from  allreasouable  requirements  of  compactness.'' 
The  circular  of  instructions  to  local  officers  of  September  3,  1880,  ex- 
pressly applies  to  entries  of  desert  lands  ma4e  before  its  issuance,  and 
provides  that  such  entries  made  on  ^<  lands  not  compact  in  any  trae 
sense"  will  be  suspended  by  your  office  and  ''  the  parties  called  upon  to 
amend  their  entries  so  as  to  conform  to  law  ;  failing  to  do  which,  after 
proper  notice,  such  entries  will  be  held  for  cancellation."  (7  C.  L.  O., 
138). 

No  excuse  being  offered  for  this  failure  to  observe  the  requirement  of 
compactness,  your  office,  pursuant  to  said  circular,  properly  required 
the  claimant  to  amend  his  entry  "  so  as  to  conform  to  law." 

But,  it  further  appears,  that  proof  of  reclamation  was  not  made  and 
payment  for  the  land  tendered  until  about  four  years  after  the  statutory 
period  for  making  such  proof  and  payment  had  elapsed,  and  said  proof 
does  not  show  whether  the  land  was  recjaimed  within  the  statutory 
period  or  thereafter.  The  entry,  therefore, *after  it  is  properly  amendetl, 
will  have  to  be  submitted  to  the  Board  of  Equitable  Adjudication  for 
confirmation,  under  either  Rule  29  or  30  of  the  "additional  rules" of 
equitable  adjudication,  of  April  28,  1888  (6  L.  D.,  799)— under  the  for- 
mer, if  the  land  was  reclaimed  within  the  statutory  period,  and  under 
the  latter,  if  not  reclaimed  within  that  period.  Those  rules  authorize 
the  submission  of  desert  land  entries  to  the  Board  for  confirmation  in 
the  following  cases : 

29.  All  desert  land  entries  in  which  the  final  proof  and  payment  were  not  made 
within  three  years  from  the  date  of  entry,  bnt  in  which  the  claimant  was  dniy  quali- 
fied, the  land  properly  subject  to  entry  nuder  the  statute  and  subsequently  reclaimed 
in  time  according  to  its  requirements  in  which  the  failure  to  make  proof  and  pay- 
ment was  the  result  of  ignorance,  accident,  or  mistake,  and  in  which  there  is  no  ad- 
verse claim. 

30.  All  desert  land  entries  in  which  neither  the  reclamation,  nor  the  proof  and 
payment  were  made  within  three  years  from  date  of  entry,  but  where  the  entryman 
was  duly  qualified,  the  land  properly  ^subject  to  enter  under  the  statute,  the  legal 
requirements  as  to  reclamation  complied  with,  and  the  failure  to  do  so  in  time  wa» 
the  result  of  ignorance,  accident,  or  mistake,  or  of  obstacles  which  he  could  not  con- 
trol, and  where  there  is  no  adverse  claim. 

In  order  to  avail  himself  of  the  benefit  of  Rule  29,  the  claimant  must 
show  that  his  failure  to  make  proof  and  payment  within  the  statutory 
period  "  was  the  result  of  ignorance,  accident,  or  mistake,"  and  under 
Bule  30,  that  his  failure  to  reclaim  the  land  and  make  proof  and  payment 
within  said  period,  "  was  the  result  of  ignorance,  accident  or  mistake, 
or  of  obstacles  which  he  could  not  control."  Neither  rule  applies  where 
there  is  an  adverse  claim. 
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The  entry  in  this  case,  therefore,  must  in  the  first  place,  be  amended 

"  so  as  tx)  conform  to  law ''  in  the  matter  of  compactness,  and  in  the 

second  place,  the  claimant  must  make  proof  of  facts  bringing  the  entry 

within  the  provisions  of  one  or  the  other  of  the  above  rules,  so  that  it 

may  be  submitted  thereunder  to  the  Board  of  Equitable  Adjudication 

for  confirmation. 

The  amendment  can  only  embrace  land  already  reclaimed  at  the  date 
thereof. 

You  are  instructed  to  direct  the  local  officers  to  allow  the  claimant, 

within  ninety  days  after  notice  hereof,  to  file  such  amendment  and 

make  payment  for  the  land  and  proof  of  reclamation  in  support  of  the 

amended  entry,  and,  also,  proof  bringing  said  entry  within  the  purview 

of  one  or  the  other  of  said  rules,  when  the  same  will  be  submitted  for 

coufirmation  to  the  Board  of  Equitable  Adjudication. 

The  decision  of  3'our  office  is  modified  accordingly. 


DUKESS—ABAXDOXMENT— FINAL  PROOF. 

Plaxt  et  al.  v.  Geaham. 

It  isi  not  necessary  that  there  sUonld  be  actual  personal  violence  to  constitute  duress. 
Jt  may  be  effected  by  that  degree  of  constraint  ordanger^  either  actnallyinilictedy 
or  threatened  and  impending,  which  is  sufficient  in  severity  or  apprehension  to 
overcome  the  mind  and  will  of  a  person  of  ordinary  firmness. 

Temporary  absences  from  the  land  that  indicate  no  intention  of  abandonment  may  be 
excused  after  the  establishment  of  a  bona  fide  residence. 

Proof  taken  before  business  hours,  on  the  morning  of  the  day  advertised,  is  irregu^.ar 
and  defeats  the  object  of  the  notice,  and  in  such  a  case  new  proof  will  be  required. 

Secretary  Vilas  to  Commissioner  Stoclslager^  Avgust  22,  1888. 

I  have  considered  the  appeal  of  John  H.  Graham  from  your  decision 
of  August  17,  1886,  rejecting  his  final  i>roof  for  the  W.  ^  of  the  NE.  J 
and  the  B.  i  of  the  NW.  J  of  Sec.  25,  T.  33  S.,  K.  16  W.,  Larned  land 
district,  Kansas,  and  awarding  the  tract  to  the  contestants. 

Graham  filed  Osage  declaratory  statement  August  9,  alleging  settle- 
ment May  10, 1884.  His  first  act  of  settlement  consisted  in  staking  out 
his  claim,  and  commencing  a  dug-out — which  last  he  subsequently 
abandoned,  being  in  doubt  whether  it  was  within  the  limits  of  his  claim — 
and  the  commencement  of  a  second  dug-out  near  the  centre  of  his  claim 
which  he  was  engaged  in  completing  between  May  10,  and  about  June 
10,  1881,  when  he  went  to  Harper,  Kansas,  about  sixty  miles  distant,  on 
account  of  the  sickness  of  his  mother;  but  soon  after  returned  and  re- 
mained until  some  time  in  August  following,  when  he  again  went  to  Har- 
per with  his  father.  This  visit  to  Harper  appears  to  have  been  caused  by 
sickness  of  his  father  and  sister.  He  returned  to  his  land  several  times 
between  August  and  I^ovember,  and  exercised  acts  of  ownership.  On  the 
oth  or  7th  of  November,  he,  and  his  father,  supplied  themselves  with  pro- 
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visions  and  returned  to  their  tract,  and  commenced  plowing.  Some 
four  acres  bad  been  broken  upon  this  tract  by  claimant,  between 
the  date  of  his  seUlement  and  July  16,  following.  While  engaged  in 
plowing  he  was  attacked  by  John  W.  Piatt,  oue  of  the  plaintiffs  in  this 
case,  and  by  the  threats,  menaces,  and  intimidations  of  Piatt,  Tennison, 
and  others,  under  t1ie  leadership  of  one  Flato,  was  driven  from  the  land 
in  question.  The  land  had  been  enclosed  by  a  wire  fence,  by  said  Flato, 
a  member  of  the  cattle-firm  of  Flai'o  &  Piatt,  after  claimant's  settlement 
and  prior  to  November  7,  which  enclosure  embraced  four  sections,  in- 
-cluding  the  land  in  question.  Plaintiffs,  Piatt  and  Tennison,  were  in 
Flato's  employ  as  cattle-men,  or  "  cowboys,''  and  had  made  the  following 
filings  which  covered  the  land  in  question,  namely  : 

Piatt  filed  his  Osage  declaratory  statement  for  the  S  W.  J  of  the  NE- 
i,  the  SE.  i  of  the  NW.  J,  the  NW.  J  of  the  NE.  J,  and  the  NB.  J  of 
the  SW.  J,  of  said  section,  Novemb'3?  24,  1884,  alleging  settlement  Sep- 
embesr  23,  1884.  Tennison  filed  his  Osage  declaratory  statement  for  the 
NW.  J  of  the  NB.  J,  and  the  NE.  J  of  the  NW.  J.  of  Sec.  25,  and  the 
SW.  J  of  the  SE.  J,  and  the  SE.  J  of  the  S W.  J,  of  Sec.  24,  said  town- 
ship and  range.  Tennison  thus  covered  the  north  eighty,  and  Piatt  the 
south  eighty,  of  claimant's  tract. 

On  September  24,  1884,  Graham  advertised,  by  the  usual  notice,  his 
intention  to  make  final  proof  before  George  H.  Sexton,  a  notary  pablic 
at  Sexton,  Kansas,  November  15,  1884.  He  arrived  there  with  his  wit- 
nesses on  the  night  of  the  I4th,  preceding  the  day  advertised  for  mak- 
ing final  proof,  when  he  was  advised  that  Flato  and  his  party,  includ- 
ing the  plaintiffs  Piatt  and  Tennison,  and  six  others,  were  camped  back 
of  Sexton's  house,  and  claimant  and  his  party  were  advised  by  Sexton's 
clerk  to  conceal  themselves,  and  not  make  known  their  presence,  and 
he  conducted  claimant  and  his  witnesses  to  a  place  some  distance  from 
Sexton's  house,  where  they  camped  for  the  night.  Claimant  and  his  wit- 
nesses appear  to  have  been  intimidated  by  the  presence  of  Flato  and  his 
party ;  and  their  fears  appear  to  have  been  participated  in  by  the  notary 
public,  who  waited  upon  claiaiaut  and  his  witnesses  at  four  o'clock  on 
the  morning  of  the  15th,  and  advised  him  that  it  would  be  necessary 
for  him  to  take  his  proof  then  if  he  took  it  at  all,  giving  as  an  excuse 
therefor  press  of  business.  Claimant  and  his  witnesses  were  also  in- 
formed that  Sexton  had  been  offered  oue  hundred  dollars  by  Flato  to 
prevent  claimant  from  making  his  final  proof.  Claimant  deninrred  to 
making  proof  at  that  hour,  but  was  advised  by  the  notary  public,  who 
claimed  to  have  knowledge  of  the  law,  that  it  would  be  perfectly  legal 
and  proper  to  make  his  proof  at  that  time.  Proof  was  accordingly  hur- 
riedly made,  at  four  o'clock  on  the  morning  of  November  15,  1884.  Im- 
mediately upon  making  proof  claimant  and  his  witnesses  departed, 
avoiding  Flato,  Piatt,  Tennison,  and  others  of  their  party. 

Upon  learning  that  claimant  had  made  proof,  Piatt  and  Tennison 
filed  protest,  which  was  forwarded  to  the  local  office,  whereupon  a  hear- 
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ing  was  ordered,  at  which  voluminous  testimony  was  taken.  An  exam- 
ination of  this  testimony  discloses  the  fact  that  claimant  established  his 
residence  in  good  faith  and  with  the  intention  of  making  it  his  home, 
on  the  10th  of  Alay,  1884;  that  he  resided  upon  the  tract  until  about 
the  19th  of  June,  improving  the  same  and  exercising  all  the  ordinary 
acts  of  ownership,  when  he  left  and  went  to  Harper,  where  his  brother 
and  sister  resided.  He  returned  to  his  land  the  last  of  July  or  the  first 
of  August;  and  about  the  19th  of  August,  1884,  he  again  went  to 
Harper,  with  his  father,  who  was  taken  sick  and  required  his  attention. 
Claimant  also  suffered  from  sickness  (typhoid  fever). 

The  circumstances  are  sufficient  to  excuse  his  absence  from  the  land. 
His  residence  was  legally  established  upon  the  land  May  10,  1884  (See 
Grimshaw  v.  Taylor,  4  L.  D.,  330).  The  evidence  fails  to  show  any 
abandonment  or  intention  on  the  part  of  claimant  to  abandon  tlie  land 
at  any  time.  All  the  improvements  upon  the  lands  are  not  shown  to 
be  of  the  value  testified  to  upon  the  final  proof;  but  it  is  testified  to  by 
the  witnesses  on  final  proof  of  the  hearing  that  the  mistake  of  one  hun- 
dred dollars  in  the  valuation  was  the  mistake  of  the  notary  public,  they 
having  placed  the  valuation  of  the  improvements  at  $150  instead  of 
8250,  as  inserted  by  the  notary. 

Claimant  appears  to  have  been  the  victim  of  a  conspiracy  on  the  part 
of  plaintiffs,  sicting  under  the  direction  of  Flato,  to  prevent  bis  acquiring 
title  to  the  land  in  question.  The  evidence  of  collusion  and  duress  on 
the  part  of  plaintiffs  is  manifest.  The  fact  that  there  was  no  actual 
personal  violence  used  is  immaterial.  The  scene  when  the  claimant  re- 
turned with  his  father  to  resume  the  cultivation  of  the  tract  in  question 
was  well  calculated  to  excite  fear  in  the  nnnd  of  persons  of  ordinary 
firmness.  *' Duress"  is  defined  by  the  elementary  authorities  as  con- 
stituting that  degree  of  constraint  or  danger,  either  actually  indicted 
or  threatened  and  impending,  which  is  sufiicient  in  severity  or  appre- 
hension to  overcome  the  mind  and  will  of  a  person  of  ordinary  firmness. 
See  Brown  i?.  Pierce  7  Wall.,  214-5);  Underwood  v.  Ives  (2L.  D.,  G02j.) 

Neither  Piatt  nor  Tennison  made  filings  until  after  they  had  ejected 
the  claimant  and  his  father  from  the  tracts  within  the  enclosure  of 
Flato,  heretofore  referred  to.  Flato  located  both  ])laintiffs  upon  their 
respective  claims,  and  appears  to  have  supplied  them  with  the  neces- 
sary assistance  to  effect  their  settlements.  Both  plaintiff's,  although 
owning  no  stock  of  their  own,  erected  corrals  as  a  portion  of  their  im- 
provements on  their  respective  tracts.  Both  were  in  the  emi)l()3'  of 
Flato  and  his  co-partner.  Their  testimony  that  they  took  up  the  tracts 
for  their  own  use  and  benefit  can  have  little  weight,  in  view  of  the  sur- 
rounding circumstances,  and  the  acts  of  the  parties. 

Claimant  is  shown  to  be  an  "actual  settler"  within  the  meaning  of 
section  2283.  He  went  upon  the  land  for  the  pnrpose  of  seeking  a 
home  and  he  has  the  qualifications  of  a  pre-einptor.  See  United  States 
r.  Woodbury  (5  L.  D.,  303). 
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The  evidence  shows  good  faith  on  the  part  of  claimant,  and  fails  to 
sustain  the  allegations  of  contestants.  The  contest  should  therefore 
be  dismissed.  The  proof  is,  however,  defective.  Proof  taken  at  four 
o'clock  a.  m.,  of  the  day  advertised  is  irregular  and  defeats  the  object 
of  the  notice. 

Graham  will  therefore  be  allowed  sixty  days  after  receipt  of  the  no- 
tice of  this  decision  to  re-advertise  and  submit  new  proof  showing  due 
compliance  with  the  law. 

Your  decision  is  reversed. 


PRACTICE-XOTICE— ATTORNEY. 

Clark  v,  Shuff  et  al. 

Notice  to  the  plaintiff's  attorney  of  the  day  fixed  for  hearing  is  legal  notice  to  the 
plaintiff ;  and  his  failure  to  appear,  either  in  person  or  by  connsel,  on  the  day  so 
fixed,  justifies  a  dismissal  of  the  contest. 

First  Assistant  Secretary  Muldrow  to  Commisswner  StocksUiger^  August 

22,  1888. 

Aaron  T.  Dungan  made  ti.mber  culture  entry  March  3,  1879,  for  the 
NW.  i,  Sec.  28,  T.  21  S.,  R.  24  W.,  Larned,  kansas.  His  relinquish- 
ment of  said  entry,  dated  February  21, 1882,  is  endorsed  upon  his  re- 
ceiver's receipt,  together  with  his  acknowledgment  thereof,  made  April 
4,  1885. 

On  April  10,  1885,  John  R.  Shuff  initiated  contest  against  said  entry, 
and  the  local  officers  ordered  <i  hearing  to  be  held  on  June  25, 1885. 
Neither  party  ai)pearing,  the  contest  was  dismissed.  On  July  28, 1885, 
Shuff  again  presented  an  affidavit  of  contest,  which,  as  shown  by  the 
register's  endorsement  thereon,  w^as  "not  received,  office  being  closed 
on  account  of  fire." 

From  a  transcript  of  the  records  of  the  local  office,  transmitted  Feb- 
ruary 17, 1886,  it  appears  that  one  Oscar  T.  Pressen  initiated  contest 
against  the  said  entry  October  1,  1885,  that  hearing  was  set  therefor 
January  10, 1886,  and  that  "  plaintiff  filed  motion  to  continue  and  case 
continued  till  March  5,  at  10  A.  M.    Defendant  in  default." 

March  15, 1886,  the  entry  of  Dungan  was  canceled  by  relinquishment, 
and  on  the  same  day  Everett  H.  Clark  made  timber  culture  entry  for 
the  land  in  question. 

On  April  21,  1886,  your  office,  referring  to  a  letter  dated  October  31, 
1885,  addressed  to  the  Hon.  Commissioner  by  said  Shuff,  wherein  he 
stated  that  his  attorneys  **  have  defrauded  me  out  of  the  land,"  re-in- 
stated his  (Shuff's)  contest  and  dismissed  that  of  Pressen.  From  this 
action  Clark  appeals. 

Messrs.  Morris  and  Morris,  attorneys,  who  initiated  contest  for  Shaff, 
forwarded  to  your  office  their  affidavit,  dated  January  11,  1880.  This 
affidavit  sets  forth  that  they  notifle  I  Shuff  by  letter,  dated  April  10, 
1885,  addressed  to  him  at  Arthur,  Kansas,  that  the  hearing  upon  his 
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contest  was  set  for  June  25, 1885 ;  that  the  local  office  and  that  of  affi- 
ants were  in  the  same  bnikling ;  that  the  register  promised  affiants  that 
no  action  would  be  taken  without  notice  to  affiants,  in  any  case  in  which 
they  were  docketed  as  attorneys ;  that  during  said  day  of  hearing  one  of 
the  affiants  was  engaged  in  the  trial  of  another  case  in  said  local  office ; 
that  they  were  subsequently  informed  that  the  case  of  Shuff'tJ.Dungan 
had  been  dismissed  for  default  at  4  P.  M.  on  said  day ;  that  on  the  next 
day,  June  26, 1885,  the  register  refused  tlie  affiant's  application  to  re-oi>eu 
the  case ;  that  on  the  same  day  they  notified  Shuff  of  the  dismissal  of 
his  contest,  and  that  since  then  they  have  neither  seen  nor  heard  of 
Shuff,  except  by  your  office  letter  of  November  17,  1885. 

The  said  affidavit  further  sets  forth  that  the  contest  docket  shows 
that  by  a  clerical  error  one  P.  0.  Hughes  was  docketed  as  Shuff's  attor- 
ney, instead  of  affiants.  They  also  aver  that  they  instituted  in  good 
faith,  as  attorneys,  the  said  contest  of  Pressen,  and  that  they  had  caused 
personal  service  of  the  said  contest  of  Shuft'  to  be  made  upon  Dungan* 

This  affidavit  also  shows  that  Shuff's  attorneys  had  received  notice 
of  the  hearing  mentioned,  and  it  being  well  settled  that  notice  to  the 
attorney  of  record  is  notice  to  his  client,  it  necessarily  follows,  that,  in 
law,  Shuft*  was  notified  of  the  day  of  hearing.  Neither  he  nor  his  attor- 
neys having  appeared  in  the  case  at  the  time  set  for  hearing,  the  local 
officers  were  justified  in  dismissing  the  contest  for  default.  If  Shuff  has 
been  injured  by  the  neglect  of  his  attorneys,  his  remedy,  if  any  he  have, 
mnst  be  sought  in  the  courts  and  not  before  the  Land  Department. 

Shuff's  contest  having  been  properly  dismissed,  and  no  appeal  from 
such  dismissal  having  been  taken  at  the  time  Dungan's  entry  was  can- 
celed on  relinquishment,  and  Pressen^s  contest  being  also  dismissed 
without  appeal,  the  said  entry  of  Clark  should  be  allowed  to  stand. 

Your  office  decision  is  reversed. 

DESEUT  LAND  ENTRY— FINAL  PROOF. 

Adam  Schindler. 

The  final  proof  mnst  show  what  proportion  of  each  lej^al  sub'divislon  has  been  irri- 
gated ;  and  if  deficient  in  that  respect,  snpplemental  proof  will  be  required. 

On  submitting  final  proof  relinquishment  >^ill  be  required  of  such  legal  subdivisions 
as  have  not  been  subbtautially  reclaimed. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  22,  1888. 

I  have  before  me  the  appeal  of  Adam  Schindler  from  your  decision 
of  July  3,  1886,  holding  for  cancellation  his  Desert  Land  Entr^',  No.  56, 
made  March  12, 1880,  for  the  S.  J  NE.  |,  Sec.  23;  S.  J  N  VV.  i.  Sec.  24,  T. 
4  N.,  R.  2  W.,  Boise  City  district,  Idaho. 

Proof  was  made  October  10,  1882,  and  on  June  25,  1884,  your  office, 
construing  that  proof  to  mean  that  '*  only  one-third  of  the  land  has  been 
irrigated  and  reclaimed,"  required  "supplemental  proof  showing  more 
thorough  irrigation,''  and  afterwards,  on  July  3,  1886,  for  want  of  such 
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farther  proof,  made  the  decision  first  above  mentioued  and  from  which 
the  appeal  is  taken. 

In  answer  to  the  quesUon, — ^*  Has  the  whole  tract  been  irrigated  and 
cultivated  by  you  in  any  one  season!"  the  claimant  said:  *'Xot  the 
whole  tract.  About  45  acres  have  been  cultivate.  A  portion  of  the 
land,  fiity  acres,  lies  on  a  hi^h  bend,  and  is  broken  and  can  not  be  irri- 
gated." This  does  not,  especially  when  taken  in  connection  with  the 
remainder  of  the  proof,  really  bear  the  construction  put  npon  it  by  your 
office, — that  ^<only  one-third  of  the  land  had  been  irrigat<ed  and  re- 
claimed." What  is  said  is  that  only  forty-five  acres  had  been  cultirated^ 
and  that  ^yy^  acreSj  owing  to  their  being  high  and  broken  laud  coald 
not  be  irrigated,  thus  implying  that  all  but  these  inaccessible  fifty  acres 
had  been  *'  irrigated."  And  in  other  portions  of  the  proof  the  entrymaa 
swears  as  follows : 

I  ha^  e  conducted  water  sufficient  to  irri<;ate  all  of  the  land  and  have  cnltivated  a 
portion  of  it.  A  sufficient  amount  of  water  haa  been  taken  o>n  the  land  to  irrigate  the 
entire  tract.  J  portion  of  each  legal  subdivision  has  been  irrigated  for  three  seasons  since 
I  made  entry.  1  have  a  supply  of  at  least  three  inches  to  the  acre.  A  sufficieut 
amount  has  been  conducted  that(9ic)  portion  of  each  subdivision  to  raise  good  crops. 
The  water  is  conducted  to  and  through  the  entire  length  of  the  land  by  a  ditch  eleven 
feet  wide  at  the  bottom  and  is  taken  from  Boise  River.  (It  is)  distributed  over  the 
land  by  flooding  and  through  ditches  running  from  the  main  ditch  and  cut  with 
a  plow.  There  w&s  no  natural  water  supply  upon  the  land  or  any  portion  of  it.  No 
portion  of  the  land  would  produce  any  kind  of  crop  without  irrigation.  All  the 
grains  and  vegetables  grown  in  this  latitude  can  now  be  grown  upon  the  land.  In 
1880,  cultivated  thirty  acres  and  raised  three  hundred  bush,  wheat,  two  hundred 
bush,  barley,  one  hundred  bush,  oats,  and  one  hundred  or  more  of  potatoes  and  other 
vegetables.  In  1H81  and  188*2,  about  four  hundred  bush,  oats,  two  hundred  bo^Ii. 
wheat  and  barley,  and  three  hundred  bush,  potatoes  each  year.  A  portion  of  each 
legal  subdivision  was  cultivated  I  own  one-fifteenth  interest  in  a  ditch  carrying 
four  thouaaud  inches  of  water.  I  was  one  of  the  original  locators  of  the  ditch  (Rec- 
ord evidence  herewith  furnished). 

As  this  proof  fails  to  show  w)i^t  proportion  of  each  legal  subdivision 
has  been  irrigate*!,  supplemental  proof  will  be  required  in  accordance 
herewith,  together  with  a  relinquishment  of  those  legal  subdivisions  (if 
any)  of  which  there  has  not  been  substantial  reclamation. 

Should  such  relinquishment  destroy  the  contiguity  of  the  entry,  the 
entryraau  will  be  alloweil  sixty  days  from  notice,  in  which  to  elect 
which  contiguous  tracts  he  will  retain. 

Your  decision  is  modified  accordingly. 


SECOND  HOMESTEAD  ENTRY— APPLICATIOX. 

W.  H.  Miller. 

A  petition  for  leave  to  make  a  second  homestead  entry  will  not  be  considered  in  the 
absence  of  a  formal  application  for  a  specific  tract  of  laud. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  22,  188S. 

Un  February  5, 1886,  on  the  petition  of  William  H.  Miller  that  an  ille- 
gal homestead  entry  therefore  made  by  him,  be  canceled,  and  he  he 
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allowed  to  enter  the  same  tract  under  the  homestead  law,  your  office 
ordered  the  cancellation  of  the  illegal  entry,  but  declined  to  allow  Miller 
to  make  another  entry,  on  the  ^rround  that,  inasmuch  as  he,  Miller,  had 
exercised  his  pre-emption  right,  there  was  "  no  occasion '^  for  his  making 
a  homestead  entrv. 

On  April  19, 1888^  this  Department,  citing  the  case  of  Fremont  8^ 
Graham  (4  L.  D.,  310),  modified  your  ^aid  decision  so  far  as  to  hold  that 
the  question  whether  or  not  Miller  should  be  allowed  to  make  a  home- 
stead entry,  should  be  decided  only  when  (if  ever)  he,  Miller,  should 
actually  '*  apply"  to  make  such  an  entry  of  some  particular  tract. 

By  letter  of  May  10, 1888,  you  "  call  the  attention  "  of  the  Department 
to  the  fact  that  in  Miller's  petition  he  mentions  '*  the  land  covered  by 
his  canceled  H.E."  as  the  "particular  tract  "of  which  he  wishes  to  make 
entry. 

This  mention  of  a  particular  tract,  in  the  petition  for  restoration  of 
the  homestead  right,  was  not  overlooked  ;  but  the  view  was  entertained 
that,  although  asked  with  express  reference  to  the  tract  mentioned,  the 
question  raised  by  Miller  was  really  one  of  those  "hypothetical"  ones, 
which,  as  was  said  in  the  Graham  case,  "the  Department  has  as  a  rule 
refused  to  consider." 

To  this  view  I  must  still  adhere.  Miller  has  not  actuallj^  "applied," 
in  due  form  of  law,  to  make  the  entry  which  he  wishes  to  have  leave  to 
make,  and  a  favorable  decision  upon  his  x)etition  would  not  constitute 
an  approval  of  entry -papers  duly  filed,  but  only  an  announcement  in  ad- 
vance that,  if  he  should  thereafter,  at  his  option,  "  apply"  for  the  tract 
in  question  in  the  way  prescribed  by  the  statute  and  the  regulations, 
snch  an  application  would  be  approved.  A  reference  to  section  2290  of 
the  Rev.  Stat.,  and  to  the  circular  of  March  1,  1884,  will  suffice  to  show 
that  Miller's  petition  "for  a  restoration  of  his  homestead  right"  is  in 
no  sense  an  actual  present  "application"  to  make  entry,  such  as  final 
action  could  be  taken  on. 

The  departmental  decision  of  April  19,  last  is  therefore  adhered  to, 
and  the  papers  transmitted  with  your  said  letter  of  May  10,  1888,  are 
herewith  returned. 


SWAMP  LAXI>— ACCRETION;  .JUKISDICTIOX. 

The  Middle  Grounds. 

As  tbe  tract  in  question  be1on<;8  either  to  thn  owner  of  the  adjacent  land,  or  passed 
to  the  State  auder  the  Mwamp  grant,  the  Department  will  take  no  action  in  de- 
terininiuK  the  ownership  thereof,  aM  the  question  involved  lies  properly-  within 
the  jurisdiction  of  the  courts. 

Secretary  Vilas  to  Commissioner  Stockslager^  August  23,  18S8. 

Ill  the  Saginaw  Bay  in  Michigan,  which  is  a  navigable  arm  of  Lake 
HaroD  of  some  fort}'  or  fifty  miles  in  length,  and  ten  miles  or  more  iu 
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width,  there  was,  when  tlie  goverament  survey  was  made  in  the  year 
1853,  an  island,  now  called  Mai-Sou  Island,  which  was  surveyed  in 
fractional  lots  as  lying  in  sections  5,  7,  8,  17  and  18,  township  16,  N., 
range  9,  E.,  containing  altogether  174.22  acres.  This  land  was  patented 
by  the  United  States  on  the  14th  of  February,  1868,  to  a  pre-emption 
settler,  and  the  title  under  that  patent  has  since  been  transferred  to  H. 
H.  Warner. 

The  plat  of  the  government  survey  also  shows  that  at  some  consid- 
erable distance,  a  mile  and  a  half  to  two  miles,  to  the  northeast,  two 
small  marshy  islets  of  land  appeared,  of  such  inconsiderable  siz3  and 
so  wet  that  no  distinct  plat  of  them  as  parts  of  any  section  was  made, 
but  the  surveyors  simply  marked  them  as  "  wet  marsh."  Necessarily, 
therefore,  if  this  survey  was  any  indication  of  the  fact,  these  small 
plots  of  wet  marsh  passed  to  the  State  under  the  swamp  land  act  of 
September  28, 1850.  That  act  was  a  present  grant  and  vested  the  title 
to  all  the  swamp  and  overflowed  lands  of  this  character  within  the 
limits  of  the  State  in  the  State  upon  its  psi^sage.  Whether  or  not  a 
tract  of  laud  passed  to  the  State  by  virtue  of  that  grant,  dei)eiids 
simply  upon  the  question,  what  was  the  character  of  the  land  at  the 
time,  as  being  swamped  or  overflowed  ?  A  special  agreement  has  been 
made  with  Michigan,  (1  Lester,  542)  as  with  some  other  States,  where- 
by the  field  notes  of  the  government  survey  are  to  be  conclusively  taken 
as  tbe  basis  of  determination  of  swamp  and  overflowed  land  in  that 
State  and  of  adjustment  under  the  grant.  That  renders  the  determi- 
nation easy  in  this  case;  but  were  it  not  so,  the  question  might  he  tried 
and  answered  by  a  court  and  jury,  upon  the  oral  proof  of  witnesses 
able  to  state  the  facts  so  as  to  authorize  a  verdict. 

E.  R.  Co.  V.  Fremont  Co.  (9  Wall.,  89) ;  11.  R.  Co.  v.  Smith  (9  Wall., 
95) ;  Buena  Vista  Co.  v.  R.  R.  Co.  (112  U.  S.,  165,  176). 

This  recital  of  the  facts  shows  that  all  of  the  title  of  tho  United 
States  to  the  swamp  and  overflowed  lands  mentioned,  being  such  as 
were  shown  by  the  plat  and  field  notes  of  the  survey,  passed  to  the 
State  in  1850,  and  that  all,  the  title  of  the  United  States  to  >fai-Soa 
Island  passed  to  the  patentee  in  1868.  Thus  the  jurisdiction  of  the 
Interior  Department  over  these  granted  lands  was  terminated  as  to 
MaiSou  Island,  at  least  (United  States  v.  Shurz  (102  U.  S.,  378),  What- 
ever jurisdiction  remained  in  the  Secretary  of  the  Interior  in  regard  to 
the  swamp  and  overflowed  land  which  passed  to  the  State  of  Michigan, 
is  to  be  found  in  section  2480  of  the  Revised  Statutes,  which  is  ba^ed 
on  the  act  of  September  28,  1850,  (9  Stats.,  519)  the  second  section  of 
which  provided  that  it  should  be  the  duty  of  the  Secretary 

As  soon  as  it  may  be  practicable  after  the  passage  of  tbis  act,  to  make  out  aa  accu- 
rate list  and  plats  of  tbe  lands  described  as  aforesaid,  and  transmit  the  same  to  the 

Governor And  at  tbe  request  of  said  Governor  cause  a  pateut  to  l>e 

issued  to  tbe  State  therefor. 

On  the  24th  of  February  last,  you  made  a  report  to  this  Department 
relative  to  a  survey  made  in  September,  1887,  by  Henry  Strudwick,  of 
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certain  ground  in  Saginaw  Bay,  embracing  the  swamp  and  overflowed 
grounds  called  the  *'  wet  marsh''  in  the  government  survey,  and  other 
laud  then  apparently  lying  in  an  irregular  shape  between  that  wet 
marsh  and  Mai-Sou  Island.  This  ground  is  now  known  as  the  *'  Middle 
Grounds"  and  it  is  alleged  by  Mr.  Warner,  at  least,  (and  in  this  he  is 
supported  by  the  government  survey)  that  this  new  ground  has  been 
formed  by  the  corrosive  action  of  the  water  upon  Mai-Sou  Island  and 
the  deposit  of  sediment  between  that  island  and  the  "  wet  marsh." 
Your  report  concludes  that  the  land  surveyed  as  last  above  men- 
tioned must  be  regarded  as  an  accretion  to  Mai  Sou  Island.  Upon 
the  other  side,  the  State  of  Michigan  contends,  as  I  nnderstand  its 
claim,  that  either  this  ground  was  in  existence  at  the  time  of  the  gov- 
ernment survey  and  should  have  been  then  mentioned  as  swamp,  or 
that  it  has  been  formed  by  accretion  since  to  the  wet  marsh  islands 
lying  out  some  distance  as  indicated  by  the  survey  to  the  northeast 
of  Mai-Son  Island.  It  is  contended  by  the  State  that  the  Depart- 
ment should  determine  the  question  and  should  award  a  patent  to  the 
State  for  all  this  ground  as  being  conveyed  under  the  grant  of  1850,  or 
as  having  accrued  to  what  ought  to  be  surveyed  under  that  act.  Upon 
this  question  of  fact  a  large  number  of  affidavits  to  and  giving  the  ex 
parte  statements  of  the  affiants  have  been  filed  in  support  of  the  differ- 
ent contentions  of  the  parties.  It  is  very  obvious  that  such  a  question 
as  this  ought  not  to  be  determined  by  such  a  mode  of  proof.  If  this 
land  was  in  fact,  or  any  part  of  it,  formed  by  way  of  accretion  to  Mai- 
Son  Island,  the  Department  clearly  has  no  jurisdiction  over  the  ques- 
tion or  to  take  any  action  in  any  form.  It  appears  to  me  equally  true 
that  if  this  land  was  formed  by  accretion  to  the  swamp  and  overflowed 
land  existing  at  the  time  of  the  passage  of  the  act  of  1850,  the  Dei)art- 
meut  has  also  no  jurisdiction  to  Inquire  into  the  fact  and  make  any 
grant  of  this  land  as  swamp  and  overflowed,  to  the  State.  At  the  most, 
the  jurisdiction  of  the  Department  must  be  confined  to  making  a  list 
and  plat  of  the  land  as  it  existed  in  1850,  to  be  transmitted  to  the  Gov- 
ernor. Whatever  change  has  taken  place  in  the  condition  of  things 
since  1850,  does  not  belong  to  the  Department  to  inquire  into.  It  is  not 
equipped  with  the  proper  means  of  ascertaining  the  facts,  nor  was  it 
ever  designed  by  Congress,  as  I  think,  that  any  such  inquiry  should  be 
committed  to  the  Department.  The  rights  of  the  State  of  Michigan  to 
the  swamp  and  overflowed  ground  mentioned,  as  it  existed  on  the  28th 
of  September,  1850,  are  easily  to  be  established  before  a  court,  and  no 
other  proof  of  its  title  is  required  than  that  act  and  the  evidence  of  wit- 
nesses to  show  the  condition  of  the  ground  as  swamp  and  overflowed; 
and,  as  between  the  State  and  Uniteil  States,  no  other  action  is  required 
than  adjustment  according  to  the  plat  and  field  notes.  So,  whatever 
additional  land  may  have  been  gained  by  the  State,  if  any,  by  the  al- 
leged accretion,  belongs  to  the  State  by  virtue  of  iis  title  in  the  swamp 
and  overflowed  ground  to  which  it  has  been  added.  All  these  ques- 
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tioDS  can  be  far  better  determined  by  a  judicial  tribunal  than  by  this 
Department,  even  if  it  were  conce<led  that  any  ri^ht  remains  in  the  De- 
partment to  make  the  inquiry.  No  action  of  the  Department  is  neces- 
sary to  install  the  State  with  such  a  title  as  to  maintain  its  rights  iD 
court;  while,  on  the  other  hand,  it  may  be  that  the  Department  might 
do  a  serious  injustice,  if  upon  such  unsatisfactory  evidence  it  were  to 
undertake  to  determine  the  fact  as  against  the  owner  of  Mai-Sou  Island, 
who  claims  the  ground  by  accretion  to  that  island ;  and  it  would  thereby 
violate  the  rule  or  basis  of  adjustment  agreed  on  with  the  State.  I  do 
not  think,  therefore,  that  any  further  action  should  be  taken  by  the 
Department  in  this  matter,  but  that  the  parties  should  be  mutually  left 
to  such  proceedings  in  the  courts  as  they  may  be  advised  to  take  in  the 
maintenance  of  their  respective  claims. 

Tlie  survey  which  you  have  ordered  appears  to  have  been  applied  for 
by  Mr.  Kerr  in  December,  1884,  with  the  view  of  bringing  the  middle 
grounds  into  the  market  for  disposal  under  the  laws  and  regulations 
relating  to  the  disposition  of  lands  embraced  in  fragmentary  surveys; 
and  upon  this  application  Strudwick  was  directed  to  make  the  survey 
under  special  instructions.  On  the  1st  of  May,  1885,  the  Commissioner 
of  the  State  land  office  made  application  for  an  extension  of  the  public 
surveys  over  these  middle  grounds,  which  application  was  denied  be- 
cause of  the  pending  survey  by  Strndwick.  In  1886  the  counsel  for  the 
State  were  informed  by  your  office,  it  appears,  that  the  instructions  to 
Strudwick  had  been  rescinded  and  further  action  discontinued.  In 
March,  1887,  Mr.  Warner  filed  his  application  in  the  Department,  set- 
ting up  his  claim  by  accretion.  This  was  referred  to  your  office  for  re- 
port, which,  being  made,  stated  that  your  office  was  unable  to  decide 
whether  the  middle  grounds  were  accretions  to  Mai  Sou  Island  or 
formed  a  distinct  island  of  marsh  land,  and  concluded  with  an  ex- 
pression of  opinion  that 

the  departmental  anthorizatioa  of  the  survey,  under  date  of  April  4,  1«SS5,  of  the 
islands  described  in  the  Keir  application,  might  well  be  revoked,  and  the  whole  mat- 
ter left  as  an  open  question  for  consideration  upon  broader  and  better  facts  connected 
therewith. 

On  this  report,  the  Department,  under  date  of  March  25, 1887,  de- 
clining to  concur  in  the  recommendation,  directed  "  that  the  necessary 
steps  be  taken  to  have  the  survey  made  at  once ; "  and  concluded  as 
follows : 

After  it  the  survey  has  been  made,  the  right  of  all  parties  in  interest  will  be  dnly  con- 
sidered ;  and  this  order  is  not  intended  in  any  manner  to  alter  or  impair  any  interest 
which  any  person  may  have  in  the  ultimate  determination  of  the  case.  The  question 
as  to  what  interest  the  United  States  government,  the  State  of  Michigan,  or  other 
claims  have  to  the  lauds  in  controversy,  will  be  fully  considered  hereafter. 

There  appears  nothing  in  the  action  taken  to  preclude  the  Depart- 
ment now  from  taking  the  action  which  seems  to  me  to  be  proper,  and 
1  therefore  direct  that  all  further  proceedings  under  the  surveys  and 
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in  this  matter  be  discontiaued  and  the  parties  be  left  to  the  maintenance 
of  their  rights  in  the  courts  of  law  having  jurisdiction  of  the  matter  in 
sach  way  as  they  may  be  advised. 


pre-emption  entry— residence. 

William  S.  Kelly. 

The  removal  of  the  pre-eraptor's  dwelling  to  an  adjoining  tract,  and  bis  occupancy 
thereof,  prior  to  final  proof,  will  not  defeat  the  right  of  purchase,  where  good 
faith  is  manifest,  and  sucli  removal  took  place  after  four  years  residence  on  his 
pre-emption  claim,  and  was  rendered  necessary  by  annual  inundation  of  the  lat- 
ter tract. 

Secretary  Vilas  to  Commissioner  Stockslager,  August  23,  1888. 

By  letter  of  November  18,  188G,  your  oflQce  sustained  the  decision  of 
the  local  office  rejecting  the  proof  of  Wm.  S.  Kelly  made  October  9, 1886, 
for  his  pre-emption  claim  on  W.  J  SB.  J,  and  E.  ^  S  W.  |,  Sec.  27,  T.  1 
N.y  R.  2  W.,  Gunnison  laud  district,  Colorado.  Kelly  had  filed  declara- 
tory statement  October  12, 1882,  alleging  settlement  September  20, 1881. 

On  the  4th  day  of  October  1886,  the  local  officers  rejected  claimant's 
proof  "for  the  reason  that  he  has  not  lived  upon  his  preemption  claim 
continuously  during  the  last  six  mouths  preceding  his  making  final 
proof.'' 

On  the  21st  of  October,  1886,  said  Kelly  duly  filed  his  appeal  herein. 

It  appears  from  the  evidence  of  the  claimant  that  he  commenced  to 
live  upon  the  land  in  September,  1881,  and  in  about  three  months  his 
family  came,  and  that  he  at  once  built  a  log  house  containing  two  rooms, 
two  doors  and  three  windows,  and  with  a  board  floor ;  that  he  also 
built  a  log  stable  capable  of  stabling  six  horses,  dug  a  well,  erected  other 
out  buildings,  two  stock  corrals,  and  three  miles  of  wire  fence,  besides 
procuring  an  interest  in  the  irrigating  ditch  some  twelve  miles  long  by 
which  the  land  was  to  be  irrigated,  said  to  be  worth  sixteen  thousand 
dollars,  besides  dykes,  irrigating  ditcbes  and  other  improvements. 

It  also  appears  that  at  the  time  he  oftered  his  final  proof  he  had  eighty 
acres  of  said  land  in  actual  cultivation  (crops)  and  the  remainder  fenced 
for  pasture. 

It  also  appears  that  from  the  time  of  his  settlement  in  September, 
1881,  until  October  1885,  the  claimant  and  his  family  continuously  oc 
copied  the  house  on  said  land ;  but  that  the  same  being  low  bottom 
land  on  Grand  river  was  subject  to  overflow,  and  after  several  overflows 
from  said  river  and  the  irrigating  ditches  above  his  land,  submerging 
his  claim  more  or  less,  claimant  purchased  some  fifty  acres  high  land 
adjoining  the  said  pre-emption  claim  and  in  October  1885,  removed  his 
buildings  thereto,  and  thereafter  continued  to  possess,  occupy  and  cul- 
tivate his  said  claim,  but  to  have  his  dwelling  house  upon  such  pur- 
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chased  land  adJoiDing.  It  further  appears  that,  before  removing  his 
buildings  to  such  adjoining  highland,  he  undertook  to  prevent  the  over- 
flow of  his  claim  by  building  dykes,  but  wa«  prevented  by  an  injunction 
suit  brought  by  an  adjoining  claimant  on  the  ground  that  such  dykes 
would  increase  the  overflow  upon  his  land. 

In  case  of  Israel  Martel  (6  L.  D.,  56G)  it  was  held,  that  six  months 
residence  upon  a  pre-emption  claim,  is  not  a  provision  of  the  statute 
but  a  rule  of  the  Department,  and  '*  is  for  the  purpose  of  testing  the 
good  faith  of  the  claimant." 

No  such  test  of  the  good  faith  of  claimant  can  be  necessary  under  the 
evidence. 

The  same  doctrine  is  laid  down  in  Keith  r.  Grand  Junction  (6  L.  D., 
633)  and  Noah  Herrell  (G  L.  D.,  573). 

In  Grimshaw  v,  Taylor  (G  L.. D.,  254),  it  is  said,  "The  absence  of  the 
entrymun  or  his  family  from  the  land  may  be  satisfactorily  explained 
when  it  is  evident  that  the  entry  was  made  in  good  faith  and  for  the 
purpose  of  acquiring  a  home." 

In  Arnold  v.  Langley  (I  L.  D.,  439),  it  is  held  that  "a  bona  fide  pre- 
emption claim  should  not  be  rejected  because  the  claimant's  hopse  vras 
by  mistake  beyond  the  lines  of  the  survey  bounding  his  land."  In  this 
decision  again  the  following  language  is  used,  "His  expenditures  of 
time  and  money  upon  the  place  during  a  period  of  three  or  four  years 
prior  to  entry,  sufticiently  indicates  in  my  opinion,  his  good  faith.  It 
is  true  he  did  not  inhabit  the  land,  yet  his  purchase  included  a  dwell- 
ing which  it  appears  he  had  no  means  of  knowing  was  not  upon  the 
land." 

This  was  followed  in  Talkington's  Heirs  r.  Hempfling  (2  L.  D.,  46), 
and  by  an  unbroken  line  of  decisions  since. 

In  Miller  v.  Ransom  (3  L.  D.,  368),  the  defendant  had  established  a 
residence  but  was  driven  off  by  the  violence  and  threats  of  a  contest- 
ant, and  it  was  held  such  failure  to  reside  upon  the  land  was  excusable. 
And  this  case  was  Osage  lands  on  which  claimant  was  required  to  be 
an  actual  settler. 

The  evidence  showing  the  utmost  good  faith,  and  that  claimant  after 
making  very  valuable  improvements  merely  moved  his  buildings  to  high 
land  adjoining  to  avoid  danger  of  floods  but  still  continued  to  use  and 
farm  his  pre  emption  claim,  I  am  of  the  opinion  that  it  comes  within  the 
rule  laid  down  in  the  cases  above  cited,  and  that  claimant's  proof  shonld 
therefore  be  accepted  and  patent  issue  upon  proper  payment  being 
made. 

Said  decision  is  accordingly  reversed. 
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PRE-EMPTION  ENTRY— AMENDMENT. 

Ezra  A.  Barton. 

.The  exercise  of  the  right  of  pre-emption  for  eighty  acres,  precludes  the  allowance  of 
an  amended  entry  for  an  adjacent  eighty  acre  tract,  which  was  not  included  with 
in  tbe  original  claim  for  the  reason  that  it  was  then  supposed  to  not  be  subject 
to  such  appropriation. 

Acting  Secretary  Muldroic  to  Commissioner  StocJcslagern  AugiiM  25, 1888. 

I  have  considered  tbe  appeal  of  Ezra  A.  Barton  from  your  office  de- 
cision of  April  21, 1887,  rejectin^f  his  application  to  amend  his  pre-emp- 
tion cash  entry,  No.  69,  so  as  to  make  it  embrace  one  hundred  and 
sixty  acres,  instead  of  eighty  acres,  the  quantity  which  he  now  holds. 

It  appears  from  the  record  that  Barton,  on  November  29,  1878,  filed 
his  pre-emption  declaratory  statement  for  the  S.  i  of  SB.  ^,  Sec.  20,  T. 
2  N.,  E.  3  E.,  Bozeman,  Montana,  alleging  settlement  same  day.  He 
oflFered  proof  and  payment  April  4,  1881,  which  were  accepted  and  final 
certificate,  No.  69,  issued  on  that  day.  Patent  issued  on  said  entry 
October  20, 1882. 

August  28, 1886,  Barton,  the  i^re  emption  claimant  and  patentee,  filed 
in  the  local  office  his  application  to  be  allowed  to  amend  his  cash  entry, 
made  as  above,  so  as  to  haveit  include,  in  addition  to  the  land  described 
as  already  entered  and  patented,  the  W.  J  of  SW.  J,  Sec.  25,  in  the 
same  township  and  range.  Said  application  was  forwarded  to  your 
office,  which,  upon  consideration  thereof,  rejected  the  same,  on  the 
ground  that  Barton  having  once  exercised  his  pre-emption  right  by  his 
entry  of  April  4,  1881,  had  exhausted  the  same,  and  to  allow  the  appli- 
cation would  be  to  permit  a  second  exercise  of  the  pre-emption  privi- 
lege.  Your  action  thus  taken  was  evidently;  though  you  do  not  say  so, 
based  upon  section  2261  of  the  Revised  Statutes,  which  provides  that : 

No  jierson  shall  be  entitled  to  more  than  one  pre-emptive  right  by  virtue  of  the 
provisions  of  section  '2259  ;  nor  where  a  party  has  tiled  his  declaration  of  intention  to 
cLaim  the  benefits  of  such  provisions  for  one  tract  of  laud  shall  he  61e  at  any  future 
time  a  second  declaration  for  another  tract. 

The  application  under  consideration  sets  ont  that  the  entryman  orig- 
inally settled  on  the  tract  which  he  seeks  to  include  in  his  entry,  at  the 
same  time  and  in  connection  with  his  settlement  on  the  tract  actually 
filed  for  and  entered;  that  he  was  precluded  from  applying  therefor,  be- 
cause the  land  being  in  an  odd  section,  was  at  that  time  regarded  as  in- 
cluded in  the  grant  to  the  Northern  Pacific  Railroad  Company;  that  he 
has  continued  to  use,  occupy  and  cultivate  said  tract,  in  connection  with 
that  entered  by  him,  and  because  of  said  occupancy  and  use  he  asks  to 
be  allowed  to  amend  so  as  to  include  the  land  in  his  preemption  entry. 

He  cites,  in  justification  of  his  application  and  as  authority  for  the 
action  which  he  asks,  the  case  of  Holmes  v.  Xorthern  Pacific  Railroiul 
(5  L.  D.,  333},  in  which  permission  was  given  to  amend  a  homestead 
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entry  after  patent  had  isBued,  and  claims  that  under  that  decision  his 
application  should  be  allowed. 

Tbe  two  cases  are  very  different.  In  that  case,  Holmes'  original  entry, 
final  proof  and  final  certificate  iucluded  the  tract  covered  by  his  appli- 
cation to  amend.  When  said  case  came  up  for  action  in  youroflBce,  the 
entry,  in  so  far  as  it  embraced  land  in  the  odd  section,  was  held  for  can- 
cellation, because  of  conflict  with  the  withdrawal  for  the  grant  to  the 
Northern  Pacific  Railroad  Company,  and  on  appeal  the  Department,  in 
1881,  affirmed  said  action.  The  amendment  was  applied  for  in  ISSO  and 
allowed  in  January  1887,  by  the  decision  cited. 

In  that  case  Holmes  had  done  everything  possible  for  him  to  do.  He 
had  entered  the  tract,  proved  up  on  it,  got  final  certificate,  and  when 
your  office  took  action  adverse  to  him,  had  pressed  his  claim  on  appeal 
before  the  Department.  In  asserting  his  rights  he  left  no  stone  un- 
turned, and  he  was  finally  rewarded  for  his  diligence. 

The  facts  are  very  dift'erent  in  this  case.  Applicant,  Barton,  has  never 
until  now  asserted  a  claim  to  the  tract  in  question.  He  did  not  include 
it  in  his  original  filing.  He  made  final  proof,  omitting  any  reference  to 
it,  and  now  has  complete  title  by  patent  for  just  the  land  to  w  hich  he 
originally  asserted  his  claim.  He  has  thus  exercised  his  pre-emption 
privilege,  and  by  his  said  filing  and  entry  has  exhausted  his  pre  emp- 
live  right.    His  application  must  be,  and  it  is  hereby,  denied. 

Your  decision  is  affirmed. 

PRACTICE— CONTEST-REHEARIXG. 

HOLLIDAY  V.   HABLAN. 

Aq  offer  to  sell  is  not  a  good  ground  of  contest  against  a  timber  cnlture  entry. 
A  rehearing  will  be  directed  where  collusion  between  the  claimant's  attorney  and  the 
contestant  prevented  a  hearing  on  the  merits. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

L>5, 1888. 

I  have  considered  the  appeal  of  Martin  li.  Harlan  from  your  decision 
of  December  22,  1886,  holding  for  cancellation  his  timber  culture  entry 
for  the  SW.  J  of  NE.  J,  SE.  i  of  N  W.  J,  NE.  J  of  SW.  J,  NW.  J  of  SE.  i, 
Sec.  23,  T.  3  X.,  R.  31  W.,  McCook  laud  district,  Nebraska. 

It  appears  from  the  record  that  Martin  R.  Harlan  made  timber  cnltare 
entry  on  above  tract  November  24,  1883,  and  that  Alexander  G.  HoUi- 
day  instituted  contest  against  said  entry  Ax)ril  16,  .1886.  The  grounds 
alleged  in  the  affidavit  of  contest  and  the  notice  are,  "  that  the  said 
Martin  R.  Harlan  has  taken  said  land  for  speculation,  that  he  has  offered 
the  same  for  sale." 

The  case  was  set  down  for  trial  on  the  first  of  September  following, 
but  at  contestant's  request  was  adjourued  until  the  third  of  that  month. 
At  the  hearing  both  parties,  their  witnesses  and  their  counsel  appeared. 
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ClaiiDaiit's  coausel  moved  to  dismiss  the  proceedings  on  tbe  ground  tbat 
the  local  officers  had  no  jurisdiction  as  the  statements  in  the  affidavit 
of  contest  are  conclusions  of  law  and  not  allegations  of  fact.  This  mo- 
tion was  overruled.  Contestant  testified  that  claimant  "repeatedly 
oJBfered  said  timber  culture  right  to  the  land  for  sale,  both  verbally  and 
in  writing,  at  figures  varying  from  six  hundred  to  one  thousand  dollars, 
and  has  sold  therefrom  about  two  hundred  dollars  worth  of  stone  for 
building  purposes."  In  proof  of  the  first  allegation  contestant  sub- 
mitted letters  written  by  claimant  to  Taylor,  his  attorney  with  a  view 
to  dispose  of  the  timber  culture  entry.  O.  B.  Shute  corroborated  con- 
testant's testimony  as  to  claimant's  offering  his  claim  for  sale  by  pro- 
ducing a  letter  from  him  making  a  similar  offer. 

After  the  examination  of  these  witnesses  the  case  was  adjourned  until 
one  o'clock  P.  M.,  same  day,  when  as  neither  party  appeared,  the  same 
was  closed.  Defendant's  counsel  put  in  no  defense  although  urged  by 
his  client  to  do  so.  Hence  neither  claimant  nor  any  of  his  witnesses 
was  examined,  although  ready  to  testify  in  behalf  of  the  entryman. 

September  6,  1886,  the  receiver  rendered  a  decision  "from  said  testi- 
mony presented,  it  appears  that  the  land  embraced  in  said  timber  cult- 
ure entry  has  repeatedly  been  off'ered  for  sale  and  is  held  for  specula- 
tive purposes."  In  a  decision  of  the  same  date  signed  by  both  land 
officers,  it  was  held  that  claimant  '^  had  taken  said  land  for  speculation 
and  has  offered  the  same  for  sale."  From  this  decision  claimant  ap- 
pealed September  14, 1886,  and  on  December  22  following,  you  affirmed 
the  action  of  the  local  officers  and  ordered  that  claimant's  timber  cult- 
ure entry  be  held  for  cancellation.  From  this  decision  an  appeal  was 
taken  January  2,  1887. 

February  19,  1887,  claimant  filed  an  application  for  a  rehearing  and 
on  March  12th  following,  you  denied  the  application. 

From  your  decision  refusing  a  rehearing  claimant  appealed  March  23, 
1887.     He  at  the  same  time  filed  supplemental  showing  for  rehearing. 

March  21,  1887,  contestant  moved  to  dismiss  claimant's  appeal  on  the 
ground  "  that  no  service  of  appeal  notice  was  made  on  either  contest- 
ant or  bis  attorney." 

There  is  nothing  in  the  record  to  show  that  notice  of  appeal  from 
the  decision  of  the  local  officers  or  of  appeal  from  your  decision  has 
ever  been  served  upon  either  the  contestant  or  his  attorney. 

From  the  testimony  in  this  case  and  the  affidavits  submitted  by 
claimant  upon  his  application  for  a  rehearing,  it  appears  that  contest- 
ant was  the  father-in-law  of  one  W.  Z.  Taylor,  who  was  previously  at- 
torney for  the  entryman.  As  such  attorney  Taylor  wrote  claimant  a 
number  of  letters  stating  that  one  Galen  Baldwin  offered  to  pay  $750 
for  this  claim.  Taylor,  in  order  to  assist  Holliday  in  contesting  this 
claim,  gave  him  the  answer  received  in  reply  to  Baldwin's  alleged  pro- 
posals to  purchase  claimant's  relinquishment ;  the  admission  of  which 
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letters  was  not  objected  to  b^  claimant's  attorney.  Baldwin  swears  he 
never  made  Taylor  any  oifer  in  connection  with  this  claim. 

At  the  time  this  contest  was  initiated  claimant  was  absent  iu  Kan- 
sas, and  first  heard  of  it  by  a  letter  received  from  Taylor  about  the  end 
of  May.  Taylor  did  not  state  in  his  letter  who  had  contested  the  entry, 
but  on  meeting  claimant  in  August,  asked  him  if  he  knew  who  the  con- 
testant was.  He  replied  that  he  did  not,  Taylor  assured  claimant 
that  the  contest  brought  by  Holliday,  who  is  the  father  of  his  wife,  was 
a  friendly  one  and  brought  to  protect  his  interests  and  that  it  would  be 
taken  off  before  it  came  to  a  hearing.  Claimant  complied  with  the  pro- 
visions of  the  timber  culture  act  in  good  faith  and  did  not  know  of  any 
grounds  for  a  contest. 

On  the  Sunday  before  trial  Taylor  told  claimant  he  could  not  pi*evail 
upon  his  father-in-law  to  withdraw  the  contest.  In  this  emergency 
claimant  employed  one  J.  N.  Lucas,  as  his  attorney.  Claimant  alleges 
that  at  the  time  of  the  trial  Lucas  was  intoxicated ;  that  he  refused  to 
put  in  any  defense  and  acted  in  collusion  with  contestant.  In  support 
of  the  latter  charge  he  mentions  that  Lucas,  although  acquainted  with 
the  practice  in  the  district  land  courts,  served  upon  contestant  or  his 
attorney  no  notice  of  the  appeal  taken  from  either  your  decision  or  that 
of  the  local  officers. 

Taylor  made  an  affidavit  corroborating  the  affidavit  of  contest  and  it 
appears  that  his  law  partner  joined  contestant  and  himself  in  an  effort 
to  deprive  claimant  of  his  entry.  It  also  a])pears  that  claimant  paid 
$250  for  the  relinquishment  of  a  former  claimant;  that  he  has  a  good 
house  upon  the  laud  in  which  he  resides  with  his  family ;  also  a  barn^ 
stable,  well  and  pump ;  and  that  he  has  made  other  extensive  improve- 
ments and  complied  with  the  provisions  of  the  timber  culture  act. 
There  is  a  deposit,  covering  about  two  acres,  of  soft  magnesia  lime  stone 
on  one  corner  of  the  tract.  Claimant  sold  some  of  this  stone  anddevoted 
the  proceeds  to  the  improvement  of  his  claim.  Taylor,  during  claimant's 
absence,  seems  to  have  taken  a  large  quantity  of  said  stone  and  appro- 
priated the  proceeds  to  his  own  use. 

Even  if  the  facts  testified  to  at  the  trial  by  contestant  and  his  wit- 
ness be  accepted  as  true,  they  would  not  justify  the  cancellation  of  claim- 
ant's entry.  It  is  not  sufficient  to  prove  that  the  entryman  had 
repeatedly  offered  the  land  for  sale.  That  would  not  of  itself  necessarily 
contradict  the  affidavit  required  by  law.  It  does  not  follow  that  the  ap- 
pilcantdid  not  make  the  affidavit  honestly,  and  afterwards  by  reason  of 
change  of  circumstances  wish  to  dispose  of  his  improvements  and  interest 
in  the  claim.  See  Sims  v.  Busse  et  al.  (4  L.  D.,  3G9)  An  offer  to  sell  is 
not  a  ground  of  contest.  White  v.  McGurk  et  al.  (6  L.  D.,  268).  See 
also  case  of  Gilbert  E.  Head  (5  L.  D.,  313,)  in  which  the  same  principle 
is  affirmed. 

Whilst  the  offer  to" sell,  acccompanied  by  other  circumstances,  might 
tend  to  show  the  claimant  had  taken  the  land  for  speculation,  it  would 
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not,  of  itself,  and  especially  after  the  lapse  of  so  long  a  period,  show  that 
the  entry  was  made  in  bad  faith.  The  offer  to  sell  might  have  this 
effect  if  the  circamstances  related  back  to  the  date  of  entry  or  to  some 
tinae  closely  connected  with  it. 

This  case,  however,  is  not  on  appeal  upon  its  merits  as  the  notice  of 
appeal  in  each  instance  was  not  served  upon  either  contestant  or  his 
attorney. 

Claimant  charges  J.  N.  Lucas,  his  attorney,  with  gross  negligence, 
fraud,  and  collusion.  His  alleged  intoxication  on  the  day  of  trial,  his 
refusal  to  put  in  a  defense  when  requested  to  do  so,  and  his  neglect  to 
serve  notice  of  either  appeal  on  contestant  or  his  attornej'^,  would  seem 
to  justify  this  imputation.  Where  there  has  been  collusion  between 
an  adverse  claimant  and  the  claimant's  attorney,  which  has  prevented 
a  hearing  on  the  merits,  rehearing  is  allowed.  Nichols  v.  TxMioit,  2 
L.  D.,  583. 

The  facts  in  this  instance  are  analogous  to  those  in  the  vum^  just 
cited.  Claimant  is  an  ignorant  man,  unaccustomed  to  legal  pioceed- 
iugs  and  has  endeavored  in  good  faith  to  secure  his  rights  to  the  isuidin 
dispute. 

In  view  of  claimant's  apparant  good  faith  in  complying  with  ilie  pro- 
visions of  the  timber  culture  act,  in  view  of  the  money  and  time  ex- 
pended in  making  valuable  and  extensive  improvements  upon  the  tract 
in  question,  in  view  of  the  fact  that  most  of  the  testimony  produced 
against  him  was  contained  in  confidential  communications  to  his  attor- 
ney, and  in  view  of  all  the  other  facts  and  circumstances  already  re- 
ferred to,  I  am  of  opinion  that  claimant  should  be  allowed  a  rehearing. 

The  case  is  therefore  remanded  to  you  for  a  hearing  before  the  local 
officers,  and  the  same  will  then  be  readjudicated  upon  the  testimony 
submitted  at  such  hearing.  His  entry,  in  the  meantime,  is  to  remain 
intact. 


MINERAL  LAND   -SURVEYOR  GENERAL'S  RETURN— BURDEN  OF  PROOF. 

CUTTINO  f.   REINI]N'GHAUS  ET  AL. 

The  burden  of  proof  is  upon  an  agricnltural  claimant  for  laud  returned  an  mineral; 
but  the  presnmption  as  to  the  character  of  the  land  is  not  forcible  where  it  ap- 
pears that,  after  long  continued  mining  operations  over  a  considerable  part  of 
the  land,  it  has  been  abandoned  by  mineral  claimants  as  no  longer  profitable. 

On  issue  joined  as  to  the  character  of  land,  the  question  to  be  determined  is  whether 
as  a  present  fact  it  is  mineral  land,  and  more  valuable  for  miniug  than  agri- 
culture. 

Firnt  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

25,  1888. 

• 

By  letter  o^f  November  24,  188(>,  in  the  contest  of  Richard  Cutting  r. 
Kichard  Reiningliaus  et  al.y  involving  the  question  as  to  whether  or  not 
the  SE.  J  NE.  1,  and  NE.  J  of  SE.  J,  Sec.  9,  and  SW.  J  NW.  J,  and  N  W.  J 
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S W.  i,  See.  10,  T.  1 S.,  R.  U  E.,  Mt.  D.  M.,  Stockton  land  district,  Cali- 
fornia, was  more  valuable  for  a<^ricnltaral  than  mineral  parposes,  yoar 
office  reversed  the  decision  of  the  local  officers  holding  the  same  to  be 
agricultural  and  directed  said  officers  to  hold  the  entry  of  Cutting  for 
cancellation. 

At  a  hearing  upon  the  contest  held  at  the  local  office  Deceniber  7, 
1883,  it  appeared  that  the  agricultural  claimant,  a  single  man,  settled 
upon  said  land  in  1879,  built  ahous*^  and  plowed  some  four  acres,  dug  a 
well  and  made  other  improvements,  up  to  the  time  of  offering  proof  to  the 
amount  of  $250;  that  he  moved  upon  the  land  in  1883  and  hsul  resided 
continuously  thereon  thereafter. 

He  did  not  offer  to  prove  up  within  thirty-three  months  of  his  alleged 
settlement,  but  as  his  good  faith  is  practically  conceded  no  question  is 
raised  upon  this  point,  there  being  no  adverse  agricultural  claimant. 
The  claimants  under  the  mineral  location,  although  neighbors  of  agri- 
cultural claimant,  had  staked  off  no  claim  and  posted  no  notice  nutil  two 
days  before  Cutting  was  to  offer  his  final  proof.  The  whole  coutest  was 
upon  the  single  question  as  to  whetlier  said  land  was  more  valuable  for 
mineral  than  for  agricultural  purposes,  and,  as  the  same  were  marked 
-*'  mineral "  by  the  surveyor  general  in  the  plat  filed  in  the  local  office, 
the  burden  of  proof  is  upon  the  agricultural  claimant. 

The  evidence  is  undisputed  to  the  effect  that  mining  operations,  more 
or  less  extensive,  were  carried  on  in  the  vicinity  and  including  a  portion 
at  least  of  this  land,  during  several  years  immediately  preceding  1870,  or 
1871,  the  mining  being  of  the  kind  known  as  placer  mining,  and  a  ditch 
and  reservoirs  dug  to  bring  water  necessary  for  the  purpose;  and  at 
least  thirty-seven  acres  of  the  land  in  dispute  so  thoroughly  worked  out 
as  to  leave  the  surface  entirely  denuded  of  soil  and  the  bed  rock  ex- 
posed ;  that  mining  operations  upon  said  land  after  1870,  or  1871.  prac- 
tically ceased  except  in  a  desultory  and  unorganized  manner  in  the  rainy 
season,  and  except  some  prospecting  by  single  individuals  occasionally. 

When  we  come  however  to  consider  the  evidence  of  the  present  min- 
eral, or  sigricultural  value  of  the  land,  and  which  use  the  land  is  the 
more  valuable  for,  we  meet  conflicting  testimony,  but  there  are  a  few 
facts  which,  if  kept  in  view,  will  aid  us  in  reaching  a  proper  con- 
clusion. 

First. — No  one  has  contradicted  the  testimony  of  Frank  B.  Eranken. 
that  seventy  acres  of  said  land  is  susceptible  of  tillage  by  the  ])low,  and 
capable  of  producing  from  a  ton  to  a  ton  and  a  half  of  hay  per  acre  ac- 
cording to  the  season — worth  $1G  per  ton,  amounting  at  the  lowest  esti- 
mate to  $1,120,  for  the  value  of  the  hay  which  might  be  raised  thereon; 
and  that  so  much  of  the  remainder  of  said  land  had  not  been  denuded 
of  soil  and  laid  bare  to  the  bed  rock  would  in  a  good  season  produce 
about  eight  hundred  pounds  of  feed  per  acre,  worth  about  $10  per  ton, 
which  would  bring  the  value  of  the  agricultural  products  up  to  a  very 
neat  figure  indeed. 
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Second. — Five  witnesses,  all  more  or  le«8  expert  iu  placer  mining  have 
testified  in  regard  to  their  personal  efforts  to  obtain  gold  in  paying 
quantities,  and  one  of  them  who  prospected  each  ten  acre  lot  of  the 
tract  testifies,  that  he  could  not  make  thirty  cents  or  even  "  two  bits  "  per 
day,  and  two  others  testify  that  they  could  not  find  gold  in  paying 
quantities  at  any  place  on  the  tract. 

Heininghaus,  one  of  the  mineral  location  claimants,  testifies  that  in 
1881,  he  had  some  Chinamen  employed  for  a  short  time  who  made  75 
ceuts  to  $1  per  day,  and  another  witness  testifies  that  he  hauled  some 
of  the  dirt  to  water  and  washed  it  making  good  wages — . 

This  land  having  been  reported  mineral  upon  the  plat,  it  is  presumpt- 
ively mineral  until  the  contrary  appears,  but  it  seems  to  me  that  if  land 
has  been  mined  over  carefully  until  the  soil  has  been  washed  from  the 
surface  of  thirty-seven  of  one  hundred  and  sixty  acres,  and  has  theu 
been  abandoned,  there  is  not  a  strong  prima  facie  case  in  favor  of  its 
still  being  mineral  laud  within  the  meaning  of  the  law ;  the  fact  to  be 
ascertained  being  whether  or  not  it  is  note  mineral  land  and  more  valu- 
able for  that  purpose  than  for  the  purpose  of  agriculture.  Cleghorn  v. 
Bird  (4  L.  D.  478).  To  constitute  mining  land  it  must  be  "land  which 
it  will  pay  to  mine  by  the  usual  modes  ot  mining."  California  Mining 
Co.  F.  Rowen  (2  L.  D.,  719). 

The  mere  fact  that  portions  of  the  land  contain  particles  of  gold, 
would  not  necessarily  impress  it  with  the  character  of  mineral  laud,  it 
must  at  least  appear  that  it  contains  metal  iu  such  quantities  as  to  make 
it  available  and  valuable  for  mining  purposes. 

A  narrower  construrtion  would  operate  to  reserve  from  the  uses  of 
agriculture,  large  tra<;ts  of  land  which  are  practically  worthless  for  any 
other  purpose.     Alford  v.  Barnum  (40  Cal.  484). 

As  it  certainly  a})pears  from  the  clear  weight  and  preponderance  of 
the  evidence,  that  said  land  will  produce  at  least  hay  in  paying  quanti- 
ties, and  as  it  further  appears  from  prospecting  done  by  witnesses  that 
by  the  ordinary  methods  mining  thereon  will  not  pay,  I  am  constrained 
to  hold  that  said  lands  are  now  agricultural  iu  llieir  chaiacter. 

Your  office  decision  is  accordingly  reversed. 


PRACTICE    XOTICE    ADMIXISTK  ATOlt ;  RESIDENCE. 

HucK  V.  The  Heibs  of  Medler. 

Kotice  to  an  lieir,  who  is  also  an  aclniiiiistraror  of  the  deceased  eutryinau,  may  be  re- 
garded as  notice  to  such  i)arty  ia  both  capacities. 

A  claioi  of  residence  is  not  compatible  with  the  maintenance  of  a  home  elsewhere. 

First  Assigtant  Secretary  Muldrow  to  CommiHsioner  Stockslager,  August 

28,  1888. 

I  have  considered  the  case  of  Ciijsar  Huck  v.  the  heirs  of  Dorothea 
Medler,  deceased,  on  appeal  by  said  heirs  from  your  office  decision  of 
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February  8, 1887,  boldiug  for  cancellation  pre-emption  cash  entry,  Xo. 
841,  made  in  the  name  of  the  heirsat-law  of  said  Dorothea  Medler,  and 
embracing  the  W.  i  NE.  J,  and  the  N.  J  NW.  i,  Sec.  34,  T.  2  N.,  E.  17 
E.,  The  Dalles,  Oregon. 

It  appears  from  the  record  that  Dorothea  Medler  filed  pre-emption 
declaratory  statement  for  said  tract  May  6, 1881,  with  allegation  of  set- 
tlement May  4th,  same  year. 

Said  pre-emption  claimant  having  died  in  the  fall  of  1883,  final  proof 
was  made  on  May  9, 1884,  by  Jnlias  Wieseck,  as  administrator  and 
heir,  and  on  the  same  day  final  certificate,  No.  841  issued  in  the  name 
of  the  heirs,  as  has  been  stated. 

March  8,  1886,  Huck  filed  his  affidavit  of  contest,  charging  that  the 
original  claimant  Dorothea  Medler,  abandoned  her  claim  and  changed 
her  residence  therefrom  more  than  six  months  prior  to  her  death ;  that 
she  caused  her  house  thereon  to  be  removed  therefrom  more  than  six 
months  before  her  decease ;  that  at  the  date  when  final  proof  was  made 
by  the  administrator,  there  was  no  dwelling  house  on  said  claim,  and 
had  not  been  since  the  removal  of  deceased  claimant's  house  as  above 
stated  ;  that  said  tract  was  not  settled  upon,  improved  and  cultivated 
as  required  by  law ;  that  said  administrator  in  making  final  proof  swore 
falsely  in  regard  to  the  residence  of  the  deceased  claimant  on  the  tract. 

Said  affidavit  of  contest  was  by  the  register  and  receiver  transmitted 
to  your  office,  which,  after  consideration  thereof,  directed  that  a  hear- 
ing be  ordered  to  determine  the  facts. 

In  accordance  with  said  instructions  a  hearing  was  ordered  "  in  the 
name  of  the  heirs  of  Dorothea  Medler,  deceased,"  and  was  had  in  June, 
188G.  At  tht5  opening  of  said  hearing,  the  administrator  objected  to 
the  proceedings,  1st,  on  the  ground  that  the  local  office  was  without 
jurisdiction  to  try  the  matter  in  issue,  and,  2nd,  for  the  reason  that  the 
proceedings  appear  to  be  against  the  estate  of  a  deceased  person  and 
not  against  tlie  administrator  or  personal  representative.  The  hearing 
proceeded  notwithstanding  these  objections,  and  quite  a  large  amount 
of  testimony  was  taken.  Upon  the  testimony  so  taken,  the  local 
officers  held  that  the  allegations  in  the  affidavit  of  contest  were  sus- 
tained. They  accordingly  found  for  contestant  and  recommended  the 
cancellation  of  the  cash  entry. 

From  said  finding  an  appeal  was  taken  to  your  office.  Said  appeal 
contained  the  averments  that  the  proceedings  were  against  the  heirs, 
and  that  proof  of  service  of  notice  upon  said  heirs  or  any  of  them  was 
not  shown ;  also  that  while  the  record  showed  an  administrator,  he  was 
not  made  a  part3"  to  the  proceeding :  that  the  evidence  taken  on  final 
proof,  although  a  part  of  the  record,  was  not  considered  by  the  local 
officers  in  making  up  their  judgment;  that  the  decision  and  finding  of 
the  local  officers  were  contrary  to  the  law  and  the  facts  in  the  case. 

Your  office  decision,  after  stating  that  the  administrator  was  present 
and  without  objection  conducted  the  case  on  behalf  of  the  heirs,  and 
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that  the  case  appeared  to  have  been  regularly  tried  with  full  opportu- 
nity to  present  all  the  facts,  overruled  the  objection,  holding  that  even 
if  otherwise  well  taken,  it  came  too  late.  Your  said  office  decision  then 
proceeded  to  a  consideration  of  the  facts  as  shown  by  the  record,  and 
upon  said  facts  sustained  the  finding  of  the  register  and  receiver  and 
held  the  cash  entry  for  cancellation  upon  the  ground  that  Dorothea 
Medler,  the  deceased  pre-emption  claimant  *'  never  had  an  actual  con- 
tinuous residence  upon  the  land." 

From  that  decision  the  case  comes  here  on  appeal  filed  in  behalf  of  the 
heirs  at  law  of  said  deCi?ased  pre-emption  claimant. 

Said  appeal  urges: 

3 St.  That  your  said  office  decision  was  error  in  holding  that  the  ap- 
pearance of  Julius  Weiseck,  the  administrator,  was  a  waiver  of  notice 
to  the  heirs  at  law. 

2ud.  That  no  notice  was  ever  given,  or  service  made  on  said  heirs. 

3rd.  That  the  decision  erred  in  holding  that  the  evidence  did  not  sup- 
port the  claim  in  regard  to  residence. 

As  to  the  first  ground  of  objection,  I  do  not  understand  that  your  of- 
fice decision  an  vwhere  held  that  there  was  a  w^ai ver  as  averred.  On  the 
other  hand  the  administrator  being  present  when  the  case  was  called  for 
trial,  objected  to  proceeding,  not  because  there  was  no  notice  nor  proof  of 
notice  to  the  heirs,  bat  because  the  proceedings  were  against  the  heirs 
and  because  he  as  administrator  was  not  served  with  notice.  He  was 
present  during  the  trial  and  was  without  objection  from  any  quarter 
allowed  to  conduct  the  case  for  the  heirs. 

No  question  of  waiver  of  notice  to  the  heirs  was  raised  at  the  trial,  nor 
by  your  office  decision.  On  the  contrary,  your  said  office  decision  found 
that  the  case  had  been  "  regularly  conducted  with  full  opportunity  to 
present  all  the  facts." 

The  administrator  who  conducted  the  case  for  the  heirs  is  himself  an 
heir  and  consequently  may,  so  far  as  heis  concerned,  be  regarded  as  hav- 
ing been  present  at  the  trial,  both  as  administrator  and  heir.  He,  as 
well  as  other  heirs,  was  on  the  stand  and  testified  in  the  case  on  the  issues 
of  fact  relative  to  settlement  and  inhabitancy. 

I  conclude,  upon  an  examination  of  the  record,  that  the  case  was  reg- 
ularly tried  after  notice  to  the  heirs.  The  administrator  being  at  the 
same  time  an  heir,  may  be  treated  as  having  been  notified  in  both  ca- 
pacities. 

The  first  and  second  grounds  of  objection  to  your  office  decision,  are, 
for  the  reasojiS  stated,  without  iorce  and  must  fail. 

This  leaves  for  consideration  only  the  question  whether  or  not  the 
charge  as  to  settlement  and  inhabitancy  is  sustained  b^'  the  record. 

A  building  or  shed  called  a  house  was  moved  upon  the  tract  a  few 
days  before  the  deceased  claimant  made  her  filing.  Wieseck,  adminis- 
trator and  heir,  (son)  testified  *'  I  knew  her  to  live  in  the  house  several 
days  off'  and  on.''    Said  building  appears  to  have  been  really  an  open 
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shed  which  conld  scarcely,  if  at  all,  be  regarded  as  habitable  even  hv  a 
stroug,  robust  person.  Glaimaot  was  an  aged  and  feeble  woman  nnabie 
by  reason  of  her  age  and  feebleness  to  endnreeven  ordinary  hardships. 
Moreover,  the  so  called  house  was  used  as  a  shelter  for  a  threshing  ma- 
chine, a  use  incompatible  with  residence,  especially  by  a  delicate  aod 
enfeebled  old  lady, such  as  the  preemptor  is  shown  to  have  been. 

This  building  was,  in  the  fall  of  1882,  moved  to  the  laud  of  Weiseck 
(son  and  administrator)  adjoining  the  claim  in  question. 

A  second  house  was  built  in  the  fall  of  1883.  The  exact  location  of 
this  house,  and  also  its  character  and  use,  are  matters  in  dispute  and 
concerning  which  the  testimony  is  conflicting. 

I  agree  with  your  office  in  its  finding  that  the  preponderance  ot  the 
evidence  shows  said  house  to  be  on  the  land  of  Wieseck  and  not  on  the 
claim  in  question.  The  evidence  tends  strongly  to  show  that  it  was 
used  by  Wieseck  as  a  smoke-house  prior  to  the  death  of  the  pre-emptor, 
and  that  it  was  never  intended  to  make  it  a  place  of  residence  by  the 
deceased  claimant  or  any  one  else.  She  died  in  the  fall  of  1883  the 
same  fall  that  said  house  (or  smokehouse)  was  erected.  Her  death  oc- 
curred at  the  house  of  her  son  Wieseck. 

Upon  a  full  consideration  of  the  entire  record  in  the  case  I  am  satis- 
fied that  the  deceased  claimant  never,  within  the  meaning  of  the  pre- 
emption law,  inhabited  the  tract  covered  by  her  filing  and  that  the  entry 
based  upon  said  filing  was  not  made  in  good  faith.  Her  home,  or  place 
of  residence  from  the  date  of  filing  to  the  date  of  her  death,  was  clearly 
with  one  or  the  other  of  her  sons  who  lived  in  the  immediate  vicinity 
of  the  tnict,  and  not  on  said  tract  as  said  sons  and  heirs  attempt  to 
make  it  appear. 

Your  oflBce  decision  holding  for  cancellation  the  cash  entry  is  accord- 
ingly affirmed. 


SCIIOOI^  LAND-  INDEMNITY  SELECTION. 

State  of  California, 

The  State  is  entitled  to  make  selections  in  lieu  of  school  land  covered  by  settlement 
claims  at  date  of  survey.  When  the  right  of  selection  has  been  exercised,  the 
title  to  the  tract  selected  passes  to  the  State,  which  is,  at  the  same  time,  dive:»ted 
of  all  right  to  thereafter  claim  the  land  used  as  the  basis  of  such  5)electioQ. 
whether  the  settlement  claim  therefor  is  made  good  or  not. 

Acting  Secretary  Muldrow  to  Commissioner  Stockslagery  August  23, 18SS. 

This  is  an  application  for  certiorari,  based  npon  the  refusal  to  trans- 
mit the  appeal  of  the  ytate  of  California  from  the  decision  of  yonr  office 
of  Febrnary  7,  1887,  rejecting  the  application  of  the  State  to  select,  as 
indemnity  school  land,  the  S\V.  J  of  Sec.  27,  T.  15  N.,  U.  1  E.,  H.  31 ,  Cal- 
ifornia. 
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The  material  facts  sbown  bj'  the  application  and  exhibits  thereto  at- 
tached are  as  follow^ : 

The  township  plat  of  T.  15  K,  R.  2  E.,  was  filed  in  the  local  land  office 
October  9, 1884.  On  November  20,  following  one  James  P.  McEvoy  filed 
pre-emption  declaratory  statement  for  the  N.  i  of  SE.  }  and  E.  i  of  SW, 
i  of  Sec.  "36,'^  in  said  township,  alleging  settlement  Jane  1, 1883.  On 
the  same  day  (November  20, 1884,)  the  State  made  selection  (No.  47)  of 
the  SW.  I  of  Sec.  27,  T.  15  N.,  R.  2  E.,H.  M.  (the  land  in  controversy), 
in  lien  of  that  part  of  Sec.  36,  settled  upon  b^'  Mc-  McEvoy  prior  to  sur- 
vey, and  afterwards  sold  the  land  selected. 

Subsequently,  it  was  ascertained  that  McEvoy  had  abandoned  hia 
claim  and  would  not  make  final  proof  therefor,  whereupon  the  State, 
claiming  that  the  tract  settled  upon  by  McEvoy  becoming  unincumbered 
proi)erty  of  the  State  for  which  it  wonld  not  be  entitled  to  indemnity^ 
reselected  said  SW.  i  of  Sec.  27  as  indemnity  for  155.64  acres  of  school 
land  lost  in  fractional  township  48  N.,  R.  12  W.,  H.  M.,  and  4.5  i  acres 
lost  in  fractional  township  19  N.,  R.  3  E.,  H.  M.,  as  amendatoryof  their 
original  selection.    This  selection  was  numbered  60. 

Your  office,  by  letter  of  March  30, 1886,  rejected  this  reselection,  upon 
the  ground,  (1)  that  it  was  prematurely  made,  as  the  time  had  not  ex- 
pired in  which  McEvoy  would  be  allowed  to  make  final  proof;  and  (2) 
because  the  State  was  entitled  to  11^5.91  acres  as  indemnity  in  fractional 
township  48  N.,  R.  12  W.,  and  that  therefore  the  selection  was  informal 
n  this,  that  it  included  the  deficiency  of  4.56  acres  in  fractional  town- 
ship 19  N.,  R.  2  E.,  as  an  additional  and  unnecessary  basis  for  said  rese- 
lection. 

No  appeal  was  taken  from  this  decision,  and  on  July  27,  1886,  the 
State  made  formal  application  to  amend  original  selection  No.  47,  by 
substituting  as  a  basis  therefor  the  fractional  deficiencies  specified  in 
the  reselection  No.  60.  Your  office,  by  letter  of  February  7,  1887,  re- 
fused said  application,  and  held  that  by  the  decision  of  March  30,  1886, 
selection  No.  60  was  rejected  because  the  land  selected  was  covered  by 
selection  No.  47,  and  that  the  question  as  to  whether  the  State  would 
be  allowed  to  amend  selection  No.  47  by  substituting  a  different  basis 
was  then  deci'ied,  and  that  such  decision  having  become  final  by  failure 
to  appeal  therefrom,  it  is  therefore  "  not  entitled  to  appeal  from  the 
action  herein  taken." 

The  State,  however,  filed  a[)peal  from  said  action,  upon  the  ground 
^that  the  decision  of  March  30,  1886,  rejected  the  reselection  upon  wholly 
different  grounds  from  tlie  rejection  of  the  application  to  amend,  made 
by  the  decision  of  February  7,  1887.  You  declined  to  entertain  and 
transmit  said  appeal,  whereupon  the  State  files  this  application  to  have 
the  record  certified  to  the  Department. 

It  is  unnecessary  to  pass  upon  all  the  questions  presented  by  fhis  ap- 
plication, because  it  is  clearly  shown  by  the  application  that  the  State 
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is  not  entitled  to  make  a  reselection  of  the  tract  in  controversy,  as  the 
selection  originally  made,  npoii  the  basis  of  that  part  of  the  school  sec- 
tion settled  upon  prior  to  survey,  was  a  valid  selection.  By  the  act  of 
selection  the  title  of  the  State  became  vested  in  the  tract  so  selected, 
and  all  right  to  the  basis  was  by  said  act  completely  divested,  so  that 
the  title  could  not  thereafter  vest  in  the  State,  although  the  settler  may 
have  failed  '^  to  make  good  his  claim." 

The  seventh  section  of  the  act  of  March  3, 1853  (10  Stat.  244),  pro- 
vides : 

That  where  any  settlement  by  the  erection  of  a  dweUing  house  or  the  caltivation 
of  any  portion  of  the  land  shall  be  niade  upon  the  sixteenth  and  thirty-sixth  sections, 
before  the  same  shaU  be  surveyed.  .  .  .  other  land  shall  be  selected  by  the  proper 
authorities  of  the  State  in  lieu  thereof. 

This  provision  is  also  embodied  in  the  sixth  section  of  the  act  of  July 
23, 1866  (14  Stat.,  218). 

In  the  case  of  Water  and  Mining  Company  v.  Bugby  (96  U.  S.  165), 
the  court,  citing  the  case  of  Sherman  v.  Buick  (93  D".  S.,  209),  say: 

As  against  all  the  world,  except  the  pre-emption  settler,  the  title  of  the  United 
States  passed  to  the  State  upon  the  completion  of  the  surveys;  and  if  the  settler 
failed  to  assert  his  claim,  or  to  make  it  good,  the  rights  of  the  State  became  absolate. 
The  language  of  the  court  is  (p.  214):  ^'These  things  (settlement  and  improvemeDt 
under  the  law)  being  found  to  exist  when  the  survey  ascertained  their  location  on  a 
school  section,  the  claim  of  tlie  State  to  that  particular  piece  of  land  was  at  an  end; 
and  it  being  shown  in  the  proper  mode  to  the  proper  officer  of  the  United  States,  tlie 
right  of  the  Statie  to  the  land  was  gone,  and  in  lieu  of  it  she  had  acquired  the  right 
to  select  other  land,  agreeably  to  the  act  of  1826. 

Under  the  authority  of  this  case  there  can  be  no  question  that,  if  the 
State  had  made  no  selection  in  lieu  of  that  part  of  the  thirty-sixth  sec- 
tion settled  upon  by  McEvoy,  the  title  to  the  land  embraced  in  his  set- 
tlement would  have  vested  in  the  State  as  of  the  date  of  the  completiou 
of  the  survey,  in  the  event  that  McEvoy  failed  to  make  good  his  claim, 
but  by  the  existence  of  a  settlement  on  said  tract  at  the  date  of  survey, 
the  State  acquired  the  right  to  select  other  land  in  lieu  of  it^  and  having 
exercised  this  right  by  making  selection  of  the  land  in  controversy,  her 
title  to  said  tract  was  then  completed,  and  by  said  act  of  selection  she 
completely  divested  herself  of  all  right  thereafter  to  claim  the  part  of 
section  thirty-six  used  as  the  basis  of  said  selection,  whether  McEvoy 
made  good  his  claim  or  not.  The  failure  of  McEvoy  to  complete  or 
perfect  his  claim  subjected  the  land  to  disposal  under  the  settlement 
laws,  and  not  to  any  claim  of  the  State. 

This  is  the  controlling  principle  in  this  case,  and  it  is  therefore  unnec- 
essary to  pass  upon  the  other  questions  raised  by  counsel  for  the  State. 
•     The  application  is  denied. 
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PIXAL   PROOF— REPUBLICATION   BY   ASSIGNEE -EQITTT ABLE    ADJUDI- 
CATION. 

J.  F.  Taylor. 

After  new  notice  by  the  atstgDee,  aud  in  the  absence  of  protest,  the  proof  irregalarly 
submitted  by  the  entryman  (now  deceased),  upon  which  certificate  iasaed,  may  be 
accepted,  and  the  entry  sent  to  the  Board  of  Equitable  Adjudication,  said  proof 
showing  due  compliance  with  law  on  the  part  of  said  entryman. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

29,  1888. 

I  have  considered  the  appeal  of  Jesse  F.  Taylor,  successor  in  interest 
to  John  J.  Dunlap,  from  your  office  decision  of  April  1,  1887,  holding 
for  cancellation  the  preemption  cash  entry  made  by  Dunlap  June 4, 
1884, for  the  SW.  J  NE.  i,  the  NW.  J  SE.  J,and  the  E.  i  SW.  J,  Sec.  11, 
T.  23  N.,  B.  5  W.,  Helena  land  district,  Montana. 

John  J.  Dunlap  filed  declaraU^ry  statement  for  said  tracts  October 
25,  1883,  alleging  settlement  the  same  day,  and  advertised  to  make  final 
proof  May  31,  1884,  before  I^aac  Hazlett,  a  notary  public  at  Old  Agency, 
Montana.  The  testimony  of  the  two  witnesses  was  given  before  Mr. 
Hazlett  on  the  day  named  in  the  notice,  but  that  of  claimant  was  not 
given  until  June  4, 1884,  and  was  taken  b^'  the  register  of  the  local 
land  office  at  Helena.  Notwithstanding  this  irregularity,  the  local 
officers  approved  the  proof,  accepted  payment  and  issued  cash  certifi- 
cate June  4,  1884. 

It  is  stated  in  the  proof  that  the  claimant,  a  single  man  and  a  duly 
qualified  pre-emptor,  established  actual  residence  upon  the  land  in  Oc- 
tober, 1883,  built  a  house  and  corral  and  fenced  five  acres.  The  im- 
provements are  valued  at  t300.  The  claimant  testifies  that  he  has  used 
the  land  as  a  home  and  farm  and  has  broken  five  acres  and  cultivated 
the  same  to  wheat,  potatoes,  peas,  and  corn.  Ue  testifies  that  his  resi- 
dence has  been  continuous;  his  witnesses  say '^ very  nearly"  contin- 
uous. 

October  19, 1886,  you  suspended  the  cash  entry  for  the  reason  that 
the  proof  was  not  made  in  accordance  with  the  published  notice  of  the 
claimant's  intention  to  make  proof  and  for  the  further  reason  that  the 
testimony  of  the  witnesses  as  to  the  continuous  residence  of  the  claim- 
ant was  not  satisfactory,  and  required  the  claimant  to  publish  a  new 
notice  of  intention  to  make  proof  and  to  furnish  an  affidavit  from  the 
witnesses  who  had  testified  in  the  case,  showing  whether  the  claimant 
had  complied  with  the  requirements  of  the  law  as  to  continuous  resi- 
dence. 

February  24,  1887,  the  register  of  the  local  office  transmitted  an  affi- 
davit of  publication  of  notice  made  by  J.  F.  Taylor,  successor  in  inter- 
est of  John  J.  Dunlap  of  his  intention  to  make  final  proof  January  23, 
1886,  together  with  a  certificate  of  posting  and  a  statement  that  no  pro- 
3263— VOL  7 18 
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test  or  adverse  claim  was  filed  od  that  day  or  at  aoy  time  during  the 
period  of  publication.  There  was  also  transmitted  at  the  same  time,  an 
affidavit  of  J.  F.  Taylor,  reciting  that  he  is  the  saccessor  in  interest 
to  Daniap  who  had  died,  and  was  therefore,  unable  to  furnish  the  affi- 
davit required  by  your  letter  of  October  19, 1886.  This  affidavit  is  eor- 
roborated  by  Samuel  C.  Burd  and  Abel  McKnight,  the  two  witnesses 
to  the  proof,  who  swear : 

That  said  Daniap  was  a  bona  fide  resident  and  settler  on  said  land ;  that  be  lived 
thereon  continnously  and  actually  made  it  bis  home  for  at  least  six  months  prior  to 
his  making  final  proof  on  Jane  4,  1884,  viz :  the  months  of  December,  1^)83,  Janoary, 
February,  March,  April  and  May,  1884;  that  he  put  in  and  cultivated  a  crop  thereon 
and  made  substantial  improvements ;  that  tbe  said  Dunlap  to  obtain  tbe  means  where- 
'with  to  improve  his  claim  hired  out  to  neighboring  ranchmen  at  different  times  in  tbe 
spring  and  summer  of  1884  and  was  not  on  his  place  every  day.  For  this  reason  in 
our  former  testimony  in  final  proof  in  answer  to  the  question  whether  his  reeidence 
had  been  continuous,  we  said,  '^  very  nearly  so." 

April  1, 1887,  you  decided  that  the  new  publication  made  by  the  as- 
signee, J.  F.  Taylor,  can  not  be  accepted,  and  held  the  cash  entry  for 
cancellation. 

The  testimony  shows  a  substantial  compliance  with  the  requirements 
of  the  pre-emption  law ;  and  I  direct  that  the  entry  be  referred  to  the 
Board  of  Equitable  Adjudication  under  Rule  10  of  the  Rules  stating  the 
character  of  the  cases  which  may  be  submitted  for  the  action  of  that 
tribunal. 

Your  decision  is  modified  accordingly. 


PRACTICE— NOTICE— SERVICE  BY  PUBI.ICATIOX. 
DBISGOLL  V,  MOBBISON. 

Notice  of  a  motion  to  set  aside  proof  of  service  should  he  served  on  the  opposite 

party. 
An  affidavit  for  puhlication  of  notice  is  sufficient  which  states  that  affiant  livos  in  the 

vicinity  of  the  land,  and  is  well  acquainted  in  that  neighborhood,  thai  he  knows 

the  defendant  does  not  reside  in  that  locality,  and  that  after  diligent  search  he  is 

unable  to  find  the  said  defendant. 

First  AssMant  Secretary  Muldrow  to  Commvtsioner  Stoekslager^  August 

30, 1888. 

I  have  considered  the  case  of  Michael  DriscoU  v.  James  L.  Morrison 
on  appeal  by  the  latter  from  your  office  decision  of  February  11, 1687, 
holding  for  cancellation  his  pre-emption  entry  for  the  8E.  J  of  Sec  15^ 
T.  25  N.,  R.  63  W.,  Cheyenne,  Wyoming  land  district. 

Morrison  filed  pre-emption  declaratory  statement  for  said  land  Feb. 
ruary  3,  1885,  alleging  settlemi^nt  the  same  day  and  on  October  29, 1865, 
made  final  proof  thereunder  before  the  local  officers,  who  approved  tbe 
same  and  issued  cash  certificate  thereon. 
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Ou  March  12,  1886,  Driscoll  filed  affidavit  of  contest  against  said  en- 
try alleging  that  ^'  no  settlement  as  described  in  D.  S  No.  2360  has  ever 
been  maile  on  said  tract,  that  no  one  has  resided  on  said  SE.^,  Sec.  15, 
for  any  time  as  required  by  the  pre  emption  law,  that  there  is  no  hoase 
thereon;  that  the  same  has  not  been  cultivated  in  any  way  ;  that  said 
entry  was  not  made  for  the  exclasive  use  and  benefit  of  said  entryman 
ami  claimant." 

A  hearing  was  ordered  by  your  office  and  a  notice  issued  by  the  local 
officers  dated  May  4, 1886,  citing  the  parties  to  appear  at  the  office  of 
A.  B.  Hart  in  Fort  Laramie,  on  June  21, 1886,  to  submit  testimony  and 
stating  that  the  final  hearing  would  be  had  at  the  local  office  ou  July 
7,  1886. 

On  May  7,  Driscoll  filed  his  affidavit  setting  up  that  ^<  he  has  endeav- 
ored to  serve  the  attached  notice  upon  the  contestee  James  L.  Morri- 
son, that  after  diligent  seareh  he  is  unable  to  find  the  said  James  L. 
Morrison  ;  that  he  is  well  acquainted  in  the  neighborhood  and  that  he 
knows  that  no  one  by  the  name  of  James  L.  Morrison  resides  in  that 
locality;  that  he  is  not  acquainted  with  the  present  address  of  said 
James  L.  Morrison,  that  he  has  every  reason  to  believe  that  said  Mor- 
rison is  no  longer  a  resident  of  the  Territory  of  Wyoming;  that  it  will 
be  impossible  to  serve  the  notice  of  contest  upon  said  Morrison  by  per- 
sonal service.  Wherefore  deponent  prays  that  such  service  be  made 
by  publication."  In  accordance  with  this  request  notice  was  given  by 
publication. 

On  the  day  set  for  taking  the  testimony  the  claimant  made  default, 
the  contestant  however^  appeared  with  witnesses  and  submitted  testi- 
mony. On  July  7,  the  case  was  declared  closed  by  the  local  officers 
and  they  took  it  under  consideration. 

On  July  21st  J.  C.  Baird,  attorney  for  Morrison,  entered  a  special  ap- 
pearance and  filed  a  protest  against  the  contest  and  any  action  ''  tend- 
ing to  affect  the  title  to  the  land  here  involved  "  on  the  grounds  that, 
the  final  proof  having  been  approved  by  the  local  officers  and  final  cer- 
tificate issued,  the  general  land  office  had  no  authority  or  control  over 
the  matter.  At  the  same  time  said  attorney  also  filed  a  motion  "  to  set 
aside  the  service  and  proof  of  publication  of  service  and  to  suppress 
the  testimony  taken  alleging  as  grounds  for  said  motion  that  '^  the  said 
contestant  in  his  affidavit  for  service  by  publication  erroneously  stated 
**  that  it  will  be  impossible  to  serve  the  notice  of  contest  upon  said 
Morrison  by  personal  service^'  the  fact  being  that  said  Morrison  is  a 
bona  fide  resident  of  Wyoming  Territory,  and  was  engaged  therein  at 
his  usual  occupation  at  the  time  of  the  making  of  said  affidavit ; "  that 
it  was  not  shown  how  long  tlie  notice  posted  on  the  land  remained  so 
posted  and  that  the  affidavit  as  to  the  mailing  of  a  copy  of  notice  of 
contest  herein  fails  to  show  what  copy  was  actually  mailed.  Tliis  pro- 
test and  motion  were  neither  one  sworn  to,  nor  were  the  statements 
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made  verified  in  any  manner,  nor  wa«  any  notice  thereof  given  the  op- 
posing party. 

On  August  12,  the  local  officers  rendered  their  decision. 

In  regard  to  the  papers  filed  by  the  attorney  for  the  defendant  the 
local  officers  said  ^^all  which  papers — appearance,  protect  and  motion 
— are  placed  on  file  for  the  consideration  of  the  Honorable  Com- 
missioner, the  register  and  receiver  being  of  opinion  that  no  action  can 
be  taken  by  them  upon  the  same  after  hearing  closed,  and  holding  that 
no  action  could  in  any  event,  be  taken  upon  such  i»rotest  and  motion 
without  proof  of  notice  to  the  opposing  party." 

Upon  consideration  of  the  case  in  your  office  it  was  held  by  letter  of 
December  23,  1886,  that  the  proof  of  service  of  notice  of  contest  was 
defective,  in  that  the  affidavit  as  to  posting  copy  of  notice  on  the  land 
did  not  show  ''the  length  of  time  of  such  posting  and  the  contents  of 
the  notice"  and  the  contestant  was  required  to  furnish  supplemental 
proof  within  thirty  days  remedying  this  defect.  Such  proof  was  duly 
furnished  and  your  office  thereupon  affirmed  the  decision  of  the  local 
officers  and  in  said  decision  it  was  said : 

In  assuming  jiir'iHdict  ion,  you  practically  overruled  the  motion  which  was  made 
without  notice  to  the  opposite  party  and  the  alleged  fuct«  npt>ii  which  it  was  baseil 
were  not  even  stated  under  oath.  You,  therefore,  properly  omitted  to  consider  tiie 
motion. 

The  appellant  would  have  placed  himself  in  much  better  light  if  he 
had  supported  his  motion  by  an  affidavit  verifying  the  statements  made 
in  said  motion,  and  if  it  had  been  stated  there  which  it  is  not,  that  be 
did  not  receive  the  notice  which  was  sent  him,  by  registered  letter,  at 
Fort  Laramie,  Wyoming.  Notice  of  the  motion  to  set  aside  proof  of 
service  should  have  been  served  on  the  opposite  party,  but  inasmuch  as 
it  pertains  to  the  question  of  jurisdiction  I  have  thought  best  to  pass 
upon  the  merits  of  the  case.  I  am  of  opinion  that  the  affidavit  upon 
which  the  order  of  publication  was  based  was  sufficient.  See  Rollins  r. 
Bobbins  (5  L.  D.,  635). 

The  affidavit  states  therein  that  he  lives  and  is  well  acquainted  in 
the  neighborhood  of  said  land,  that  he  knows  that  no  one  by  the  name 
of  James  L.  Morrison  lives  in  that  locality ;  that  after  diligent  search 
he  is  unable  to  find  the  said  James  L.  Morrison. 

The  testimony  submitted  by  the  contestant  is  clear  and  conclusive 
and  fully  sustains  the  charges  contained  in  the  contest  affidavit.  The 
truth  of  these  charges  and  of  the  testimony  submitted  thereunder,  is  not 
in  any  manner  denied  by  the  appellant  here. 

After  carefully  considering  this  case  I  find  no  good  reason  for  arriving 
at  a  conclusion  difierent  from  that  arrived  at  by  the  local  officers  and  in 
your  office,  and  the  decision  appealed  from  is  therefore  affirmed. 
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OSAOE  LAND— SETTLEMENT— J^XAL.  PROOF. 

Chit  WOOD  v.  Hickok. 

The  right  of  parchase  under  au  Oaage  filing  will  not  he  accorded  in  the  ahaence  of  a 

bona  fide  settlement. 
Failure  to  submit  final  proof  and  make  payment  within  six  months  after  Osage  filing, 

will  not  defeat  the  right  of  purchase  in  the  a1)sence  of  an  intervening  adverse 

claim. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  August 

31,  1888. 

I  have  considered  the  appeal  of  Elisba  P.  Hickok  from  your  decision 
of  August  7,  1886,  ia  the  contest  case  of  James  W.  Chitwood  v.  Elisha 
Hickok,  involving  the  NE.  i  NE.  i.  Sec.  32,  and  K  ^NW.  J  and  SW.  J 
N W.  J  Sec.  33,  T.  32  S.,  K.  20  W.,  Lamed  land  district,  Kansas. 

The  record  shows  that  Hickok  filed  Osage  declaratory  statement  No. 
^94,  for  said  described  tract  November  28, 1884,  alleging  settlement  on 
the  18th  of  the  same  month,  and  that  on  April  16,  1885,  Chitwood  filed 
Osage  declaratory  statement  ^o.  8528,  alleging  settlement  two  days 
previous,  which  was  entered  on  the  record  as  for  the  corresponding 
tract  in  township  thirty;  but  the  certificate  issued  to  him  was  for  the 
tract  in  dispute. 

On  November  7, 1885,  Hickok  offered  to  make  final  proof  before  the 
register  and  receiver  at  Larned,  Kansas.  Ohitwooxl  appeared  and  filed 
a  protest  and  cross  examined  the  witnesses  to  Hickok's  proof.  After 
several  continuances  the  testimony  closed  December  24, 18S5,  and  on 
3Iarch  13, 1886,  the  local  officers  decided  that  ^'  Hickok  did  not  estab- 
lish or  maintain  a  continuous  residence  upon  the  tract  in  dispute  for  a 
period  of  six  months  prior  to  his  making  final  proot^  ....  That 
his  wife  and  family  resided  in  Winfield,  Kansas,  during  the  time  he 

claimed  continuous  residence, while  he,  was  engaged  in 

basioess  at  the  town  of  Protection That  Hickok  made  a 

verbal  agreement  in  which  he  agreed  to  transfer  his  right  and  title  to 
eighty  acres  of  said  tract  to  a  town-site  company  of  which  he  was  a 
member,  upon  obtaining  title  thereto  from  the  government;  that  two 
of  the  witnesses  to  his  final  proof  were  members  of  the  same  c.impany 
and  were  not  disinterested  witnesses."  That  "  the  evidence  clearly 
showed  that  Chitwood  established  a  bona  fide  residence  upon  the  said 
land  on  the  14th  day  of  April,  1883,  and  that  his  residence  was  upon 
said  tract  continuously  with  his  family,  since  that  date;  improving  and 
cultivating  the  same." 

They  rejected  Hicock's  proof  and  held  his  filing  for  cancellation  and 
awarded  the  land  to  tbe  contestant  Chitwood  upon  his  making  final 
proof. 

On  April  12,  1886,  Hickok  appealed  from  the  action  of  the  local  land 
oflice. 
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On  January  20,  1886,  Gbitwood  filed  an  application  to  amend  the 
record  in  the  local  office  so  as  to  cover  the  land  in  dispate.  He  alleged 
in  said  application  that  his  declaratory  statement  shows  that  it  covered 
the  tract  in  dispute,  but  that  one  of  the  clerks  in  the  office  failed  to  read 
the  figares  in  his  declaratory  statement  as  it  was  written,  and  thereby 
made  a  mistatke  and  entered  his  filing  on  the  corresponding  tract  of 
land  in  township  30,  R.  20  W. 

On  Aujrust  7,  1886,  your  office  considered  the  appeal  and  held  that 
'-  while  the  testimony  is  not  sufficiently  strong  to  warrant  the  cancella- 
tion of  his  (llickok's)  declaratory  statement,  his  proof  must  be  rejet^ted 
as  not  showing  satisfactory  compliance  with  the  law  in  the  matter  of 
residence,"  and  allowed  him  ^^upon  notice  by  publication  to  furnish 
additional  proof  of  continuous  residence  at  any  time  during  the  life  time 
of  his  filing. "  At  the  same  time  your  office  held  that  "  all  of  the  testi- 
mony goes  to  show  that  his  (Chitwoo(i's)  settlement  was  actually  made 
on  the  tract  in  dispute  and  at  about  the  time  indicated  in  his  declara- 
tory statement.  There  is  no  doubt  that  an  ernir  was  made  iu  describ- 
ing the  land  intended  to  be  covered  by  his  filing,  and  that  the  same 
should  be  amended  subject  to  the  piior  right  of  Hickok,  "  and  directed 
the  local  officers  to  make  the  proper  annotatiiius  in  the  record. 

On  October  16,  188(>,  Hickok  a^ipealed  from  your  said  office  decision 
and  the  case  is  now  before  me. 

I  find  from  an  examination  of  the  ])roofs  and  testimony  in  this  case 
that  both  Hickok  and  Chitwood  were  duly  qualitied  pre-emptors  at  the 
dates  on  which  they  made  their  respective  filings  for  the  land  in  dis- 
pute; and  I  also  find  that  said  described  tract  is  Osage  Indian  trust 
and  diminished  reserve  land,  and  therefore  subject  to  dispo:$al  under 
the  provisions  of  the  act  of  Congress  a])proved  May  28,  1880  (21  Stat.^ 
143). 

Section  five  of  said  act,  among  other  things,  provides  that: 

The  Secretary  of  the  Interior  shall  make  all  rales  and  regulations  necessary  to  carry 
nto  effect  the  provisions  of  this  act. 

By  virtue  of  the  jirovisions  of  said  act  the  Department  on  June  23, 
1881,  formulated  regulations  by  which,  among  other  things,  it  was  re- 
quired that  filings  for  Osage  and  diminished  reserve*  lands  should  be 
made  within  three  months  from  date  of  settlement,  and  proof  and  pay- 
ment of  not  less  than  one  fourth  of  the  purchase  money  within  six 
months  from  date  of  tiling,  with  notice  of  publication  asre<inired  iu  the 
l^re-emption  entries,  and  that  a  residence  of  riot  less  than  six  months 
should  be  required  to  be  shown,  as  evidence  of  good  faith.  Said  re- 
quirements have  been  followed  from  that  time  up  to  this  present  date, 
and  have  been  concurred  in  by  circular  of  April  26,  1887,  except  that 
"  six  months  continuous  residence  next  preceding  date  of  i)roof  is  not 
an  essential  requirement,  bat  it  is  essential  that  the  settlement  be  shown 
to  be  actual  and  bona  fide. "    (5  L.  D.,  581.) 

It  is  shown  that  Chitwood  settled  upon  this  particular  tract  of  laud 
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on  the  date  alleged  in  his  declaratory  statement,  and  au  inspection  of 
that  statement  shows  that  it  was  made  oat  for  the  land  in  controversy. 
It  is  evident  that  the  mistake  whereby  it  is  made  to  cover  lands  in 
township  thirty  was  made  by  whoever  entered  said  filing  on  the  records 
of  the  local  office,  and  Ghitwood's  petition  to  have  the  record  corrected 
should  be  allowed. 

The  weight  of  reliable  evidence  in  the  case  establishes  the  following 
facts^  viz :  The  claimant,  Hickok,  was  a  minister  of  the  gospel,  and 
for  several  years  prior  to  making  his  filing  for  the  tract  in  disi)ate  he 
resided  in  the  city  of  Winfield,  Cowley  connty,  Kansas ;  that  he  owned 
more  than  three  hundred  and  twenty  acres  of  land  in  said  county,  and  a 
valuable  residence  in  the  city ;  that  several  years  prior  to  1884,  he  con- 
veyed to  his  wife  about  one  hundred  and  twenty-five  acres  of  land,  so 
that  when  he  made  his  filing;  he  did  not  own  in  his  own  name  three 
hundred  and  twenty  acres.  The  tract  in  dispute  is  situate  in  Comanche 
county,  Kansas,  and  about  one  hundred  miles  distant  from  the  city  of 
TViufield.  When  Hickok  made  his  filing  for  said  tract  he  opened  an 
office  in  the  town  of  Protection,  about  two  miles  distant  from  the  land, 
and  there  carried  on  the  business  of  a  notary  public,  taking  final 
proofs,  etc.;  he  slept  and  boarded  in  Protection  most  of  the  time  up  to 
about  March  or  April,  1885;  he  never  established  an  actual  bona  fide 
residence  upon  the  pre-empted  tract;  he  permitted  his  family  to  reside 
in  the  city  of  Winfield,  and  he  never  became  a  settler  in  good  faith  on 
said  land  within  the  meaning  and  intent  of  the  law,  but  seems  to  have 
been  endeavoring  to  obtain  title  thereto  for  speculative  purposes  by  a 
pretended  compliance  with  the  law  and  regulations.  This  is  indicated 
by  the  further  fact  (in  addition  to  what  has  already  been  stated)  of  his 
having  made  a  verbal  agreement  with  the  officers  of  a  townsite  com- 
X>any,  of  which  he  was  a  member,  that  upon  obtaining  title  from  the 
government,  he  would  convey  to  said  company  eighty  acres  of  said  land. 
It  also  clearly  appears  that  two  of  Hickok's  final  proof  witnesses  were 
members  and  directors  of  said  townsite  company,  and  were  not  therefore 
disinterested  witnesses. 

In  view  of  these  facts,  Hickok's  final  proof  is  rejected  and  his  filing 
canceled. 

The  evidence  further  shows  that  Chitwood,  with  his  wife  and  four 
children,  have  resided  continuous!}'  upon  the  tract  ever  since  April, 
1885;  that  he  has  placed  upon  the  land  several  hundred  dollars  worth 
of  substantial  improvements,  and  has  cultivated  and  cropped  each  year 
a  reasonable  portion  of  the  land. 

Although  Chitwood  failed  to  present  his  final  proof  within  the  time 
specified  by  the  regulations,  yet  in  view  of  his  evident  good  faith  and 
of  the  fact  that  the  cancellation  of  Hickok's  filing  leaves  no  adverse 
claim  to  the  Land,  he  will  be  allowed  ninety  days  from  notice  of  this 
decision,  within  which  to  submit  final  proof  in  support  of  his  claim. 

Your  said  office  decision  is  modified  accordingly. 
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PRE-EMPTION— MARHEED  WOMAN. 

Margaret  Forgeot. 

A  siDgle  woman  who  marries  after  filing  declaratory  statement  and  prior  to  tinal  proof, 
defeats  thereby  her  right  of  purchase  under  the  pre-emption  law. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  Auguit 

31,  1888. 

I  have  considered  the  appeal  of  Margaret  Forgeot,  formerly  Mar- 
garet Shaffer,  from  your  office  decision  of  March  4,  1887,  holding  for 
cancellation  her  pre-emption  cash  entry  for  SVV. :}-,  Sec.  11,  T.  28  N.,  K. 
8  W.,  Niobrara  land  district,  Nebraska. 

On  September  22,  1882,  the  claimant,  then  Margaret  Shaffer,  an  mi- 
married  woman,  filed  her  pre-emption  declaratory  statement  for  the 
land  in  question,  and  on  June  24,  1884,  she  made  final  proof. 

In  the  interim,  March  8,  18S4,  she  had  married,  and  your  ofiice,npon 
receipt  of  final  proof,  by  letter  '<  G  ^  of  October  21,  188G,  held  the  said 
cash  entry  for  cancellation,  but  allowing  her  sixty  days  to  show  caose 
why  the  same  should  not  be  done. 

In  response  to  this  affidavits  were  filed  by  claimant  and  her  husbaud, 
showing  that  she  had  settled  upon  the  said  land  in  good  faith  and  had 
continuously  resided  thereon  from  date  of  filing;  that  prior  to  her  said 
marriage,  she  had  made  inquiry  of  the  local  officers  as  to  the  effect  of 
her  marriage  upon  her  rights  in  said  land,  and  was  assured  by  them  it 
would  make  no  difference  whatever  in  her  legal  right  as  she  could  prove 
up  equally  well  after  marriage,  and  that  but  for  such  advice  she  would 
uot  have  married  before  making  final  proof. 

The  testimony  taken  in  final  proof  shows  that  claimant  lias  forty-nine 
acres  in  cultivation^  has  erected  two  houses,  stables,  cribs  and  feuces, 
aggr^g^a.ting  $500  to  $800  in  value ;  that  she  was,  prior  to  her  marriage 
a  widow,  forty-eight  years  old  and  bad  five  children. 

Upon  this  testimony  your  office,  by  its  said  decision  of  March  4, 1887, 
held  her  said  entry  for  cancellation  an<l  from  this  decision  she  appeals. 

In  your  decision  I  must  concur,  although  the  case  is  one  in  which 
such  decision  is  the  cause  of  peculiar  hardship,  and  i^  a  cai^e  in  which, 
if  it  was  legally  possible,  the  Department  would  like  to  make  an  ei- 
ception. 

The  trouble  is  uot  in  the  Department  but  in  the  law. 

Counsel  for  claimant,  in  her  appeal,  cites  and  relies  upon  theciiseof 
Maria  Good,  decided  October  22,  1886  (5  L.  D.,  190). 

In  that  case  it  was  decided  that  when  once  legal  qualification  to  make 
homestead  entry  is  established,  and  the  land  applied  for  is  subject  to 
such  entry,  the  only  subvsequent  questions  to  be  considered  by  the  De- 
partment are  those  relating  to  residence,  cultivation  and  alienatiou. 

In  liosanna  Kennedy  (10  G.  L.  O,,  152)  it  was  held  that  the  pre-emp- 
tion right  was  not  a  vested  right  but  simply  a  preference  right  and 
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that  vested  right  was  not  acquired  until  after  entry  and  pa^'nient,  and 
that  by  her  marriage  before  making  final  proof  and  payment,  which 
alone  constitutes  entry  in  preemptions,  a  woman  waived  her  pre-emp- 
tion right  and  can  not  make  entry. 

This  decision  has  been  uniformly  followed  and  is  based  upon  the 
proposition  that  the  law  allows  a  pre-emption  only,  to  the  person  who 
at  the  time  of  the  entry  is  either  single  or  the  head  of  a  family,  and  by 
marriage  a  woman,  although  she  might  prior  to  that  time  be  the  head 
of  a  family,  in  law  relinquishes  that  position  to  the  husband  and  while 
that  relation  continues  is  disqualified  from  making  pre-emption  entry, 
being  neither  '^  the  head  of  a  family,  a  widow  or  a  single  person." 

Tlie  filing  of  declaratory  statement  is  in  no  sense  an  entry,  but  the 
mistaken  idea  that  it  is,  is  the  source  of  many  mistakes  like  the  one 
made  in  the  case  at  bar. 

Your  said  decision  is  affirmed. 


HOMESTEAD  ENTKV— ACT  OF  JUNE  15,  1880. 

John  K,  Choate. 

A  homesteader  may  purchase  under  the  act  of  June  15,  1880,  even  after  the  cancella- 
tion of  his  original  entry,  in  the  event  that  »uch  purchatie  does  not  interfere  with 
the  BubHequent  right,  of  another. 

The  fact  that  after  the  cancellation  of  the  original  entry,  the  land  was  entered  by 
another,  will  not  defeat  the  right  of  purchase,  where  such  subsequent  entry  had 
been  canceled  on  relinquishment  prior  to  the  application  of  the  purchaser. 

First' Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  August 

31,  1888. 

I  have  considered  the  appeal  of  John  R.  Choate  from  your  decision 
of  March  11,  1887,  holding  for  cancellation  his  cash  entry  under  act  of 
Jane  15, 1880,  for  the  NE.l  NW.^,  Sec.  14,  T.  25  N.,  E.  22  W.,  Spring, 
field,  Missouri.    • 

The  record  shows  that  John  R.  Choate  made  homestead  entry  on  above 
tract  December  2,  18(>7,  which  was  duly  canceled  for  abandonment 
July  28,  1875. 

On  the  21st  of  January,  187G,  Joseph  R.  Wade  made  homestead  entry 
for  the  same  tract,  which  was  duly  canceled  for  relinquishment  Novem- 
ber 28,  1883,  and  on  the  same  day  William  C.  Cox  made  homestead 
entry  which  was  duly  canceled  for  relinquishment  June  4,  1885.  On 
the  same  day,  to  wit :  June  4, 1885,  the  local  ofUcers  allowed  John  R. 
Choate  to  purchase  said  tract  underact  of  June  16, 1880,  and  issued 
cash  certificate  and  receipt  therefor. 

March  11,  1887,  you  directed  that  John  R.  Choate's  entry  to  be  held 
for  cancellation,  for  the  reason  that  by  the  homestead  entries  of  ilr. 
Wade  and  Mr.  Cox  for  the  same  tract,  he  lost  all  right  to  purchase  the 
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land  uuder  said  act.    From  this  decisioQ  Ghoate  duly  appealed  to  this 
office. 
Section  2,  Act  of  June  15,  1880,  provides, — 

That  persons  who  have  heretofore  under  any  of  the  homestead  laws  entered  lands 
properly  subject  to  such  entry,  or  persons  to  whom  the  right  of  those  having  so 
entered  for  homesteads,  may  have  been  attempted  to  be  transferred  by  bona  fide  in- 
strument in  writing,  may  entitle  themselves  to  said  lands  by  paying  the  government 
price  therefor.  Provided,  this  shall  in  no  wise  interfere  with  the  rights  or  claims  of 
others  who  may  have  subsequently^  entered  such  lands  under  the  homestead  laws. 

From  the  above  langaage,  it  would  appear  that  in  considerin^ir  aa 
application  under  this  act,  the  only  question  that  presents  itself  is,  was 
the  land  properly  subject  to  the  ori«:^inal  entry,  and  will  the  proi>osed 
entry  interfere  with  the  rights  or  claims  of  others  who  have  subse- 
quently entered  such  lands. 

There  seems  to  he  no  doubt  that  these  lands  were  properly  subject  to 
such  entry  and  no  adverse  claim  intervenes,  as  the  subsequent  entries 
of  both  Wade  and  Cox  terminated  and  ceased  to  exist  by  their  own 
voluntary  acts,  before  Choate  entered  under  the  act  of  June  15,  1880. 

The  Department  has  repeatedly  held  that  un<ler  the  act  of  June  15, 
1880,  a  homestead  settler,  even  after  the  cancellation  of  his  original 
entry,  can  purchase  the  same  tract,  provided  it  does  not  interfere  with 
a  subsequent  right.  Samuel  M.  Mitchell,  (1  L.  D.,  9(1) ;  Hollants  r.  Sul- 
livan, (5  L.  D.,  116);  Northern  Pacific  R.  R  Co.,  v.  Elder  et  a/.,  6 
L.  D.,  409. 

The  case  of  Samuel  M.  Mitchell,  above  cited,  is  almost  similar  to  the 
case  at  bar.  In  both  cases  the  lands  have  been  covered  by  three  sep- 
arate homestead  entries,  which  were  duly  canceled.  In  the  case  at  bar 
the  first  entryman  purchased  the  laud  under  the  act  of  June  15,  1880, 
and  his  rights  are  subservient  only  to  any  adverse  claim  that  may  have 
attached  subsequent  to  the  cancellation  of  his  entry,  including  aoy 
equities  that  may  exist  in  favor  of  the  later  entryman.  The  later  en- 
trymen,  however,  do  not  set  up  any  rights,  claims,  or  equities  and  there 
was,  therefore,  no  bar  to  Cheaters  purchasing  the  land  under  the  act  of 
June  15,  1880.  In  the  case  of  the  Northern  Pac.  R.  R.  Co.  v.  Burt,  re- 
ported in  3  L.  D.,  490,  it  was  held  that  the  homestead  settler's  widow, 
after  the  cancellation  of  the  entry  could  purchase  the  same  tract  under 
the  provisions  of  the  act  of  June  15,  1880. 

In  the  case  of  the  Northern  Pacific  Railroad  Company  against  Mc- 
Lean, reported  in  5  L.  D.,  529,  it  was  held  that  the  widow  of  a  home- 
stead claimant  could  purchase  under  the  act  of  June  15,  1880. 

In  your  decision  of  March  11,  1887,  yon  state  that  appellant  some- 
times signed  his  name  "Choate"  and  at  other  times  "Cheat."  In  his 
atfidavit  of  October  21,  1887,  Choate  explains  the  discrepancy  in  the 
signatures  to  the  original  and  final  pai)ers.  He  testifies  that  he  is  nerv- 
ous, can  scarcely  sign  his  name,  sometiujes  has  others  sign  it  for  him 
and  at  times  signs  it  without  the  final  "  K  "  and  at  other  times  with  the 
final  "  E."     He  testifies,  however,  that  he  is  the  identical  person  who 
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made  homestead  entry  of  said  tract  December  2, 1867,  and  who  on  June 
5j  188  >,  parcbaned  the  same  under  the  act  of  June  15,  1880. 

In  your  said  decision  you  also  state  that  John  B.  Ghoate  '^  on  the  9th 
of  June,  1885,  made  an  additional  entry  for  the  Lots  8  and  9,  Sec.  6,  and 
N  W.  I  SE.  i,  Sec.  18,  T.  18,  R.  16,  New  Mexico,  per  homestead  entry  No. 
1021.'' 

This  may  be  good  cause  for  cancelling  the  subsequent  entry,  but  it  is 
no  reason  for  cancelling  his  purchase  under  the  act  of  June  15, 1880. 
The  right  to  purchase  lands  legally  entered  conferred  by  the  second 
section  of  the  act  of  June  15, 1880,  is  not  dependent  upon  compliance 
with  the  provisions  of  the  homesteail  law,  and  is  not  subject  to  any 
other  restrictions  than  are  imposed  in  case  of  ordinary  cash  entry. 
George  E.  Sanford  (5  L.  D.,  535). 

In  your  said  decision,  you  further  state  that  the  affidavit  accounting 
for  the  loss  of  the  duplicate  receipt  issued  on  Choate's  original  home- 
stead entry,  was  not  acknowledged  in  any  manner.  This  was  probably 
the  fanlt  of  the  officer  before  whom  it  was  made.  The  jurat,  or  another 
affidavit,  can  probably  be  readily  supplied,  and  when  supplied  Choate's 
entry  should  be  approved. 

In  view  of  the  fact  that  this  act  recognizes  the  power  of  a  homestead 
en  try  man  to  transfer  his  right  by  a  bona  fide  instrument  in  writing,  and 
that  this  transfer  is  generally  n.ade  on  the  baclc  of  the  duplicate  receipt, 
it  is  important  that  Choate  shouhl  ))roduce  the  duplicate  receipt  or  ac- 
count for  its  loss;  showing  satisfactorily  that  no  such  assignment  has 
been  made.    In  case  of  his  failure  to  do  so,  his  entry  should  be  canceled. 

You  are  direcle<l  to  notify  Mr.  Choate  that  unless  within  sixty  days 
be  furnish  such  affidavit,  his  entry  will  be  canceled.  And  if  the  proper 
affidavit  be  supplied,  you  will  direct  the  case  to  be  passed  to  patent. 


MINERAL  PATENT— CONFLICTING  TOWNSITE. 

W.  A.  Simmons  et  al. 

There  is  do  authority  of  law  for  the  insertiou  in  a  miuersil  pateuc  of  a  clause  reserv- 
inc:  the  rightB  of  a  towntjite. 

The  Departuient  has  the  power,  with  the  consent  of  the  grantee,  to  recall  a  patent 
which  did  not  issue  in  conformity  with  the  judgment  awarding  the  right  of  entry, 
and  was  not  accepted  by  the  grantee,  and  issue  one  in  accordance  witli  said 
judgment. 

A  townsite  patent  is  inoperative  as  to  all  lauds  known  at  the  time  of  the  entry  to  be 
valuable  for  mineral,  or  discovered  to  be  of  such  character  prior  to  the  occupa- 
tion or  improvement  of  land  under  the  townsite  laws. 

Secretary  Vilas  to  Commissioner  Stockslager,  August  31,  1888. 

This  is  an  application  filed  by  William  A.  Simmons  and  his  grantee, 
the  Empire  Mining  and  Milling  Company,  asking  that  a  patent  issued 
July  31,  1882,  for  Empire  Mining  claim  entry  No.  40,  containing  certain 
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reservations  and  exceptions  in  favor  of  the  townsite  of  Tombstone,  be 
recalled  from  the  office  of  the  register  and  receiver  and  canceled,  and  a 
Dew  patent  without  sach  reservations  be  issued  and  delivered  to  claim- 
ants. 

This  claim  was  located  July  19,  1878,  and  on  January  21,  1880, 
William  A.  Simmons,  who  had  acquired  title  by  regular  conveyances  of 
said  location,  made  entry  of  said  premises  under  the  mineral  laws. 

Subsequent  thereto,  to  wit:  March  3,  18S2,  the  Mayor  of  Tombstone 
filed  in  the  local  office  an  application  to  enter  certain  lands  under  the 
townsite  laws  which  embraced  part  of  the  surface  ground  included  in 
the  Empire  Mining  claim,  claiming  that  said  townsite  right  was  initi- 
ated February  1,  1879. 

On  September  22,  1880,  a  patent  was  issued  to  the  townsite  for  the 
entire  premises  claimed  in  their  application  containing,  however,  the 
following  reservations : 

Provided — That  no  title  shall  be  hereby  acquired  to  any  mine  of  gold,  siWer,  cin- 
nabar or  copper  or  to  any  valid  mining  claim  or  possession  held  under  existing  laws ; 
and  provided  further  that  the  grant  hereby  made  is  held  and  declared  to  be  subject 
to  all  the  conditions  limitations  and  restrictions  contained  in  section  2^i86,  Revised 
Statutes  of  the  United  States  so  far  as  the  same  is  applicable  thereto. 

On  July  21,  18.*<3,  the  claim  of  Simmons  for  the  premises  in  contro- 
versy was  taken  up  for  examination  in  your  office  upon  his  application 
for  patent,  alleging  that  said  claim  was  duly  located  July  19,  1878,  in 
compliance  with  law,  and  upou  said  applicatiou  the  entry  of  Simmons 
was  approved  for  patent. 

On  July  31, 1882,  patent  was  issued  by  your  office  on  said  entry  made 
June  10,  1880,  by  said  W.  A.  Simmons  and  was  transmitted  to  the 
local  office  for  delivery  to  the  person  surrendering  the  receiver's  dupli- 
cate receipt  therefor.  Said  patent  contained  the  usual  reservation  in- 
serted in  all  patents  for  mining  claims  according  to  the  existing  practice 
in  the  land  office  at  that  time,  to  wit: 

Excepting  and  excluding,  however,  from  these  presents  all  town  property  rights 
upon  the  surface,  and  there  are  hereby  expressly  excepted  and  excluded  from  the 
same  all  houses,  buildings,  structures,  lots,  blocks,  streets,  alleys  or  other  municipal 
improvements  on  the  surface  of  the  above  described  premises  not  belonging  to  the 
£rautee  herein,  and  all  rights  necessary  or  proper  to  the  occupation,  possessiou  and 
enjoyujent  of  the  same. 

The  grantee  refused  to  accept  said  patent  because  it  contained  said 
reservation  and  demanded  a  patent  for  all  the  land  and  premises  in- 
cluded in  the  original  location  and  application  for  patent  and  survey 
without  such  reservation. 

This  demand  was  refused  by  your  office  and  upon  appeal  the  Secre- 
tary of  the  Interior  affirmed  said  decision  December  13,  1883.  Subse- 
quently the  supreme  court  in  the  case  of  Deffeback  v.  Uawke  (115  (J. 
S.  3d2)  involving  the  question  of  the  rights  of  claimants  to  mineral 
lands  within  towusiti*.  limits  held  that,  the  officers  of  the  Land  Depart- 
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ment  have  no  authority  to  insert  such  reservation  in  a  patent  to  mineral 
lands. 

After  this  decision  was  rendered  the  claimant  filed  another  applica- 
tion asking  the  Commissioner  to  recall  the  objectionable  patent,  which 
they  still  refused  to  accept,  and  to  issue  one  conformably  to  law. 

In  your  letter  of  March  6,  1888,  declining  to  grant  the  request  of  ap. 
plicants,  you  say 

It  18  possible  that  had  patent  never  issned  for  said  Empire  claim,  and  had  never 
become  a  matter  of  reconl  as  sach  in  this  office  a  patent,  prepared  therefor,  since  the 
rendition  of  said  decision  in  the  case  of  Deffeback  r.  Hawke,  might  have  been  is- 
sued, with  no  clanse  of  reservation  inserted  therein.  The  above  statement  is  re- 
servedly made  because  nnder  the  decision  referred  to,  it  is  made  incumbent  upon  thia 
ofBce  to  examine  into  the  respective  rights  of  townsite  as  well  as  of  the  mineral  claim- 
ants, the  dates  of  inception  of  rights  etc.,  and  therefore  without  such  examination, 
^hich  it  is  not  the  purpose  of  this  office  now  to  make,  it  will  not  be  said  without 
qnalification  that  such  patent  might  issue,  even  if  the  coutingency  mentioned  ex- 
isted. 

But  aside  from  possibilities,  I  cannot  see  that  the  patent  already  issued  "ind  of 
record  in  this  office,  \h  not  by  virtue  of  the  aforesaid  declMlon  of  the  U.  8.  supreme 
conrt  complete  and  satisfactory.  As  the  supreme  court  has  said  that  the  land  officers 
had  no  authority  to  insert  such  reservation  in  a  mineral  patent,  then  it  must  certainly 
follow  that  such  reservation  inserted  in  such  patent  is  void  and  of  no  effect..  This 
being  so,  no  good  reason  can  be  lulvanced  why  the  patent,  issued  July  31st,  1882, 
should  not  be  accepted,  or  why  a  new  patent  convoying  no  more  land  or  rights,  should 
be  prepared,  recorded  and  forwarded  for  delivery  to  take  its  place. 

The  record  in  this  case  sbows  that  the  location  of  this  claim  was 
made  July  19,  1878,  and  it  is  alleged  by  the  applicants  that  the  earliest 
date  claimed  as  the  initiation  of  the  townsite  right  was  February  1^ 
1879,  as  shown  by  the  records  of  your  oflfice.  But  it  is  immaterial  when 
the  respective  rights  of  the  mineral  claimant  and  the  townsite  appli- 
cants were  initiated,  as  no  title  to  lauds  containing  known  minerals 
can  be  acquired  nnder  the  townsite  laws.  The  townsite  patent  is  in- 
operative as  to  all  lands  known  at  the  time  of  entry  to  be  valuable  for 
the  minerals,  or  discovered  to  be  such  before  the  occupation  or  improve- 
ment for  residence  or  business  under  the  townsite  laws. 

In  the  case  of  Deffeback  v.  Hawke,  the  location  of  the  mineral  claim 
was  subsequent  to  the  settlement  and  occupation  for  townsite  purposes, 
and  a  patent  issued  for  the  mineral  claim  without  the  reservation 
although  the  townsite  authorities  had  asserted  prior  occupation  and 
settlement  and  insisted  before  the  land  office  that  the  patent  should  be 
issued  with  the  reservation'excluding  from  its  operation  all  town  prop- 
erty, building  lots,  streets,  etc.,  and  all  rights  necessary  and  proper  to 
the  enjoyment  and  use  of  the  same. 

The  mineral  claimants  rights  to  a  patent  rested  upon  the  judgment 
of  the  land  office  approving  his  entry  for  i)atent  upon  the  record  show, 
ing  that  said  claim  was  located  July  19,  1879,  and  was  in  all  respects 
regular  and  valid. 

Upon  this  judgment  he  was  entitled  to  a  patent  for  said  claim  free 
from  any  reservation,  or  terms  other  than  those  of  conveyance  with  re- 
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reservations  and  exceptions  in  favor  of  the  townsite  of  Tombstone,  be 
recalled  from  the  office  of  the  register  and  receiver  and  canceled,  and  a 
new  patent  without  such  reservations  be  issued  and  delivered  to  claim- 
ants. 

This  claim  was  located  July  19,  1878,  and  on  January  21,  1880, 
William  A.  Simmons,  who  had  acquired  title  by  regular  conveyances  of 
said  location,  made  entry  of  said  premises  under  the  mineral  laws. 

Subsequent  thereto,  to  wit:  March  3,  18S2,  the  Mayor  of  Tombstone 
filed  in  the  local  office  an  application  to  enter  certain  lands  under  the 
townsite  laws  which  embraced  part  of  the  surface  ground  included  in 
the  Empire  Mining  claim,  claiming  that  said  townsite  right  was  initi- 
ated February  1,  1879. 

On  September  22,  1880,  a  patent  was  issued  to  the  townsite  for  the 
entire  premises  claimed  in  their  application  containing,  however,  the 
following  reservations : 

Provided — That  no  title  shall  be  hereby  acquired  to  any  mine  of  pold,  wlrer,  cin- 
nabar or  copper  or  to  any  valid  miuiuj;  claim  or  possesiiiou  hel<l  under  existing; laws; 
and  provided  further  that  the  grant  hereby  made  in  held  and  declared  to  be  subject 
to  all  the  conditions  limitations  and  restrictions  contained  in  section  2^)S6,  Revised 
Statutes  of  the  United  States  so  far  as  the  same  is  applicable  thereto. 

On  July  21,  18^2,  the  claim  of  Simmons  for  the  premises  in  contro- 
versy was  taken  up  for  examination  in  your  office  upon  his  application 
for  patent,  alleging  that  said  claim  was  duly  located  July  19,  1878,  in 
compliance  with  law,  and  upon  said  application  the  entry  of  Simmons 
was  approved  for  patent. 

On  July  31, 1882,  patent  was  issued  by  your  office  on  said  entry  made 
June  10,  1880,  by  said  W.  A.  Simmons  and  was  transmitted  to  the 
local  office  for  delivery  to  the  person  surrendering  the  receiver's  dupli- 
cate receipt  therefor.  Said  patent  contained  the  usual  reservation  in- 
serted in  all  patents  for  mining  claims  according  to  the  existing  practice 
in  the  land  office  at  that  time,  to  wit : 

Excepting  and  excluding,  however,  from  these  presents  all  town  property  rights 
upon  the  surface,  and  there  are  hereby  expressly  excepted  and  excluded  from  the 
same  all  houses,  buildings,  structures,  lots,  blocks,  streets,  alleys  or  other  municipal 
improvements  on  the  surface  of  the  above  described  premises  not  belonging  to  the 
grantee  herein,  and  all  rights  necessary  or  i)roper  to  the  occupation,  possession  and 
enjoyment  of  the  same. 

The  grantee  refused  to  accept  said  patent  because  it  contained  said 
reservation  and  demanded  a  patent  for  all  the  land  and  premises  in- 
cluded in  the  original  location  and  application  for  patent  and  survey 
without  such  reservation. 

This  demand  was  refused  by  your  office  and  u|)on  appeal  the  Secre- 
tary of  the  Interior  affirmed  said  decision  December  13,  1883.  Subse- 
quently the  supreme  court  in  the  case  of  Deffeback  v,  Uawke  (115  C. 
S.  392)  involving  the  question  of  the  rights  of  claimants  to  mineral 
lands  within  towusiti*.  limits  held  that,  the  officers  of  the  Land  Depart- 
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ment  have  no  aathority  to  insert  sach  reservation  in  a  patent  to  mineral 
lands. 

After  this  decision  was  rendered  the  claimant  filed  another  applica- 
tion asking  the  Commissioner  to  recall  the  objectionable  patent,  which 
they  still  refased  to  accept,  and  to  issae  one  conformably  to  law. 

In  your  letter  of  March  6,  1888,  declining  to  grant  the  reqaest  of  ap. 
plicants,  yon  say 

It  is  possible  that  had  patent  never  issued  for  said  Empire  claim,  and  had  never 
become  a  matter  of  record  as  sncb  in  this  office  a  patent,  prepared  therefor,  since  the 
rendition  of  said  decision  in  tbe  case  of  Deffeback  r.  Hawke,  might  have  been  is- 
Biied,  with  no  clause  of  reservation  inserted  therein.  The  above  statement  is  re- 
servedly made  because  nnder  the  decision  referred  to,  it  is  made  incumbent  upon  thia 
ofiQce  to  ezaniine  into  the  respective  rights  of  townnite  as  well  as  of  the  mineral  claim- 
ants, the  dares  of  inception  of  rights  etc.,  and  therefore  without  such  examination, 
^wbich  it  is  not  the  purpose  of  this  office  now  to  make,  it  will  not  be  said  without 
qualification  that  such  patent  might  issue,  even  if  the  contingency  mentioned  ex- 
isted. 

But  aside  from  possibilities,  I  cannot  see  that  the  patent  already  issued  and  of 
record  in  this  office,  Ih  not  by  virtue  of  the  aforesaid  decision  of  the  U.  S.  supreme 
conrt  complete  and  satisfactory.  As  tbe  supreme  court  hivs  said  that  the  land  officers 
had  no  authority  to  insert  such  reservation  in  a  mineral  patent,  then  it  must  certainly 
follow  that  such  reservation  inserted  in  such  patent  is  void  and  of  no  eflfect.  This 
being  so,  no  good  reason  can  be  advanced  why  tlie  patent,  issued  July  lUst,  1882, 
should  not  be  accepted,  or  why  a  new  patent  couveying  no  more  land  or  rights,  should 
be  prepared,  recorded  and  forwarded  lor  delivery  to  take  its  place. 

The  record  in  this  case  shows  that  the  location  of  this  claim  was 
made  July  19,  1878,  and  it  is  alleged  by  the  applicants  that  the  earliest 
date  claimed  as  the  initiation  of  the  townsite  right  was  February  1, 
1879,  as  shown  by  the  records  of  your  office.  But  it  is  immaterial  when 
the  respective  rights  of  the  mineral  claimant  and  the  townsite  appli- 
cants were  initiated,  as  no  title  to  lauds  containing  known  minerals 
can  be  acquired  under  the  townsite  laws.  The  townsite  patent  is  in- 
operative a43  to  all  lands  known  at  the  time  of  entry  to  be  valuable  for 
the  minerals,  or  discovered  to  be  such  before  the  occupation  or  improve- 
ment for  residence  or  business  under  the  townsite  laws. 

In  the  case  of  Deffeback  v»  Hawke,  the  location  of  the  mineral  claim 
was  subsequent  to  the  settlement  and  occupation  for  townsite  purposes, 
and  a  patent  issued  for  the  mineral  claim  without  the  reservation 
although  the  townsite  authorities  had  asserted  prior  occupation  and 
settlement  and  insisted  before  the  land  office  that  the  patent  should  be 
issued  with  the  reservation'excluding  from  its  operation  all  town  prop- 
erty, building  lots,  streets,  etc.,  and  all  rights  necessary  and  proper  to 
the  enjoyment  and  use  of  the  same. 

The  mineral  claimants  rights  to  a  patent  rested  upon  the  judgment 
of  the  land  office  approving  his  entry  for  patent  upon  tbe  record  show, 
ing  that  said  claim  was  located  July  19,  1879,  and  was  in  all  respects 
regular  and  valid. 

Upon  this  judgment  he  was  entitled  to  a  patent  for  said  claim  free 
from  any  reservation,  or  terms  other  than  those  of  conveyance  with  re- 
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citals  showiiij^  a  compliance  with  the  law  and  the  conditions  which  it 
prescribed. 

The  decision  of  the  Commissioner  which  was  affirmed  by  the  Depart, 
meut,  retuaini;:  to  recall  the  patent  containing  the  reservations  and  to 
issue  a  now  patent  without  reservation  is  not  conclusive  of  the  ri«:ht8 
of  the  applicant  to  still  demand  that  patent  be  is8ued  in  conformity  with 
law  and  the  judgment  of  the  land  department  allowing  said  entry. 

That  was  merely  the  decision  of  the  Department  that  a  ministerial 
power  and  duty  had  been  properly  executed.  But  the  decision  of  the 
supreme  court  rendered  subsequently,  determined  that  it  had  not  been 
properly  executed  and  the  right  of  the  applicant  to  demand  that  patent 
issue  in  conformity  to  law  still  remains. 

As  to  the  power  of  the  Department  to  recall  a  defective  patent,  there 
can  be  no  question  where  a  patent  has  been  issued  in  conformity  with 
the  decision  of  the  Department  upon  which  the  right  to  such  patent 
rests,  and  has  been  placed  in  the  hands  of  the  local  officers  for  delivery, 
it  has  then  passed  beyond  the  control  of  the  grantor  and  is  subject  only 
to  the  will  of  the  grantee.  This  was  the  character  of  the  patent  in  the 
case  of  United  States  v.  Schurz  (102  U.  S.,  378),  but  where  the  patent  has 
not  issued  in  conformity  with  the  judgment  of  the  department  awarding 
the  right  of  entry  as  in  this  case,  and  its  acceptance  has  been  refused 
by  the  grantee  the  Department  has  the  power  to  recall  said  patent  with 
the  consent  of  the  grantee  and  issue  one  in  conformity  to  said  judg- 
ment. 

Speaking  of  the  power  of  the  Department  to  recall  a  defective  patent, 
the  supreme  court  in  the  case  of  Maguire  v,  Tyler  (8  Wal.,  663),  say: 

Doubt  88  to  the  power  of  the  Secretary  to  recall  the  patent  cauoot  be  entertained, 
08  this  point  has  been  directly  decided  by  this  court.  Brazeaus'  represeutativea  say 
this  court  in  Maguire  V.  Tyler,  (1  Black,  199)  refused  to  accept  the  patent  for  the 
sixteen  arpents  and  cansed  it  to  be  recalled  and  his  claim  therefore  stands  before  the 
court  just  as  it  existed  in  1810,  etc. 

Again  in  the  case  of  Adams  v.  Norris  (103  17.  S.,  504),  the  court  said: 

It  is  not  necessary  to  decide  whether  the  refusal  of  the  grantee  to  accept  tbe  patent 
in  the  present  case  and  its  return  by  him  to  the  Commissioner  of  the  Land  Office,  who 
ordered  a  new  survey,  removes  the  objections  here  made,  though  it  is  nut  easy  to  sea 
why  the  refusal  of  the  grantee  to  accept  the  grant  and  his  consent  t-o  the  return  of  it 
to  the  office,  before  intervening  rights  had  accrued  to  any  oue,  did  not  authorises 
correction  of  any  defect  in  that  patent.     »     •     *     • 

If  the  conveyance  of  1H6H  passed  the  title  to  the  claimant  of  a  part  of  the  land  cov- 
ered by  this  confirmed  grant,  there  was  no  reason  why  an  addirional  patent  should 
not  convey  the  remainder  when  the  proper  officer  became  satisfied  that  the  first  did 

not  convey  all  that  had  been  confirmed  to  the  claimant In  short  it  is 

but  the  common  case  of  a  grantor,  who  having  failed  to  convey  what  he  waa  bound 
to  convey  makes  another  deed  to  correct  the  wrong. 

Being  satisfied  the  the  applicants  are  entitle  to  a  patent  conveying  a 
clear  title  to  the  premises  free  from  reservations,  and  that  the  depart- 
ment has  the  power  to  recall  the  defective  patent  issued  July  31,  1882 
and  to  issue  a  patent  in  conformity  with  law,  I  direct  that  the  ap- 
plication be  granted. 
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SOLDIERS'  ADDITIONAL  HOMESITE  AD— CERTIFICATION. 

J.  B.  Haggin. 

The  certification  of  the  additional  right  conferred  no  privilege  that  could  properly  be- 
come the  subject  of  bargain  and  sale,  and  a  trausferee,  therefore,  could  have  no 
other  or  dijSerent  rights  because  of  such  certification,  and  in  no  case  a  greater 
rijcht  than  the  entryman. 

The  right  to  make  a  soldiers'  additional  homestead  eutry  does  not  exist,  where  the 
period  of  mili.tary  service  is  less  than  niuety  days. 

Secretary  Vilcis  to  Commissioner  Stockslager^  September  1,  1888. 

I  have  considered  the  appeal  of  J.  B.  Hagsfin  from  your  office  decision 
of  May  19,  1885,  and  of  March  26,  L887,  holding  as  illegal  and  for  can- 
cellation soldiers'  additional  homestead  entry  for  the  SW.  ^  NE.  J,  Sec. 
11  and  E.  J  SW.  J,  Sec.  12,  T.  11  N.,  B.  27  W.,  S.  B.  M.,  San  Francisco, 
California  land  district. 

Said  land  was  entered  as  a  soldier's  additional  homestead,  and  attciched 
to  the  papers  in  the  cause  is  a  certidcrite  of  your  predecessor  dated 
August  1, 1887,  that  the  soldier  who  made  the  entry  herein  had  made 
an  original  homestead  entry  of  forty  acres  and  whs  entitled  to  one  addi- 
tional homestead  not  exceeding  one  hundred  and  twenty  acres,  as  pro- 
vided by  section  2306,  Revised  Statutes. 

The  entry  was  made  April  5,  1882,  the  original  eutry  of  forty  acres 
having  been  prior  to  that  time  patented  to  such  soldier,  and  on  the  2()th 
of  April,  1882,  he  sold  and  transferred  said  land  to  J.  B.  Uaggin  appel- 
lant herein. 

Haggin  testifies  that  in  making  said  purchase  he  relied  on  said  certif- 
icate of  the  Hon.  Commissioner  of  the  General  Land  Office  which  ac- 
companied the  entry  and  recited  that  said  soldier  was  lawfully  entitled 
to  make  additional  homestead  entry  of  one  hundred  and  twenty  acres 
of  the  public  land  as  provided  in  Sec.  2306  of  Bev.  Stat. 

Yoar  said  decision  held  said  entry  for  cancellation  upon  the  ground 
that  the  soldier  who  made  the  same  had  been  during  hi  s  term  of  serv- 
ice a  member  of  the  ^^  Enrolled  Missouri  Militia"  and  was  not  in  the 
army  of  the  United  States  within  the  contemplation  of  said  law. 

The  appeal  is  based  upon  the  theory  that  the  soldier's  service  came 
within  the  statute  and  that  the  certificate  of  the  Hon.  Commissioner  is 
conclusive. 

As  to  the  last  proposition,  it  has  been  uniformly  held  by  this  Depart- 
ment that  purchasers  from  persons  who  hold  final  certificates,  purchase 
the  same  with  notice  that  the  Land  Department  is  but  an  administra- 
tor of  the  law  and  that  it  has  no  authority  to  issue  patents  to  pre-emp- 
tors  or  entrymen  who  have  not  complied  with  the  law,  or  who  were  not 
legally  entitled  to  certificates. 

The  origin  and  effect  of  the  said  certificates  of  the  Hon.  Commissioner 
and  the  change  of  rule,  are  fully  discussed  in  the  case  of  Hatfield  et  aL 
(6  L.  D.,  557). 
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Such  certificate  was  not  one  required  by  statate  and  conferred  no 
such  right  as  was  the  subject  of  traffic  or  bargain  and  sale,  (Hatfield, 
supra)y  therefore  a  transferee  would  have  no  other  or  different  righta 
because  of  it,  and  in  no  case  could  he  have  a  greater  right  than  the  en« 
tryman. 

Your  said  decision  was  based  upon  the  conclusion  that  said  soldier 
was  not  entitled  to  the  benefit  of  Sec.  2306,  B.  S.,  because  the  ^  En- 
rolled Missouri  Militia  "  was  not  a  part  of  the  army  of  the  United  States. 

I  have  arrived  at  the  conclusion  that  said  act  does  not  apply  to  said 
soldier  and  that  he  acquired  no  right  by  his  said  entry,  but  for  a  differ- 
ent reason. 

Sec.  2306  gives  the  right  to  an  a<lditional  homestead  under  certain 
circumstances  to  those  only  who  are  entitled  under  the  provisions  of 
Sec.  2304  to  enter  a  homestead,  etc.,  and  said  Sec.  2304  is  applicable  by 
its  terms  only  to  those  who  served  in  the  Army  of  the  United  States, 
etc.,  for  ninety  days,  (the  original  act  of  June  8,  18.72  said  ninety  days 
or  more)  and  a  copy  of  the  said  soldier's  discharge  attached  to  the  en- 
try herein  discloses  the  fact  that  he  enlisted  on  the  10th  day  of  Sep- 
tember 1864  to  serve  sixty  days,  and  was  discharged  on  the  2d  day  of 
December  1864,  having  served  but  eighty-three  days  in  all. 

This  seems  to  have  been  overlooked  heretofore  but  as  it  is  conclnsire 
of  the  case  it  will  be  unnecessary  to  discuss  the  military  status  of  the 
"Enrolled  Missouri  Militia." 

Your  said  decisiou  is  therefore  afiirmed  and  said  entry  will  be  can- 
celed. 


FIXAL.    PROOF-EQUITABLE    AD.TUDICATIOX. 

A.  D.   WiNANS. 

In  the  absence  of  a  protest  or  adverse  claim,  an  entry  may  be  referred  to  the  Board 
of  Equitable  Adjudication,  wbere  the  day  fixed  for  the  submission  of  final  proof 
was  a  holiday,  and  said  proof  was  made  the  day  following. 

First  Assistant  Secretary  Muldrow  to  Commissioner Stockslager^  September 

1,  1888. 

In  the  case  of  Alphonzo  D,  Winans  appealed  by  Frank  E.  Stevens 
from  the  decision  of  your  office,  dated  June  10,  and  October  11,  1886, 
requirir)g  new  publication  of  notice  and  new  final  pre-emption  proof, 
the  record  discloses  the  following  facts: 

The  declaratory  statement  of  Winans  is  not  found  among  the  papers 
accompanying  your  letter  of  transmittal,  but  your  office  finds  that  "  he 
settled  upon  and  established  his  actual  rej^idence  on  the  SW.  J,  Sec.  21, 
T.  113  N.,  11.  CO  W.,  Huron  land  district,  Dakota,  in  the  month  of  April, 
1883."  Ue  advertised  to  make  final  pre  emption  proof  on  February  22, 
1884,  at  which  time  he  and  his  witnesses  appeared  at  the  local  land 
office  for  that  purpose,  but  the  22nd  being  the  anniversary  of  Washing- 
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ton's  birth  and  a  holiday,  and  the  office  not  being  open  for  the  transac- 
tion of  basiness,  the  register  required  him  to  come  next  day.  On  the 
next  day,  February  23,  proof  was  made  to  the  satisfaction  of  the  regis- 
ter and  receiver,  the  land  paid  for,  and  the  usual  final  certificate  ob- 
tained. On  January  19,  1886,  the  entry  was  suspendied  by  your  office. 
In  the  intervening  time  Winaus  appears  to  have  first  mortgaged  and 
then  sold  said  land.  Neither  the  mortgage  or  deed  are  found  in  the 
record,  but  the  fact  stated  satisfactorily  appears  from  the  oaths  of  the 
parties  in  interest. 

•  •••••• 

The  register  of  the  Huron  land  office  on  December  24,  1887,  certified 
that,  at  the  time  of  making  proof  in  this  case  there  were  no  objections 
filed  to  Winans'  proof,  and  no  protest  or  contest  offered,  so  far  as  shown 
by  the  record. 

On  a  full  consideration  of  the  facts  disclosed  by  the  record  herein,  it 
is  believed  that  this  case  is  one  in  which  equitable  relief  should  be  af- 
forded. There  is  no  adverse  claim  here,  no  protest,  and  no  evidence  of 
fraud  on  the  part  of  the  entryman  or  of  either  of  the  parties  in  inter- 
est,  and  though  the  proof  as  to  continuous  residence  is  not  so  full  and 
explicit  as  is  generally  desirable,  yet  it  is  sufficient  in  my  opinion  to 
dispense  with  further  proof  at  this  late  date,  and  to  show,  with  reason- 
able certainty,  under  the  circumstances,  the  entryman's  good  faith. 
The  day  advertised  for  taking  proof  being  a  legal  holiday,  and  conse- 
quently the  proof  not  having  been  taken  on  that  day,  the  case  would 
seem  fairly  to  fall  within  Eule  10,  of  the  general  equitable  rules  and 
regulations  for  the  government  of  the  Commissioner  of  the  General 
Land  Office,  in  submitting  suspended  entries  to  the  Board  of  Equitable 
Adjudication. 

Vou  will  therefore  please  refer  the  case  to  said  tribunal  for  its  action. 

The  said  decisions  of  your  office  are  modified  accordingly. 


PRE-EMPTION— SECOND  FILING. 

Ezra  D.  Caffee. 

The  right  to  make  a  second  filing  will  not  be  recognized  where  the  pre-eniptor  failed 
to  prosecute  his  rights  under  the  first. 

Secretary  Vilas  to  Commissioner  Stockslager^  September's^  1S8S. 

I  liave  considered  the  appeal  of  Ezra  D.  Caffee  from  your  decision  of 
Ai)ril  30,  1887,  denying  his  application  to  have  his  pre-eiui)tion  right 
restored  and  to  be  allowed  to  file  for  the  SW.  \  of  Sec.  10,  T.  31,  li.  49 
\V.,  Valentine,  Nebraska. 

His  application  sets  oat  that  he  had  filed  a  pre-emption  declaratory 
statement  for  the  X.  W.  \  of  Sec.  13,  T.  20  K,  R.  5  W.,  Niobrara  land 
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district,  Nebraska;  that  beiii^  advised  by  the  register  that  he  was  Dot 
qaali&ed  to  make  said  filing  at  tlie  date  it  was  made,  he  abandoned 
said  land  ;  that  the  advice  of  the  register  as  above  was  his  sole  reai»oti 
forsaid  abandonment ;  that  theground  for  said  advice  was  that  appellant 
moved  from  land  of  his  own  in  the  same  Stat«  to  settle  npon  the  tract 
covered  by  his  pre-emption  filing,  said  laud  from  which  he  moved  be- 
ing a  homestead  in  the  same  land  district  upou  which  he  had  made  final 
proof.  He  further  states  that,  before  making  the  filing,  which  he  after- 
wards abaudoued,  as  stated,  he  had  deeded  his  said  homestead  to  his 
wife,  for  the  reason  that  he  had  used  five  hundred  dollars  of  her  money 
which  she  had  received  from  her  father's  estate;  that  said  deed  to  his 
wife  was  made  for  the  above  reason  alone  and  not  for  the  purpose  of 
moving  on  the  government  land  as  a  preemptor ;  that  having  so  deeded 
he  owned  no  land  at  the  time  of  making  his  filing  for  the  land  which  he 
afterwards  abandoned  ;  that  neither  he  nor  his  wife  now  owns  any  land; 
that  they  now  reside  on  the  land  for  which  he  asks  to  be  allowed  to  file ; 
that  his  improvements  thereon  consist  of  a  log  house,  fourteen  by  eight- 
een feet,  a  log  stable,  fourteen  by  sixteen  feet,  and  other  out-houses— 
also  an  acre  broken.  On  his  own  showing,  his  application  must  be  de- 
nied. If,  as  he  states,  he  was  not  the  owner  of  any  land  in  the  State 
of  Nebraska,  at  the  dates  of  his  settlement  upon  and  filing  for  the  tract 
which  he  afterwards  abandoned  on  the  advice,  as  he  says,  of  the  reg- 
ister, then  he  was,  so  far  as  that  point  goes,  a  qualified  pre-emptor  and 
was  bound  to  insist  upon  his  rights  under  said  settlement  and  filing, 
by  appeal  to  your  office  and  to  this  Department,  if  necessary,  or  lose 
his  preemption  right  under  said  filing.  He  did  not  prosecute  his  right^ 
but  abandoned  his  claim,  though  now  asserting  that  he  was  not  dis- 
qualified under  that  paragraph  of  Sec.  2260  of  the  Revised  Statntes, 
which  provides  that  no  person  who  quits  or  abandons  his  residence 
on  his  own  laud  to  reside  on  the  public  land  in  the  same  State  or  Ter- 
ritory, shall,  unless  specially  provided  for  by  law,  acquire  any  right 
under  the  pre-emption  law. 

Section  2261  of  the  Revised  States  provides  that : 

No  person  shall  be  entitled  to  more  than  one  pre-emptive  right  by  vlrtne  of  the 
provisions  of  section  2'ir>9 ;  nor  where  a  party  has  tiled  his  declaration  of  intention  to 
claim  the  beuetits  of  such  provisions^  for  one  tract  of  laud,  shall  he  file  at  any  future 
time  a  second  declaration  for  another  tract. 

On  the  statements  made  by  appellent  in  the  application  under  con- 
sideration (if  for  no  other  reason),  he  must  be  regarded  as  comiujr 
within  the  inhibition  of  the  law  above  quoted. 

By  his  own  showing  he  has  made  one  filing  and  neglected  to  prose- 
cute his  rights  thereunder,  though  asserting  that  he  was  not  disquali- 
fied at  the  date  of  said  filing  from  settling  and  claiming  as  a  pre-erap- 
tor.  Be  has,  therefore  exhausted  his  pre-emptive  right.  His  second 
filing  can  not,  under  existing  law,  be  allowed,  and  your  decision  denying 
his  application  is  affirmed. 
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PR  ACTICE— EXCE  PTION  S— TESTIMON  Y-  DEPOSITIONS. 

McC ALLEN   V.   LEREW. 

Objections  as  to  the  maimer  of  taking  testimony  come  too  late  when  raised  for  the 

fiFHt  time  on  appeaL 
After  proceeding  to  trial  and  snhmitting  the  evidence, ,  it  is  too  late  to  apply  for  the 

taking  of  further  testimony  by  deposition. 

Acting  Secretary  Muldroio  to  (Jammissioner  IStoekslager,  September  4c j 

1888. 

I  have  considered  the  case  of  Marv  E.  McCalleu  v,  Stewart  W.  Le- 
rew,  involving  the  SVV.  J  of  Sec.  15,  T.  119,  R.  68  W.,  Burou  land  dis- 
trict, Dakota,  on  appeal  by  the  latter  from  tbe  decision  of  your  office 
by  which  a  new  hearing  was  ordered. 

McCallen  filed  declaratory  statement  for  the  tract  in  contest  August 
28,  1883,  alleging  settlement  June  15,  1983,  and  made  homestead  entry 
for  the  same  tract  January  15,  1886. 

Lerew  filed  declaratory  statement  for  the  same  tract  March  28,  1884, 
alleging  settlement  March  26,  1884. 

The  township  plat  was  filed  in  the  local  office  (Huron)  August  27, 
1883. 

Lerew  gave  the  usual  notice  of  his  intention  to  make  final  proof  on 
December  1, 1884,  before  the  clerk  of  the  district  court  of  Faulk  County, 
Dakota,  which  proof  was  duly  made.  To  this  proof  McCallen  filed  a 
protest,  alleging  priority'  of  claim.  A  hearing  was  therefore  ordered. 
At  the  hearing  thereafter  held,  both  parties  appeared  and  were  repre- 
sented by  their  respective  attorneys.  McCallen  moved  to  dismiss  the 
final  proof  of  Lerew  for  insufficiency.  The  motion  was  sustained  by 
the  then  receiver  and  overruled  by  the  then  register. 

Without  deciding  the  case  upon  its  merits,  on^Juue  11,  1885,  the  pa- 
pers were  sent  to  your  office  for  instructions. 

On  April  2,  1886,  j'our  office  affirmed  the  action  of  the  register  and 
directed  the  local  officers  to  consider  the  case  upon  all  the  testimony 
submitted  and  render  a  decision. 

The  local  officers,  successors  to  those  before  whom  the  original  pro- 
ceedings were  instituted,  on  the  22nd  of  April,  1886,  by  their  decision 
rejected  Lerew's  final  proof  on  the  merits,  and  held  his  filing  for  can- 
cellation. From  this  decision  Lerew  filed  an  appeal,  alleging  the  fol- 
lowing errors  :  (1)  The  witnesses  had  not  signed  the  evidence — (2)  It 
does  not  appear  that  the  testimony  as  written  out  was  read  b}^  or  to  the 
witnesses — (3)  It  does  not  appear  that  the  witnesses  were  sworn  by  the 
register  and  receiver — (4)  The  testimony  was  not  taken  in  accordance 
with  the  instructions  of  the  General  Land  Office — (5)  That  no  action 
was  taken  on  claimant's  application  for  taking  depositions  on  part  of 
Lerew. 

Your  office  held  that  there  is  sufficient  error  to  sustain  the  appeal  and 
accordingly  directed  that  the  case  be  remanded  for  a  new  hearing,  basing 
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such  action  upon  the  non-compliance  of  the  local  officers  with  the  in- 
structions of  your  office  to  the  Huron  officeof  July  28, 1884  (3  L.  D.  106), 
and  September  22,  1884  (3  L.  D.,  121),  and  l-ule  42  of  practice. 

It  appears  from  the  record  of  the  hearing;,  that  the  testimony  of  the 
witnesses  was  taken  by  a  stenographer  in  short  hand;  that  no  signa- 
tures of  the  witnesses  to  their  respective  testimony  as  transcribed  are 
thereto  subscribed  ;  that  no  certificate  of  the  local  officers  regarding  the 
correctness  of  such  i  ecord  nor  any  affidavit  of  the  stenogra  pher  is  thereto 
attached.  The  record  fails  to  show  where  and  before  whom  the  testi- 
mony was  taken  ;  whether  in  the  presence  of  the  local  officers  or  not. 

However  the  parties  were  represented  by  their  respective  attorneys 
and  no  objection  was  raised  to  the  testimony  thus  taken  by  either  party 
until  the  local  officers  had  decided  the  case  ui>on  it.  Then  Lerewiuhis 
appeal  makes  his  objections.  That  cannot  be  permitted.  He  consented 
to  the  way  and  manner  of  the  taking  of  the  testimony,  submitted  the 
same  to  the  consideration  of  the  local  otHcers  and  had  his  legal  counsel 
to  represent  him.  Being  fullj"  advised  he  waved  all  objections  //i«A,aml 
should  not  be  allowed  to  gainsay  it  now.    He  is  estopped. 

It  appears  further  from  the  record  regarding  the  5th  error  claimed  by 
Lerew,  that  after  going  to  trial  ami  after  the  testimony  had  been  taken, 
and  the  evidence  submitted,  he  filed  with  the  local  offiTcers  an  affidavit 
for  the  taking  of  further  testimony  by  dei>osition,  together  with  writteu 
interrogatories.  No  action  was  taken  on  it.  After  proceeding  to  trial 
and  submitting  the  evidence,  it  is  too  late  to  apply  for  the  talking  of 
further  testimony  by  deposition. 

For  these  reasons  I  must  reverse  your  decision  ordering  a  new  hear- 
ing, and  it  is  my  opinion  that  the  evidence  taken  at  the  hearing  should 
be  considered  and  the  case  decided  upon  its  merits. 

The  case  is  therefore  returned  for  disposition  in  accordance  with  the 
foregoing  conclusion. 


PRE-EMPTION— SALE  BEFORE  FIXAL.  CERTIFICATE. 

Orb  r.  Breach. 

The  sale  of  the  land  after  final  proof,  but  prior  to  the  issaaace  of  final  certificate, 
will  not  defeat  the  right  to  a  patent,  where  the  record  shows  due  compliance  with 
the  pre-emption  law  in  all  respects. 

First  Assistant  Secretary  Muldrotc  to  Commissioner  Stockslager^  Septem- 
ber 4,  1888. 

I  have  considered  the  appeal  of  Henry  Breach  from  your  decision  of 
January  29,  1887,  holding  for  cancellation  his  pre-emption  cash  entr> 
for  the  SW.  J  of  Sec.  5,  T.  3  N.,  R.  70  W.,  Denver,  Colorado. 

It  appears  from  the  record  that  Henry  Breach  filed  his  preemption 
declaratory  statement  June  27, 18S1,  alleging  settlement  March  1,1881. 
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September  19,  1881,  Francis  G.  McLaiu  made  homestead  entry  for  the 
same  tract. 

March  28,  1882,  Breach  gave  notice  of  his  intention  to  offer  final 
proof  and  payment  on  May  li,  1882. 

April  17, 1882,  Frank  B.  Shehlon  entered  contest  ajjainst  McLai*^,  for 
abandonment  and  against  Breach  for  failure  to  comply  with  the  law. 

May  12,  1882,  Breach  made  final  proof  and,  as  alleged  by  his  counsel, 
tendered  payment  for  the  tract  in  question.  Sheldon  did  not  appear  in 
support  of  his  contest. 

May  24,  1882,  Breach  conveyed  to  one  Gilead  P.  Cheney  all  his  inter- 
est in  and  to  the  land  in  question,  which  conveyance  was  duly  accepted 
by  the  grantee  and  recorded  two  days  after  it  was  made. 

June  12, 1882,  the  local  officers  rendered  a  decision  in  favor  of  Breach, 
from  which  Sheldon  appealed  to  your  office  July  12,  1882. 

January  12,  1883,  you  decided  in  favor  of  Breach,  aud  directed  the 
local  officers  to  allovv  his  entry  as  of  the  date  of  proof,  viz :  May  12, 
1882. 

January  20,  1883,  the  local  officers  accepted  payment  and  issued  final 
certificate  and  receipt  as  of  that  date,  to  wit:  January  20,  1883. 

January  8,  1885,  your  office  suspended  the  pre-emption  proof  of  said 
Breach  on  account  of  the  adverse  claim  of  said  Francis  G.  McLain,  and 
ordered  the  local  officers  to  allow  said  McLain  sixty  days  in  which  to 
show  cause  why  patent  should  not  issue  on  said  pre  emption  entry  of 
said  Breach. 

October  15, 1885,  your  office,  relieved  the  cash  entry  of  said  Breach 
from  suspension,  approved  the  same,  and  canceled  the  homestead  entry 
of  said  McLain  upon  the  ground  that  the  said  McLain  did  not  appear 
and  take  action  within  the  sixty  days. 

September  14, 1885,  the  local  officers  forwarded  to  your  office  the  ap- 
plication of  Addison  F.  Orr,  for  a  hearing.  Mr.  Urr  charged  that  the 
entry  of  Breach  was  fraudulent,  in  that  he  had  conveyed  the  land  to 
one  Gilead  P.  Cheney,  on  May  24,  1882.  A  certified  copy  of  the  quit 
claim  deed  of  Breach,  conveying  title  for  a  consideration  of  $500,  was 
submitted. 

November  13, 1885,  this  application  was  granted  and  a  hearing  ordered 
to  be  held  when  the  said  affidavit  should  be  corroborated. 

January  10,  1887,  the  local  officers,  in  reply  to  your  letter  '*G"  of 
October  13,  1886,  asking  for  a  report  on  the  status  of  this  case,  state 
that  they  sent  for  Orr's  attorney  and  requested  him  to  have  the  affidavit 
corroborated,  but  that  this  was  never  done.  It  does  not  appear,  there- 
fore,  that  a  hearing  was  ever  had  under  Orr's  application. 

July  3, 1886,  Gilead  P.  Cheney  addressed  an  application  to  the  local 
officers,  setting  forth  that  on  May  24,  1882,  Breach  conveyed  the  tract 
in  question  to  himself  and  that  in  utter  disregard  of  the  instructions 
of  letter  *'G"  January  12,  1883,  certificate  was  issued  to  Breach  as  of 
January  20,  1883,  instead  of  May  12,  1882,  the  date  of  final  proof  and 
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alleged  tender  ot  payment.  Cheney  asked  that  certificate  and  receipt 
now  issue  as  directed  by  office  letter  quoted. 

July  20, 1886,  the  local  officers  rejected  this  application  as  they  foand 
"  no  necessity  for  the  issuance  of  another  receipt,  as  the  date  of  entry 
is  of  record  in  the  General  Land  Office  and  the  record  and  files  of  this 
office  show  the  same  facts." 

August  10,  1886,  Orr's  application  was  transmitted  to  your  office  and 
on  January  29, 1887,  you  directed  that  Breach's  cash  entry  be  held  for 
cancellation.    From  this  decision  an  appeal  was  duly  taken  to  this  office. 

In  your  said  decision  you  allege  that — 

While  it  would  appear  from  the  facts  recited  that  on  May  12«  1882,  Breach  wa« 
entitled  to  enter,  yet  the  entry  was  not  actually  authorized  until  January  12,  ISdS, 
Although,  therefore,  not  made  of  record  oh  directed  auc^  although  this  failure  wa^ 
error  on  the  part  of  the  local  officers,  the  fact  remains,  that  on  May  24,  1882,  when 
Breach  attempted  to  convey  the  laud,  the  title  was  not  in  him  hut  in  the  United 
States. 

By  the  decision  of  January  12,  1883,  your  office  found  that  Breach 
had  shown  due  compliance  with  the  law,  and  that  his  final  proof  should 
have  been  accepted  as  of  the  date  submitted  and  final  certificate  issnetl 
thereon.  The  conclusion  thus  reached  is  not  now  disputed,  but  it  is 
said  that  the  sale  of  the  land  prior  to  the  issuance  of  final  certificate, 
defeats  the  right  to  patent.  In  the  ciise  of  the  Magalia  Gold  Mining 
Company  t?.  Ferguson  (6  L.  D.,  218),  the  Department  held  that  where 
the  final  proof  shows  compliance  with  law  the  patent  may  issue, 
although  the  land  was  sold  prior  to  the  issuance  of  final  certificate. 
The  ruling  in  that  case  is  fully  applicable  to  the  facts  presented  by  the 
record  herein.  Before  Breach  sold  the  land  he  had  done  everything 
that  the  law  required  and  had  made  due  proof  of  such  compliance  and 
was  therefore  entitled  under  the  law  to  patent  for  the  land.  Although 
the  legal  title  yet  remained  in  the  United  States  the  equitable  title  was 
in  him. 

Your  decision  is  therefore  reversed,  and  patent  will  issue  in  due  course 
to  said  Breach. 


PRE-EMPTION-nXAL  PROOF— GRAZING  LAXI>. 

Columbus  T.  Blackman. 

If  land  is  fit  only  for  grazing,  that  fact  should  he  shown  in  explanation  of  such  use 
of  the  laud  in  lien  of  cuUivation. 

First  Assistant  Secretary  Muldrow  to  Commissioner  StockslageTj  Septem- 
ber 5,  1888. 

I  have  considered  the  appeal  of  Columbus  T.  Blackman  from  year 
office  decision  of  May  19,  1887,  rejecting  the  proof  offered  by  him  in 
support  of  his  pre-emption  cash  entry  for  the  E.  J  SW.  J  aud  W.J  SE. 
J,  Sec.  12,  T.  1  N.,  E.  26  W.,  McCook,  Nebraska,  and  allowing  him  to 
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submit  supplemental  proof,  after  due  publieation,  showing  tbat  he  has 
cultivated  the  land. 

Blackman  filed  declaratory  statement  for  said  laud  June  C,  alleging 
settlement  April  15,  1884.  Proof  was  made  November  15,  and  cash  en- 
try November  19,  1881.  It  is  stated  in  the  proof  that  the  entry  man,  a 
duly  qualified  pre  emptor,  made  settlement  on  the  land  April  15,  and 
established  an  actual  residence  thereon  May  13,  1884 ;  that  he  built  a 
sod  house  eighteen  by  sixteen,  in  which  he  and  his  wife  have  continu- 
ously resided.  The  improvements  consist  of  the  houee  and  one  and 
oue-half  miles  of  wire  fence  and  are  valued  at  $300.  He  has  used  the 
land  for  grazing.  The  proof  does  not  show  that  the  grazing,  alleged, 
was  of  stock  owned  by  the  claimant.  In  response  to  the  question, 
^*  How  much  of  the  land,  if  any,  have  you  broken  and  cultivated  since 
settlement,  and  what  kind  and  quality  of  crops  have  you  raised?''  the 
claimant  said  <^  none." 

The  proof  was  submitted  at  nearly  the  earliest  period  possible  and 
for  that  reason  invites  especial  scrutiny.  The  improvement  shown  is 
not  sufficient.  While  cultivation  is  not  essential  in  all  cases,  if  the  land 
is  adapted  to  agriculture  it  is  an  evidence  of  good  faith  that  will  gener- 
ally be  required.  If  this  land  is  fit  only  for  grazing,  the  fact  should  be 
inade  to  appear  in  new  proof  as  explaining  the  failure  to  cultivate.  The 
proof  before  me  is  unsatisfactory;  you  will  therefore  direct  the  local 
officers  to  give  immediately  written  notice  to  the  claimant,  that  his  proofs 
heretofore  submitted  are  rejected,  and  that  his  entry  will  stand  canceled 
unless  within  sixty  days  from  the  service  of  such  notice,  he  shall  fur- 
nish proof  satisfactorily  showing  full  compliance  with  the  law  in  good 
faith,  and  tbat  upon  failure  to  furnish  such  proofs  withiu  the  time  lim- 
ited, they  will  cancel  the  entry  accordingly;  and  that  upon  receipt  of 
8uch  further  proofs  as  shall  be  proffered  within  the  time,  they  will 
promptly  report  the  same  to  you  with  their  opinion  thereon. 

Your  decision  is  modified  accordingly. 


REPAYMENT— rOMMrTEI>  irOMESTEAI>. 

Sarah  D.  Smith. 

A  honie8teadei%  Imviug  volnotarily  elected  to  commute,  is  not  entitled  to  repayment 
on  the  ground  that  the  perio<l  of  residence  shown  on  final  proof  wuh  sufficient  to 
warrant  the  issuance  of  final  certificate  without  the  payment  of  the  purchase 
]>rice  required  on  commutation. 

The  right  of  repayment  is  limited  to  th*)  cases  specified  by  the  statute. 

Acting  Secretary  Muldrow  to  Commissioner  Stookslager,  September  6, 1888. 

I  have  considered  the  appeal  of  Sarah  D.  Smith  from  your  office  de- 
cision of  March  3,  1887,  rejecting  her  application  for  the  repayment  of 
purchase  money,  claimed  to  have  been  erroneously  required  by  register 
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aud  receiver  for  the  E.  J  of  SW.  J,  SE.  i  of  N W.  i  and  Lots  2, 3  and  4, 
Sec.  12,  T.  43  N.,  R.  6  W.,  Lewiston  land  district,  Idaho, 

The  records  show,  that  Smith  made  pre-emption  fi!ing  No.  71G,  May 
23,  1878,  for  said  tract,  under  the  name  of  Sarah  D.  Young,  ailegiug 
settlement  March  18,  1878,  which  she  relinquished  September  1,  1879. 
On  the  day  of  her  relinquishment  she  made  a  timber  culture  entry — No. 
328— covering  the  same  tract,  also  in  the  name  of  Sarah  D.  Young.  On 
January  30,  1884,  she  relinquished  said  timber  culture  entry  and  on  the 
same  day  made  homestead  entry  No.  1416  for  the  same  laud  which  she 
commuted  to  cash  entry  No.  1549,  February  13,  1886. 

It  is  alleged,  that  some  time  in  1879,  soon  after  the  relinquishment  of 
her  pre  empfion  filing  she  was  married  to  one  Smith  and  lived  with  him 
till  July  8, 1880,  that  then  she  separated  from  him  on  account  of  his 
abusive  conduct  and  returned  to  her  said  timber  culture  claim,  and  with 
the  exception  of  six  weeks  from  March  20,  to  May  8,  1^82,  has  resided 
there  ever  since. 

It  is  also  alleged  that  appellant  has  occupied  and  resided  upon  the 
land  since  1875,  excepting  seven  months  in  1881,  (it  is  supposo<l,  she 
means  the  time  during  whii;li  she  lived  with  her  husband  in  1879,  and 
1880). 

She  has  fifty  acres  under  cultivation  with  other  substantial  improve- 
ments on  the  place. 

The  marriage  between  appellant  and  Smith,  her  husband  was  dis- 
solved December  1883,  as  appears  from  the  duly  certified  copy  of  the 
decree  of  divorce  on  file. 

At  the  time  of  the  submission  of  the  final  proof  February  13,  1886, 
the  register  was  of  the  opinion,  that  appellani  having  shown  more  thaa 
five  years  residence  on  the  land,  was  entitled  to  the  same  under  the 
homestead  law  by  and  under  a  regular  final  hoinesteail  certificate ;  while 
the  receiver  held,  that  she,  under  the  proof,  could  obtain  title  to  the 
land  only  by  making  payment  for  the  same  in  pursuance  of  the  pro- 
vision of  section  2301  of  the  Revised  Statutes. 

Thereupon,  appellant,  on  said  day,  February  13, 1886,  commuted  her 
said  homestead  entry  to  cash  entry,  rendering  payment  for  the  laud 
and  receiving  a  receipt  for  the  money  paid. 

April  16,  1886,  Smith  made  her  said  application  to  your  office  *^  for 
repayment  of  purchase  money  erroneously'  required  by  the  register  and 
receiver,"  claiming  that  "having  shown  continuous  residence  for  five 
years  and  seven  months,  exclusive  of  the  time  she  lived  upon  her  pre- 
emption claim,  together  with  valuable  improvements  evidencing  per- 
fect good  faith  she  is  entitled  to  make  final  entry  without  payment  of 
purchase  money." 

The  application  of  the  appellant  was  properly  refused.  She  volunta- 
rily commuted  her  homestead  entry  ;  she  was  aware  of  all  the  facts  in 
the  case,  and  having  chosen  to  purchase  the  land,  it  is  now  too  late  to 
reconsider  her  resolution.    The  divided  opinion  of  the  local  officers 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  297 

presents  no  sufficient  ground  for  relieving  her  from  the  effects  of  her 
voluntary  act. 

But  there  is  another  reason,  why  the  action  of  your  office,  should  be 
sustained.  The  power  of  repayment  by  the  Secretary  of  the  Interior 
is  limited  and  defined  by  statutes.  The  existing  legislation  on  the  sub- 
ject is  as  follows : 

Section  2362  of  the  Revised  Statues,  provides  for  repayment  in  cases 
where  a  tract  of  land  '*has  been  erroneously  sold  by  the  United  States^ 
so  that  from  any  cause  the  sale  can  not  be  contirmed."  The  act  of  June 
1(),  18S0  (21  Stat.,  287),  provides,  that  repayment  may  bo  made  of  fees 
and  commissions  and  excess  payments  upon  the  locations  of  claims 
under  section  2306,  where  said  claims  were  after  such  location  found  to 
be  fraudulent  and  void,  and  the  entries  or  locations  made  thereon  can- 
celed, or  where  entries  are  canceled  for  conflict,  "  or  where  from  any 
cause  the  entry  has  been  erroneously  allowed,  and  can  not  be  con- 
firmed," or  where  double  minimum  price  has  been  paid  for  lands  after- 
wards found  not  to  be  within  the  limits  of  a  railroad  grant,  the  excess 
$1.25  per  acre  may  be  returned. 

Appellant's  application  is  not  authorized  by  any  of  the  above  provi- 
sions, and  therefore  must  be  refused. 

Your  decision  is  affirmed. 


SECOND  TIMBER  CULTURE  ENTRY— * 'DEVOID  OF  TIMBER." 

David  E.  Sayer. 

A  second  timber  culture  entry  may  bo  allowed  where  the  tirst  through  mistake  wa» 
made  for  land  not  bubject  thereto,  and  good  faiih  is  apparent. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  September 

6,  1888. 

I  have  considered  the  appeal  of  David  B.  Sayer,  from  yonr  office 
decision  of  April  31,  1887,  denying  his  petition  to  change  his  timber 
culture  entry  No.  15,  made  December  11,  1885,  for  the  NW.  J  of  SE.  J, 
Sec.  35,  T.  3  S.,  R.  4  W.,  to  the  NW.  J  of  NE.  J,  Sec.  34  same  township 
and  range.  Little  Hock  land  district,  Arkansas. 

Sayc  r's  petition  is  made  under  oath  and  dated  the  ICth  day  of  January^ 
1886.  He  therein  sets  out,  that  at  the  time  of  the  making  of  his  entry, 
he  was  mistaken  regarding  the  law  controlling  timber  culture  entries^ 
that  be  supposed  if  tlie  land  covered  by  the  same  was  devoid  of  timber, 
the  reqnirements  of  the  law  were  fully  met  as  to  the  character  of  the 
land;  that  prior  to  the  making  of  his  said  application  he  read  pages 28 
to  32  of  office  circular  of  March  1,  1884;  that  he  read  on  page  20  the 
following  sentence  ''The  land  embraced  in  this  application  must  be 
exclusively  prairie  land,  or  other  land  devoid  of  timber;"  that  he  did 
not  before  or  at  the  time  of  making  the  application  read  forms  No. 
4-073, — No.  4-385  and  No.  4-386  added  \jo  the  said  circular;  that  said 
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section  35  has  a  small  tract  of  timber  on  the  NE.  ^  thereof^  bat  the  land 
embraced  in  the  application  is  prairie  ]and ;  that  he  supposed,  when  he 
made  the  said  application  he  '^  was  K^ing  strictly  according  to  law  when 
being  guided  by  the  instructions  on  page  29  as  above  quoted,"  and  that 
'^  this  mistake  was  made  from  the  condicting  instructions  in  the  circular 
above  quoted."  For  these  reasons,  he  asks  to  be  allowed  to  make  the 
said  change. 

These  statements  are  corroborated  by  the  affidavit  of  a  witness,  who 
asserts  that  he  was  present  when  Sayer  made  his  said  application  and 
believes  the  said  statements  to  be  true. 

Attached  to  the  petition  is  the  affidavit  of  two  other  witnesses,  from 
which  it  appears  that  they  were  acquainted  with  the  laud  in  said  sec- 
tions 34  and  35.  that  ^<  there  is  timber  on  section  35  and  that  section  34 
is  prairie  and  devoid  of  timber." 

I  am  inclined  to  believe  that  Sayer  was  honestly  mistaken  and  sap- 
posed  that  the  land  applied  for  was  properly  subject  to  entry  under  the 
timber  culture  law.  His  good  faith  is  further  indicated  by thefactthat 
as  soon  as  he  discovered  his  mistake  and  withiu  a  little  more  than 
thirty  days,  he  took  steps  to  remedy  it.  I  am  of  the  opinion,  therefore, 
that  his  petition  should  be  granted. 

Your  decision  is  reversed  accordingly. 


PRE-EMPTION— PILING— AMENDMENT. 

UPMA.N  V.  Northern  Pac.  R.  R.  Co. 

The  right  to  amendment  does  not  exist  where  the  filiug  was  made  for  the  laud  iDteoded 
to  be  covered  thereby,  although  said  filiag  woald  have  embraced  other  laud  had 
the  pre-emptor  kuown  that  such  land  was  open  to  approx)riation. 

Acting  Secretary  Muldrow  to  Commissioner  Stockslager^  September ^  8, 18S8. 

I  have  considered  the  case  of  Theodore  Upman  v.  the  Northern  Pa- 
cific Railroad  Company,  involving  the  E.  J  of  SE.  \^  Sec.  21,  T.  11 N.,  R. 
20  W.,  Helena,  Montana,  on  appeal  by  Upman  from  your  office  decis- 
ion adverse  to  him. 

It  appears  that  Upman,  who  had  made  preemption  filing,  No.  6144, 
for  the  SW.  J  of  Sec.  22,  in  the  township  and  range  above  described, 
applied  to  change  his  filing  so  as  to  have  it  embrace  the  W.  J  of  SW.  \ 
Sec.  22,  and  the  E.  ^  of  SE.  \  Sec.  21,  said  township  and  range.  That 
is,  he  asked  to  be  allowed  to  float  his  claim  westward  by  dropping  there- 
from the  east  eighty  of  the  tract  tiled  for  in  Sec.  22,  and  taking  iu 
lieu  thereof  the  PI  J  of  SE.  J  of  Sec.  21,  adjoining  on  the  west. 

Your  office  decision  denied  this  application,  on  the  ground  that  said 
Sec.  21,  is  within  the  limits  of  the  grant  to  the  Northern  Pacific  Rail- 
road, the  map  of  definite  location  of  which,  opposite  the  tract,  was  filed 
July  6,  18S2,  at  which  time  there  does  not  appear  to  have  been  any 
claim  to  the  tract  which  would  except  the  same  from  the  grant. 
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Upmau  appeals  from  tbat  decision,  and  claims  that  under  your  office 
decision  in  the  case  of  Shelton  M.  McClain,  inv^olviug  laud  in  Sec.  23  of 
the  same  township,  the  tract  in  question  is  subject  to  settlement  apd 
entry,  and  being  so,  his  application  should  be  allowed.  In  that  case  it 
appears  your  office  recognized  McClain's  claim,  and  appellant  argues 
that  what  was  true  of  Sec.  23,  in  said  township  II,  as  to  its  being  sub- 
ject to  entry,  is  also  true  as  to  Sec.  21 ;  that,  if  one  was  properly  open 
to  settlement,  the  other  is. 

The  railroad  company  objects  to  the  allowance  of  the  application,  and 
avers  that  there  is  quite  a  difference  between  this  case  and  that  cited  and 
in  the  status  of  the  land  involved  in  the  two  cases;  that  the  statement 
in  your  office  decision  in  the  McClain  case  was  that  the  tract  claimed  by 
him  was  '^  part  of  the  Bitter  Root  valley  above  the  Lo  Lofork,  which  was 
held  by  the  Secretary  of  the  Interior  to  be  exclmled  from  the  grant  to 
the  Northern  Pacific  Railroad  Company,  although  lying  within  the  limits 
of  the  same ; "  that  the  above  statement  would  not  be  trne  Jis  to  the  tract 
in  question.  Counsel  refers  to  the  fact  that,  on  June  21,  1872,  instruc- 
tions were  issued  to  the  surveyor  general  of  Montana,  pursuant  to  the 
provisions  of  the  act  of  June  5,  1872  (17  Stat.,  226),  to  survey  the  lands 
in  the  Bitter  Root  valley  lying  above  the  Lo  Lo  fork ;  that  under  said 
instructions  the  surveys  were  made  the  same  year  (1872)  and  the  plats 
tiled  in  the  local  office  in  October,  1872,  aiid  January,  1873,  reference  to 
said  survey  being  made  in  the  report  of  the  General  Land  Office  for  1873 
(pp.  11  and  136),  where,  after  reference  to  the  act  of  1872  {supra),  it  is 
stated  that  '*  the  land  has  been  surveyed,  instructions  furnished  to  the 
district  land  officers,  and  nothing  which  this  office  can  do  in  the  premises 
is  wanting  to  carry  the  law  into  effect."  Counsel  also  states  that  the 
plat  of  survey  of  this  township,  11  north,  20  west,  thus  made  in  1872, 
under  the  act  of  June  5,  1872,  embraced  only  the  eastern  two  tiers  of 
sections,  that  being  all  the  land  in  said  township  in  the  \alley;  that  in 
1879,  a  survey  of  the  remainder  of  tbe  township  (11)  was  made  so  far  as 
the  mountains  would  permit,  and  embraced  two  additional  tiers  of  sec- 
tions ;  that  the  plat  of  surve\'  and  the  field  notes  show  the  laud  thus  sur- 
veyed in  1879,  to  be  mountainous  timber  laud. 

Tbe  contention,  therefore,  is,  that  the  only  lands  which  can  possibly 
be  regarded  as  falling  within  the  description  in  the  11th  article  of  the 
treaty  of  July  16,  1855,  ratified  in  1859  (12  Stat.,  975),  of  **  the  Bitter 
Root  valley  above  the  Lo  Lo  fork,"  or  within  the  law  of  June  5,  1872, 
and  the  departmental  decision  of  January  22, 1883,  in  the  case  of  Phelps 
V.  Northern  Pacific  Railroad  (I  L.  D.,  368),  are  those'  surveyed  in  1872, 
under  the  instructions  of  that  year,  issued  under  the  act  of  1872 ;  that 
from  the  surveys  as  made  it  is  evident  that  the  lands  embraced  in  the 
survey  of  1879,  are  not  a  part  of  the  valley  lands,  withiii  the  purview  of 
the  treaty orthe  act  above  cited ;  tbat,  the  tract  involved  in  the  McClain 
case,  referred  to,  falling  within  the  survey  of  1872,  while  tbat  here  in 
question  falls  within  tbe  survey  of  1879,  the  two  cases  are  not  alike,  and 
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the  law  and  rule  which  governed  the  McClain  cAse  are  not  appliciible 
to  this. 

An  inspection  of  the  records  of  your  office  verifies  the  sfatemeuts 
of  counsel  that  the  survey  of  1872  embraced  only  the  two  eastern  tiers 
of  sections  in  township  11,  and  that  the  tract  in  the  McCIaiu  case  falls 
within  that  vsurvey,  while  the  tract  here  in  question  falls  outside  of 
said  survey  and  within  the  survey  of  1879,  described  a?*  nxumtaiuons 
land. 

The  above  recital  is  made,  simply  to  bring  out  the  facta  relative  to 
the  two  surveys  of  1872  and  1879,  and  not  with  a  view  to  determining 
at  this  time  the  right  of  the  railroad  company  to  the  tract  in  Sec.  21, 
for  1  do  not  find  the  record  and  the  data  before  me  such  as  to  warrant 
a  satisfactory  conclusion  on  that  point,  nor  do  I  find  it  necessary,  in 
order  to  arrive  at  a  conclusion  on  the  application  of  Upman,  to  now  de- 
termine the  rights  of  the  company. 

The  applicant  states  that  he  filed  for  the  SW.  |  of  Sec.  22,  that  "  he 
did  not  take  up  any  part  of  Sec.  21,  because  the  land  was  claimed  by  the 
Northern  Pacific  Kailroad  Company,  and  it  was  the  general  impression 
of  the  people  in  Missoula  county  including  the  people  of  said  township^ 
that  all  the  odd  sections  in  said  township  were  within  the  withdrawal 
for  the  railroad  company;  that  he  was  credibly  informed  that  the  land 
office  at  Helena,  M.  T.,  would  reject  all  filings  on  odd  sections,  and  it 
would  be  useless  to  attempt  to  make  any  filings  on  odd  sections  in  said 
township;  that  because  of  the  matters  stated  aforesaid,  he  did  not  file 
on  any  part  of  said  section  21,"  and  he  now  asks  to  be  allowed  to  so 
change  his  filing  as  to  have  it  cover  the  E.  ^  of  SE.  \  of  said  section 
21,  in  lieu  of  the  E.  i  of  S  W.  |  of  Sec.  22.  His  showing  as  above  does 
not  present  such  reasons  as  would  justify  favorable  action  on  his  appli- 
cation. 

Amendments  or  changes  of  entries  or  filings  once  made  are  allowed 
with  great  caution,  and,  as  a  rule,  only  where  by  excusable  mistake 
the  applicant  failed  to  get  the  land  which  he  intended  to  take,  or  which 
lie  supposed  he  was  getting.  In  this  case  applicant  admits  that  his 
filing  for  the  tract  in  Sec.  22  was  his  deliberate  act.  It  will  not  avail 
him  to  say  that  he  would  have  had  his  claim  include  land  in  Sec  21, 
had  he  not  supposed  that  section  was  railroad  land.  He  could  have 
had  his  original  filing  cover  the  tract  now  desired,  and  have  tested  the 
question  of  the  right  of  the  railroad  company  by  securing  a  decision  of 
the  land  department  thereon. 

Instead  of  doing  this,  he  chose  to  accept  mere  rumor  as  to  the  rights 
of  the  company,  and  to  take  a  tract  of  one  hundred  and  sixty  acres, 
about  which  there  appeared  to  be  no  dispute,  and  now  makes  himself 
secure  for  one  hundred  and  sixty  acres,  by  holding  that  originally  filed 
for  pending  his  application  to  change,  as  herein  indicated. 

His  application  can  not  be  allowed  under  such  a  proceeding.  His 
act  in  filing  for  the  tract  in  Sec.  22  was  a  deliberate  one.    He  settled 
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upon  and  filed  for  tbe  tmct  which  he  then  intended  to  chum.  By  that 
act  he  exhausted  his  pre-emption  rip^ht,  and  can  not  now  on  a  change 
of  intention  be  permitted  to  change  his  filing  as  proposed. 

For  the  reasons  above  stated,  your  office  decision,  denying  the  appli- 
cation of  Upman,  is  affirmed. 


Eddy  v,  England. 

Motion  for  review  of  departmental  decision  rendered  February  9, 
1888  (6  L.  D.,  530),  in  the  above  entitled  case,  overruled  Sei>tember8, 
1888,  by  Acting  Secretary  Maid  row. 


SOLDIERS'  ADDITIONAL  HOMESTEAD— ACT  OF  JUNE  15,  18HO. 

PiJGET  Mill  Company. 

The  second  section  of  the  act  of  June  15,  1880,  should  not  be  construed  to  permit  an 
entrynian,  or  his  attempted  transferee,  to  jntrchase  under  an  entry  which  depends 
for  its  inceptive  right  upon  false  and  fraudulent  statements  or  forged  documents. 

The  allowance  of  a  cash  entry  under  said  act  by  direction  of  tlie  General  Land  Office, 
will  not  preclude  a  departmental  adjudication  as  to  the  validity  of  such  entry. 

The  right  of  purchase  under  said.act  extends  to  a  bona  tide  transferee  claiming  nn- 
der  an  additional  entry,  although  the  original  entry  was  canceled  for  failure  to 
submit  final  proof  within  the  statutory  period. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Si ockslager,  Septem- 
ber 8,  1888. 

B^^  your  office  decision  of  April  15,  1887,  the  bereinafter  mentioned 
cash  entries,  under  act  of  June  15,  1880,  previously  covered  ,by  soldiers? 
additional  homestead  entries,  were  on  that  day  held  for  cancellation^ 
for  the  reason  that  the  additional  homestead  entries  were  fraudulent  or 
illegal.    The  cash  entries  are  as  follows: 

8074  Puget  MiU  Co.,  SE.  i  NVV.  i,  K.  i  SW.  i  Sec.  30,  T.  26  N.,  R.  7  E. 

W.  i  SE.  i,  Sec.  36,  T.  26  N.,  R.  7  E. 
W.  i  NE.  h  Sec.  32,  T.  27  N.,  R.  7  E. 
K.  i  NW.  i,  NW.  i  NE.  i  Sec.  20,  T.  32  N.,  R.  5  E. 
W.  i  NW.  i,  NE.  i  NVV.  i,  Sec.  10,  T.  31  N.,  R.  4  E 
N.  i  SE.  i,  SE.  i  NE.  i  Sec.  18,  T.  31  N.,  R.  5  E 
E.  i  NW.  i,  SW.  i  NE.  i  Sec.  18,  T.  31  N.,  R.  5  E 

all  of  Olympa  land  district,  Washington  Territory. 

From  the  said  decision  the  Puget  Mill  Company,  grantee  of  the  sev- 
eral entrymen,  instituted  an  appeal  to  the  Department,  and  the  same 
is  now  before  me  for  consideration. 

Cash  entry  No.  8074  covered  soldier's  additional  homestead  entry  No. 
2388,  made  in  the  name  of  M.  J.  Miller,  January  20,  187G,  final  certifi- 
cate No.  560  issued  February  9,  1876. 

Your  office  on  June  16, 1883,  decided  that  the  said  additional  homestead 
entry  *'  is  based  upon  papers  of  doubtful  execution,  and  the  party  seems 
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never  to  have  served  in  tbe  United  States  army,  as  ap|>ears  froiu  the 
report  of  the  War  Department  to  this  office,  dated  July  25,  1876,  and 
sixty  days  from  receipt  of  notice  of  this  letter  will  be  allowed  the 
party  in  interest  within  which  to  show  canse  why  the  entry  should  not 
be  canceled,  or  to  file  in  your  (the  local  officers')  office  a  proper  appH- 
cation  (accompanied  by  the  proofs  specified  on  pa^e  17  of  the  circnlar 
of  this  otlice,  dated  October  1,  1880)  to  i)urchase  the  laud  in  said  entry 
under  the  »ct  ot  June  15,  1880.'' 

Miller  had  executed  a  deed  to  the  appellant  of  the  lands  covered  by 
said  entry  June  15,  1876  ;  the  latter  ma<le  cash  entry  for  the  lauds  Jan- 
uary 7,  1881. 

The  record  shows  that  Miller  made  his  additional  homestead  entry^ 
by  virtue  of  his  service  in  the  army  of  the  United  States  in  Company 
L,  Third  Regiment,  Arkansas  Cavalry  Volunteers.  He  filed  a  paper 
claimed  to  be  a  copy  of  his  discharge,  stating  that  he  was  enrolled  io 
said  company  August  3, 1864,  to  serve  three  years,  and  was  discharged 
May  15,1805  Attached  to  the  entry  papers  is  a  certificate  from  the 
Secretary  of  War,  dated  July  25,  1876,  that ''  the  uame  M.  J.  Miller  is 
not  borne  on  the  rolls  of  Company  L,  Third  Regiment,  Arkansas  Cav- 
airy  Volunteers,  as  shown  by  the  records  of  this  Department.'^ 

Cash  entry  No.  9159  covered  soldier's  additional  homestead  entry  No. 
2387  made  in  the  name  of  Eli  S.  Forest,  January  20,  1876;  final  certifi- 
cate No.  560  issued  February  9,  1876. 

Your  office  by  decision  of  December  16,1876,  held  the  said  additional 
entry  for  cancellation,  because  based  upon  spurious  and  forge<i  paper^t. 
August  iiO,  1884,  your  office,  cancelling  the  said  entry,  decided  "  Y^ou 
(the  local  officers)  will  inform  all  parties  in  interest  that  sixty  days  will 
be  allowed  within  which  to  file  in  your  office  an  application  (accompa- 
nied by  the  government's  price  of  the  lands  and  the  proofs  specified, 
on  pages  16  and  17  of  circular  of  this  office,  dated  March  I,  1884,)  to 
enter  the  land  under  the  act  of  June  15,  1880." 

Forest  had  executed  a  deed  to  the  appellant  of  the  lands  covered  by 
said  entry,  June  15,  1876 ;  the  latter  made  cash  entry  for  the  lands  Jan- 
uary 15,  1885. 

The  records  show  that  Forest,  when  he  applied  to  make  his  said  ad- 
ditional homestead  entry,  b3'  virtue  of  his  service  in  the  army  of  the 
United  States,  in  Company  B,  Seventh  Regiment,  Missouri  State  Militia, 
Cavalry  Volunteers,  tiled  a  paper,  claimed  to  be  a  copy  of  his  discharge, 
stating  that  he  was  enrolled  in  said  company  on  July  28,  1863,  to  serve 
three  years,  and  was  discharged  July  11,  1865.  Attached  to  the  entry 
papers  is  acer^ticate  from  the  Secretary  of  War,  dated  July  25,  1876, 
that  '*  the  name  Eli  S.  Forest  is  not  borne  on  the  rolls  of  Company  B, 
Seventh  Regiment,  Missouri  State  Militia,  Cavalry  Volunteers, asshown 
by  the  records  in  this  Department." 

Cash  entry  No.  9160  covered  soldier's  additional  homestead  entry  No. 
2378,  made  in  the  name  of  William  Sewell,  January  20, 1876;  final  cer- 
tificate No.  570  issued  February  9,  1876. 
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Your  office  on  September  29,  1884,  decid'id  that  the  said  juMitioiial 
entry  is  based  upou  forged  and  spurious  papers,  and  directed  tlie  local 
officers  to  inform  all  parties  iu  interest,  and  ^^  that  sixty  days  from  re* 
ceipt  of  notice  of  this  letter  will  be  allowed  within  which  to  show  cause 
why  the  entry  should  not  be  canceled,  or  to  file  in  your  office  an  appli- 
cation (accompanied  by  the  government's  price  of  the  land  and  the 
proofs  specified  on  pages  16,  17  of  circular  of  March  1,  1834,)  to  pur- 
chase the  land  under  the  act  of  June  15,  1880." 

The  land  embraced  iu  the  said  entry  was  deeded  to  appellant  June 
15,  1876,  and  cash  entry  was  made  by  the  latter  January  15,  1885. 

The  record  shows  that  Sewell  made  his  additional  homestciul  entry 
by  virtue  of  his  service  in  the  army  of  the  United  States  in  Company 
B,  Seventeenth  Eegiment,  Veteran  Reserve  Corps  Volunteers.  Be  filed 
a  paper,  claimed  to  be  a  copy  of  his  discharge,  stating  that  he  was  en- 
rolled January  8,  1861,  to  serve  three  years  an<l  was  discharged  July  9,. 
1864.  Attached  to  the  entry  papers  is  a  certificate  from  the  Secretary 
of  War,  dated  July  25, 1876,  that  "the  name  of  William  Sewell  is  not 
borne  on  the  rolls  of  Company  ^B',  Seventeenth  Regiment,  Veteran 
Keserve  Corps  Volunteers,  as  shown  by  the  records  of  this  Depart- 
ment." 

Cash  entry  No.  9161  covered  soldier's  additional  homestead  entry,  No^ 
2891,  made  in  the  name  of  B.  P.  Vaughan,  March  18,  1878,  final  certifi- 
cate No.  871  issued  March  18,  1878. 

Your  ofiice,  on  August  30,  1884,  rendered  a  decision  by  which  the 
said  additional  entry  was  held  illegal,  because  the  original  homestead 
entry  of  Vaughan  was  canceled  August  4,  1879. 

The  parties  in  interest  were  allowed,  by  your  said  office  decision,  to 
show  cause  within  sixty  days  from  notice,  why  the  entry  should  not  be 
canceled  or  to  file  with  the  local  officers  an  application  to  purchase  the 
land  the  same  as  in  the  entries  hereinbefore  noted. 

Vaughan  had  deeded  the  land  February  18, 1881),  to  appellant,  Paget 
Mill  Company. 

Your  office,  by  decision  of  December  12,  1884,  allowed  "  the  present 
claimantunder  mesne  conveyances  from  the  entry  man,  sixty  days  within 
which  to  purchase  the  land  under  the  act  of  June  15, 1880.  The  appel- 
lant made  cash  entry  for  the  said  lands  January  15,  1885. 

It  appears  that  the  original  homestead  entry  was  canceled  August 
4,  1879,  because  the  entryman  did  not  make  his  final  prooffor  the  same 
within  the  statutory  limitation. 

Cash  entry  No.  9164  covered  soldiers'  additional  homestead  entry  No. 
2404,  made  in  the  name  of  James  A.  Sizemore,  January  26,  1876 ;  final 
certificate  No.  580  issued  February  10,  1876. 

Your  office,  on  September  29, 1884,  rendered  a  decision,  by  which  the 
said  additional  entry  was  heUl  illegal,  because  ^<  based  upon  spurious 
papers.'^  The  parties  in  interest  were  allowed,  by  your  said  decision, 
to  show  cause  within  sixty  days  from  notice,  why  the  entry  should  not  be 
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cauceled,  or  to  file  iu  the  local  oSicean  application  toparchase  the  laud 
the  same  an  iu  the  entries  hereiubeibre  uoted. 

Slzcmore  had  deeded  the  lands,  June  15,  1876,  to  appellant,  Paget 
Mill  Company,  which  made  cash  entry  for  the  same  January  19, 1885. 

It  appears  that  the  records  of  the  original  homestead  entry  of  James 
A.  Sizemore  bear  his  signature  in  good,  legible  handwriting,  wherever 
Lis  signature  is  attached  thereto,  inclusive  of  his  final  affidavit,  bearing 
date  August  5,  1873;  and  that  the  party  making  the  additional  entry 
signed  by  making  the  mark  of  a  cross,  at  the  dates  of  September  3, 1875, 
and  January  26, 1876.  No  other  discrepancy  or  irregularity  is  apparent 
on  the  face  of  the  papers,  or  has  been  pointed  oat  by  your  office. 

Cash  entry  No.  9165  covered  soldier's  additional  homestead  entrv  No. 
2412,  made  in  the  name  of  J.  M.  Prine,  January  26,  1876;  final  certifi- 
cate No.  575  issued  February  10,  1876. 

Your  office,  on  November  4,  183 1,  decided  the  additional  entry  to  be 
illegal,  because  "  the  signature  of  the  party  does  not  agree  with  the  sig- 
nature of  the  party  of  the  same  name  to  the  original  homeste^l  pai)ers, 
upon  which  the  entry  is  based,  and  the  mili'^ry  service  claimed  can 
not  be  verified  by  the  records  of  the  War  Department."  The  parties  in 
interest  were  allowed  by  your  said  decision  to  show  cause,  within  sixt^y 
days  from  notice,  why  the  entry  should  not  be  canceled,  or  to  file  in  the 
local  office  an  application  to  purchase  the  land  under  the  act  of  June  15, 
1880,  as  in  the  additional  entries  hereinbefore  uoted. 

Prine  conveyed  the  land  by  deed  to  the  appellant  June  15,  1876,  and 
the  latter  made  cash  entry  January  19,  1885. 

The  records  show  that  Prine,  when  he  applied  to  make  his  said  addi- 
tional homestead  entry  by  virtue  of  his  service  in  the  army  of  the  United 
States,  in  Company  L  Sixth  Eegiment,  Missouri  Cavalry  Yolanteers, 
filed  a  p^per,  claimed  to  be  a  copy  of  his  discharge,  stating  that  he  was 
enrolled  in  said  company  July  21,  1864,  to  serve  three  years,  and  was 
discharged  on  September  12,  1865.  Attached  to  the  entry  papers  is  a 
certificate  from  the  Secretary  of  War,  dated  July  25,  1876,  that  "  the 
name  of  James  M.  Prine  is  not  borne  on  the  rolls  of  Company  L,  Sixth 
Regiment,  Missouri  Cavalry  Yolunteers,  as  shown  by  the  records  iu 
this  Deparrment." 

Besides,  it  afjpears  that  the  signature  of  the  party  making  the  addi- 
tional entry  fails  to  agree  with  the  signature  of  James  M.  Prine,  who 
made  the  original  entry. 

Cash  entry  No.  9194  covered  soldier's  additional  homestead  entry  No. 
2410,  made  in  the  name  of  Susan  King,  widow  of  Joseph  S.  King,  Janu- 
ary 26,  1876:  final  certificate  No.  577  issued  February  10, 1876. 

Your  office  decided,  January  16,  1885,  that  entry  No.  2410,  was  held 
for  cancellation  as  illegal  and  fraudulent,  for  the  reason  that  ^*  Susan 
King,  who  made  the  original  homestead  entry,  upon  which  said  addi- 
tional homestead  entr^'  is  based,  informed  your  office  in  a  letter,  dated 
December  27,  1881,  that  her  deceased  husband  was  not  named  Joshua 
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S.  Kio^,  but  was  named  Jobu  Wesley  King,  and  that  he  never  served 
in  tbe  U.  S.  Army  during  the  recent  rebellion."  By  your  said  office  de- 
cision, the  parties  were  allowed  to  show  cause  within  sixty  days  from 
notice  why  the  entry  should  not  be  canceled,  or  to  file  in  the  local  office 
an  application  to  purchase  the  land  under  the  act  of  June  15,  1830,  the 
same  as  in  the  other  additional  entries  hereinbefore  mentioned  and 
described. 

A  deed  is  attached  to  the  papers  of  the  said  cash  entry,  by  which  it 
appears  that  a  person,  naming  herself  Susan  King,  conveyed  the  land 
covered  by  the  said  entry  to  the  appellant  June  15, 187G ;  and  Ihe  latter 
made  cash  entry  for  the  said  land  February  10,  1885. 

The  record  shows  that  the  person  of  the  name  of  Susan  King  or 
assuming  such  name  made  the  said  additional  homestead  entry  b}'  virtue 
of  tbe  services  of  one  Joseph  S.  King,  of  whom  she  is  claimed  to  be  the 
widow,  in  the  army  of  the  United  States,  in  Conipan}'^  E,  Third  liegi- 
ment  of  Arkansas  Cavalry  Volunteers.  The  party  made  affidavir,bearing 
date  September  13,  1875,  in  which  it  is  set  out,  that  she  is  the  widow  of 
Joseph  S.  King,  that  the  latter  served  as  a  soldier  in  the  said  company, 
and  was  honorably  discharged  on  or  about  June  30,  1865,  after  serving 
more  than  ninety'  days.  Affiant  further  alleged  that  she  was  married 
to  the  said  Joseph  S.  King  on  July  15, 1855,  who  died  August  30,  18G6. 
Attached  to  the  entry  papers  is  a  certificate  from  the  Assistant  Adju- 
tant General,  that  one  Josiah  Kiilg  was  enrolled  on  October  15,  1863, 
in  Company  E,  Third  Regiment  of  Arkansa-s  Cavalry  Volunteers,  mus- 
tered into  service  ^November  19, 1863,  to  serve  three  years;  that  on  the 
muster  roll  of  said  company  for  the  months  of  November  and  December, 
1863,  he  was  reported  as  Joseph  S.  King,  and  was  so  borne  on  all  sub- 
sequent rolls;  that  he  was  mustered  out  with  said  company  at  Lewis- 
burg,  Arkansas,  June  30,  1865.  Attached  to  the  papers  is  also  a  letter, 
signed  by  Susan  King,  dated  December  27,  1884,  addressed  to  the 
General  Laud  Office,  reading  as  follows :  "In  reply  to  yours  of  the  2d 
instant,  would  say,  that  I  homesteaded  NW.  of  SE.  Sec.  7,  T.  9  N.,  R^ 
22  W.,  Johnson  county,  Arkansas,  containing  forty  acre?,  as  the  deed 
from  the  land  office  at  Washington  City,  as  well  as  the  county  records, 
will  show;  my  husband  John  Wesley  King  did  not  serve  in  the  U.  S. 
Army  during  the  late  war."  The  land  described  in  the  letter  is  the  land 
covered  by  the  original  homestead  entry,  upon  which  the  additional 
entry  was  based. 

Cswh  entries  numbered  8574,  0150,  9160,  9165  and  9194,  founded  on 
soldiers'  additional  homestead  entries  made  in  the  names  of  Miller, 
Forest,  Sewell,  Prine  and  King,  respectively,  present  similar  facts  :  in 
the  four  entries  first  named  the  eutryman  was  never  a  member  of  the 
conapany  alleged  b}'  him  ;  in  support  of  such  allegation,  in  each  case 
the  entryman  filed  a  copy  of  his  pretended  discharge,  which  is  shown 
to  be  forged  ami  spurious  by  the  records  of  the  War  Department.  In 
the  case  of  entry  No.  9194,  based  on  additional  entry  made  in  the  name 
3':i6;3— VOL  7 20 
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of  King,  it  is  shown  by  the  records  of  the  Department  of  War  and  the 
letter  of  the  geuaiue  Susan  King,  that  the  application  for  the  additional 
homestead  was  founded  on  fraud  and  perjury.  The  signature  ^^Snsan 
King"  appearing  in  the  affidavit  for  the  additional  entry  and  the  signa- 
ture of  Susan  King  in  the  letter  appear  not  to  be  in  the  same  hand- 
writing. 

The  question  of  the  validity  of  these  five  cash  entries  is  controlled 
by  the  decision  in  the  case  of  J.  S.  Cone  (7  L.  D.  94).  It  wa«  there  de- 
cided that  the  second  section  of  the  act  of  June  15,  1880  (21  Stat.  237} 
should  not  be  construed  to  permit  an  entryman,  or  his  attempted  trans- 
feree, to  purchase  land  covered  by  an  entry  which  depended  for  its  incep- 
tive right  upon  false  and  fraudulent  statements  and  forged  documents. 
This  opinion  is  still  adhered  to. 

It  is  argued  on  the  part  of  the  appellant  that,  inasmuch  as  the  cash 
entries  were  made  in  compliance  with  the  instructions,  and  under  the 
direct  authority,  of  your  office,  and  in  harmony  with  the  decisions  of 
this  Department,  the  entries  should  be  sustained ;  that  when  the  entries 
were  made  under  the  act  of  June  15,  1880,  your  office  was  in  possession 
of  all  the  facts,  the  entries  were,  therefore,  res  judicata^  and  any  new 
and  dififerent  construction  of  the  statute  should  apply  to  cases  arising 
thereafter  only. 

The  attorney  of  the  appellant  has  failed  to  refer  in  his  argument  to 
a  decision  of  this  Department  sustaining  a  cash  entry  based  nxK>n  facts 
similar  to  the  facts  presented  in  these  entries. 

As  to  the  question,  whether  these  entries  having  been  made  in  con- 
formity with  your  office  decisions  previously  rendered,  are  res  adjudicata^ 
and  could  not  therefore  be  disturbed,  the  position  taken  by  appellant's 
attorney  cannot  be  accepted.  Conceding  that  the  legality  of  these 
cash  entries  was  res  adjudicata  so  far  as  your  office  was  concerned  when 
the  decision  appealed  from  was  rendered,  the  Secretary  of  the  Interior 
IS  not  precluded  from  considering  the  whole  question  whenever  it  comes 
before  him  ;  and  if,  after  a  careful  investigation  he  concludes  that  any 
entry  is  illegal,  that  it  should  not  have  been  made,  he  has  a  right,  and 
it  is  his  duty  to  say  so,  and  direct  its  cancellation.  For  in  so  doing  he 
is  not  exceeding  his  jurisdiction,  but  is  ^'  exercising  only  that  just  super- 
vision which  the  law  vests  in  him  over  all  proceedings  instituted  to  ac- 
quire portions  of  the  public  lands."  Lee  v,  Johnson  (116  U.  S.,  48) ; 
Charles  W.  Filkins  (5  L.  D.,  49) ;  Adolph  Peterson  (G  L.  D.,  371).  Cash 
entries  numbered  8074,  9159,  9160,  9165  and  9194  shonld  therefore  be 
canceled. 

The  facts  in  the  case  of  Sizemore's  additional  entry,  npon  which  cash 
entry  No.  9104  is  founded  present  grounds  of  suspicion  that  the  party 
making  the  additional  entry  was  not  James  A.  Sizemore  who  made  the 
original  entry,  but  a  man  falsely  pretending  to  ba  the  latter.  I  can 
not  conclude  that  fraud  is  proven  because  Sizemore  signed  his  name  in 
legible  handwriting  in  1873,  and  the  party  making  the  additional  entry 
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in  1875  signed  by  making  bis  mark.  From  tbis  fact  alone  fraud  can 
not  be  inferred  conclusively.  Sizemore  migbt  bave  lost  bis  hand  or  tbe 
use  of  it  during  the  two  years  intervening  between  the  original  and  tbe 
additional  entry. 

An  opportunity,  therefore  should  be  given  to  Sizemore  and  tbe  Puget 
Mill  Company,  his  presumed  grantee,  to  submit  to  your  ofiice  affidavits 
in  proof  of  the  identity  of  the  party  making  the  additional  entry  as  James 
A.  Sizemore,  who  made  the  original  entry. 

Tbe  remaining  ciisb  entry,  No.  016L,  based  upon  the  soldiers'  ad- 
ditional entry  of  Yaughan,  has  been  considered  and  the  conclusion 
reacbed  that  it  should  be  sustained.  The  additional  entry  became 
illegal  by  reason  of  the  cancellation  of  the  original  entry  August  4, 
1879.  The  entryman  having  failed  to  make  his  final  proof  upon  bis 
«aid  original  entry  within  the  statutory  limit. 

By  your  office  decision  of  December  12, 1884,  the  parties  in  interest 
were  allowed  to  i)urchase  the  lands  covered  by  said  entry  under  act  of 
Jane  15, 1880.  The  Puget  Mill  Company  put  upon  the  record  its  deed 
from  Yaughan,  dated  February  18,  1880,  for  the  said  lands.  The  com- 
pany made  the  said  cash  entry  No.  9161  January  15, 1885.  Your  office 
canceled  the  same  by  your  said  decision  of  April  15,  1887. 

Tbe  Haid  additional  entry  did  not  depend  for  its  inceptive  right 
upon  false  and  fraudulent  statements  and  forged  documents.  The  said 
entry  was  made  prior  to  June  15,  1880 ;  the  land  entered  was  properlj- 
subject  to  entry ;  there  was  no  adverse  claimant,  nor  had  a  contest  beeu 
initiated  at  the  time  of  purchase.  The  cash  entry  therefore  should  be 
allowed  to  stand.  Reference  is  made  to  the  case  of  J.  S.  Cone,  supra^ 
where  comment  is  made  upon  the  various  decisions  of  tbis  Department 
relative  to  tbe  right  of  purchase  under  said  act.  The  act  was  intended 
to  aftbrd  relief  to  those  who  had  failed  to  comply  witb  the  law.  Yaughan 
could  have  invoked  it  in  reference  to  bis  original  as  well  as  additional 
entry,  why  can  not  the  Puget  Mill  Company,  bis  grantee,  apparently 
bonafide,  be  permitted  to  take  advantage  of  it  f 

Tbe  decision  therefore  embracing  the  said  cash  entries  herein  con- 
sidered is,  that  entries,  numbers  8074, 9159, 9160, 9165,  and  9194,  are  can- 
celed, and  that  entry  No.  9101  be  sustained  and  patent  issued  thereon, 
and  that  entry  No.  9164  be  allowed  to  stand,  but  Sizemore  <nnd  the  ap- 
pellant or  either  of  them  is  required  to  submit  to  your  office,  within 
ninety  days  from  the  notice  hereof,  proof  by  affidavits  that  the  party 
making  the  soldier's  additional  entry.  No.  2404,  was  in  fact  the  identi- 
cal James  A.  Sizemore,  who  made  tbe  original  entry  upon  which  the 
additional  entry  was  founded ;  such  proof  to  be  taken  either  at  some 
local  office  or  before  a  clerk  of  a  court  of  record,  and  be  accompanied  by 
a  certificate  of  the  officer  before  whom  it  is  taken  as  to  the  credibility  and 
standing  of  each  witness.  In  case  such  evidence  is  not  furnished  within 
tbe  said  period,  the  said  cash  entry  will  be  canceled. 

Your  decision  is  modified  accordingly. 


308  DECISIONS    RELATING   TO   THE    PUBLIC   LANDS. 

OSAGE    LAND—FINAT^    PROOF. 

Delapp  r.  Jackson. 

Ah  between  twosettlern  on  Osaf^e  land  who  were  both  in  default  in  the  matter  of  sub- 
niittin;;  final  proof  within  the  period  required  by  tho  regulations,  the  ri^ht  of 
entry  must  be  accorded  to  the  one  who  w:vs  first  in  settlement  and  making  proof. 

First  Asaistaiit  Secretary  Muldrow  to  Commissioner  Stockslager^  Septem* 

her  Wi,  1888. 

I  have  considered  the  case  of  James  Delapp  r.  Wm.  V.  Jackson  on 
appeal  by  the  former,  from  your  ofl&ce  decision  of  February  16,  18S7, 
rejecting  his  final  proof  under  his  pre-emption  filing  for  the  Is^W.  J,  Sec. 

15,  T.  34  S.,  R.  17  W.,  Lamed,  Kansas  land  district,  and  allowing  Jack- 
sou's  preemption  entry  for  the  K  ^  NVV.  J  and  8E.  J  IS  W,  |,  and  SW.  J 
of  NE.  J  said  section  to  remain  intact. 

This  laud  is  a  part  of  the  Osage  Indian  trust  aud  diminished  reserve 
lands. 

Jackson  filed  declaratory  sbitement  for  the  X.^N  W.  J  the  SE.  JNW.  J, 
and  the  S  W.  \  NE.  \  of  said  section  April  30th,  alleging  settlement  March 

16,  1885. 

Delapp  filed  declaratory  statement  for  the  NW.  |  of  said  section  April 
15,  alleging  settlement  April  1, 1885. 

The  statement  in  said  decision  that  these  filings  and  final  proof  covered 
the  same  tracts  is  incorrect. 

Both  parties  advertised  to  make  final  proof  before  S.  P.  Duncan,  a 
notary  public  at  !Nescatunga,  Kansas,  on  December  24, 1885.  Jackson 
made  his  proof  on  that  day  aud  executed  the  final  affidavit  before  the 
clerk  of  the  district  court  of  Comanche  county  the  same  day.  This 
proof  was  received  by  the  local  officers  on  December  28,  who  approved 
the  same,  received  the  payment  required  at  the  time  of  offering  the  final 
proof  and  issued  receipt  therefor  the  same  day. 

Delapp  made  his  proof  on  the  day  set  therefor  and  executed  the  final 
affidavit  before  the  clerk  of  the  i)robate  court  of  Comanche  county,  on 
December  26th.  This  proof  was  received  by  the  local  officers  on  Decem- 
ber 28th  after  they  had  approved  that  of  Jackson.  Delapp's  proof  was 
rejected  because  of  the  fact  that  Jackson's  proof  was  first  received. 
Delapp  applied  for  a  hearing,  alleging  a  prior  settlement  by  him  and 
that  Jackson  had  not  complied  with  the  law.  A  hearing  was  had,  be- 
ginning June  21  and  ending  August  21,  1886.  The  local  officers  foand 
from  the  testimony  that  Jackson  made  a  settlement  on  the  land  claimed 
by  him  on  March  16,  but  that  he  "never  established  or  maintaine<l  a 
bona  fide  residence  upon  the  tract  in  dispute,"  that  Delapp  went  on 
the  land  the  last  of  March  but  that,  he  had  not  an  actual  residence  there 
but  made  his  home  with  his  father  who  lived  at  a  distance  of  oue  aud  a 
half  miles  from  this  laud,  and  decided  that  both  claims  should  be  rejected. 
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Both  parties  appealed  to  j'our  office  where  the  final  proof  of  Delapp  was 
rejected  and  Jackson's  entry  was  allowed  to  remain  intact. 

The  following  facts  are  established  by  a  preponderance  of  the  evidence 
in  the  case. 

Jackson  went  on  this  laud  and  made  a  settlement  there  March  16, 1885, 
as  found  by  the  local  officers.  IJe  proceeded  at  once  to  build  a  house, 
part  dug  out  and  part  sod,  eleven  by  sixteen  feet,  in  which  he  estab- 
lished aresideuceaboutthelastof  April.  He  caused  ten  acres  of  breaking 
to  be  done  which  he  planted  to  corn  that  season.  At  date  of  final  proof 
he  had  on  the  land  the  house  above  described,  a  well,  ten  acres  of 
breaking,  forty-eight  fruit  trees  and  two  hundred  forest  trees.  He 
seems  to  have  brought  himself  within  the  requirements  of  the  law. 

Delapp  went  on  the  land  about  the  first  of  April,  built  a  sod  and  dug 
out  house,  dug  a  well,  did  about  fourteen  acres  of  breaking,  of  which 
seven  or  eight  acres  were  cultivated  that  season  and  planted  eighty- 
eight  fruit  trees  and  five  hundred  forest  trees. 

Tt  will  thus  be  seen  that  the  improvements  of  the  two  claimants  were 
very  much  the  same  in  character  and  amount  and  that  there  were 
equally  in  default  in  not  making  proof  within  the  period  prescribed  by 
the  regulations,  although  each  was  equally  in  earnest  in  following  up 
his  claim  as  it  is  shown  that  both  were  there  cultivating  and  improv- 
ing the  land  at  the  date  of  the  hearing,  August  21, 1886.  Jackson,  how- 
ever, made  the  prior  settlement,  completed  his  proof  first  and  submit- 
ted the  same,  together  with  the  purchase  money  required  at  that  time 
before  Delapp's  proof  reached  the  local  officers.  Under  these  circum- 
stances the  land  should  be  awarded  to  Jackson  and  his  entry  will  remain 
intact.  Delapp's  filing  will  be  canceled  as  to  the  land  in  dispute  with 
the  privilege  of  completing  his  entry  for  the  tract  included  in  his  filing 
which  is  not  involved  in  this  controversy,  or  relinquishing  the  same 
without  thereby  prejudicing  his  right  to  file  for  other  land. 

Your  said  office  decision  is  accordingly  modified. 


HOMESTEAD  ENTRY— PROOF  REQUIRED  OF  HEIRS. 

Skiddie  v.  Cook. 

The  heirs  of  a  deceased  homesteader  are  not  reqaired  to  maiutniu  residence  upon  the 
land,  but  to  coutiuue  cultivatini;  and  improving  the  same  until  the  expiration 
of  the  statutory  period. 

Firtst  Assistant  Secretary  Muldroic  to  Commissioner  Stockslager^  iieptember 

U,  1888. 

I  have  considered  the  appeal  of  Skiddie  V.  Cook,  widow  of  Charles 
M.  Cook,  from  your  office  decision  dated  April  20,  1887,  rejecting  her 
final  proof  and  holding  for  cancellation  homestead  entry  ISTo.  11,092, 
for  the  SW.  J,  Sec.  30,  T.  10  S.,  K.  2  W.,  Montgomery  land  district, 
Alabama. 
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The  record  shows  that  Charles  M.  Cook,  made  homestead  entry  for 
said  tract  December  30,  1880,  and  established  actaal  residence  thereon 
with  his  family  iu  the  spring  of  1881. 

On  September  1, 1883,  special  agent  Mabson  reported  that  claimant 
had  not  complied  with  the  law  in  respect  to  residence.  September  20, 
1884  your  office  held  the  entry  for  cancellation  and  instructed  the  local 
office  to  "notify  Cook  that  he  would  be  allowed  60  da^'s  to  show  caase 
why  the  same  should  not  be  canceled." 

On  August  12,  1884,  Cook's  entry  was  finally  canceled  for  failure  to 
show  cause. 

In  December  1884,  Cook  filed  several  affidavits  praying  for  a  re-in- 
statement  of  his  homestead  entry. 

In  the  beginning  of  May,  1885,  your  office  was  informed  by  a  letter 
from  J.  P.  Kiiabe,  of  Montgomery,  Alabama,  as  attorney  for  the  widow 
of  claimant,  that  Mr.  Cook,  had  died  (since  filing  his  application  for  re- 
instatement) ''  of  chronic  diarrhea  with  which  he  had  been  snfiferiug 
several  years,  scarcely  able  to  do  anything.  His  widow  and  five  small 
children  have  nothing  in  the  world  left  them  but  this  homestead.  She 
remained  continuously  on  the  land  with  her  husband  and  children  outi) 
a  few  weeks  before  his  death,  when  she  moved  him  to  New  Castle  where 
he  could  have  the  advantage  of  better  medical  attention.  She  is  now 
again  back  on  the  land  with  the  children  and  prays  that  the  cancella- 
tion of  the  homestead  be  set  aside,  and  that  she  be  allowed  to  make 
final  proof  at  the  expiration  of  the  five  years." 

On  May  15,  1885,  your  office  in  reply  to  said  letter  wrote  to  the  local 
officers  as  follows,  viz : 

It  appears,  from  the  records  of  ibis  office,  aud  from  affidavits  snbmitted^  that 
Cook's  application  was  filed  December  30,  18b0 ;  tbat  he  resided  npou  the  land  antil 
the  middle  of  the  year  ]S82.  When  he  went  to  New  Castle,  some  three  miles  distaot 
to  work  at  his  trade  in  order  to  support  his  family  ;  thnt  he  siibseqiieotly  retarned  to 
the  land  when  he  was  taken  sick  and  at  the  time  the  notice  that  his  entry  was  held 
for  cancellation  was  received,  he  was  utterly  unable  to  do  anything  and  was  sop- 
ported  by  charity.  In  view  of  the  above,  and  the  cancellation  of  the  entry  upon  the 
ex  parte  report  of  the  special  agent  and  that  the  widow  of  the  claimant  is  now  resid- 
ing upon  the  land,  no  adverse  claim  having  attached,  and  Mrs.  Cook,  will  be  allowed 
to  make  proof  when  she  can  show  five  years  continuous  residence.  You  will  so  ad- 
vise her. 

On  Jane  2G,  1886,  iu  accordance  with  pnblished  notice  Skiddie  T. 
Cook  as  widow  of  Charles  M.  Cook  deceased,  offered  final  proof  before 
the  clerk  of  the  circuit  court  for  Jefferson  county,  Alabama,  which  was 
transmitted  to  the  local  office,  and  on  June  30,  1886,  the  register  en- 
dorsed thereon  the  following :  ^<  Held  up  awaiting  result  of  contest. 
Signed  S.  J.  Harris,  Keg." 

On  October  1, 1886,  the  register  transmitted  the  final  proof  to  your 
office  with  the  following  statement,  viz : 

Sir:  Enclosed  find  final  proof  of  S.  V.  Cook,  widow  of  Charles  M.  Cook,  who  made 
Hd.  11,092.  .  .  .  which  we  wish  to  sahmit  for  your  decision.  This  proof  ^ras 
filed  in  June,  hnt  held  up  to  await  the  result  of  a  contest  then  pending,  instituted  bjr 


DECISIONS   RELATING   TO    THE   PUBLIC    LANDS.  311 

Wm.  A.  Brown,  to  have  the  Hd.  canceled  for  ahaudonment  and  pon-eomplianee  with 
the  Hd.  law.    At  the  hearing  on  July  ^^8,  IdSG,  we  thought  contestant  had  failed  to 

bring  forward  suilicient  proof  and  so  gave  decision 'in  favor  of  the  coatestee 

I  am  satisfied  that  the  law  has  never  been  complied  xvith  by  Charles  M.  Cook,  nor  by 
bis  widow  ....  as  she  testified.  Therefore  wish  to  submit  the  proofi»  to  your 
decision. 

Signed  J.  G.  Harris,  Register, 

The  fioal  proof  bIiows  that  at  the  time  Charles  M.  Cook,  made  home- 
stead entry  he  was  a  citizen  of  the  United  States  and  duly  ([iialiQed  to 
make  said  entry;  that  he  died  on  March  8,  1885,  leaving  Skiddie  V. 
Cook,  his  widow  and  two  minor  chihlren  surviving  him.  That  eince  the 
date  of  her  hnsbc^ud's  death  Mrs.  Cook  and  ber  children  occupied  the 
tract  continuously  except  when  necessarily  temporarily  absent  at  New 
Castle,  where  she  conducted  a  miners  boarding  house  and  thereby 
earned  a  means  of  subsistence  for  herself  and  her  children.  She  im- 
proved, cultivated  and  cropped  part  of  the  tract  each  year  since  her 
husbands  death.  The  improvements  consisted  of  a  log  house,  an  or- 
chard and  garden  and  about  two  acres  cleared  and  fenced — value  $L00. 
It  also  appears  that  her  late  husband  never  made  any  other  entry  or 
filing  for  public  land.  On  January  2G,  1887,  special  agent  Siebels  of 
your  office,  visited  the  the  tract  and  on  February-  lOih  same  year  re 
ported  among  other  things  as  follows,  viz : 

There  are  about  five  acres  of  the  land  cleared  and  about  one  acre  has  been  fenced 
and  cultivated  by  Mrs.  Cook.    No  depredations  have  been  commuted.    The  entry - 
man  repaired  a  dwelling  house  built  on  the  entry  by  the  Coalburg  Company.    The  im- 
provements were  worth  $35.    Charles  M.  Cook,  died  in  the  spring  of  Id!^.    After  his 
death  his  widow  had  two  small  pieces  of  land  cleared,  fenced  and  culiivated  in  corn ; 
she  is  now  having  three  and  one-half  acres  more  cleared,  fenced  and  cultivated  and  is 
having  Inniber  hauled  to  build  a  new  dwelling.    All  the  improvements  will  be  worth 
f200.     Charles  M.  Cook,  established  his  residence  on  his  entry  in  the  spring  of  18S1. 
He  lived  there  with  his  wife  and  two  children  at  intervals  during  the  years  1881, 1882, 
and  IS-ilS.    It  was  not  continuous  owing  to  very  bad  health  ;  finally  his  health  was  so 
shattered  he  moved  to  New  Castle  to  get  medical  aid  and  died  there  in  the  spring  of 
IStio.    She  is  keeping  a  boarding  house  in  New  Castle  to  get  means  to  improve  the 
entry.     .    .    .    Charles  M.  Cook,  made  this  entry  for  his  own  and  his  family's  exclu- 
sive use  and  benefit.    .    .     .    Since  his  death  his  widow  has  improved  and  cultivated 
the  entry  as  above  stated.    There  was  no  fraud. 

To  the  15th  question,!,  e., ''Have  any  legal  proceedings  been  in- 
stituted !"  the  special  examiner  answers,  *'  None,"  and  recommended 
that  "  Mrs.  Cook  shoald  be  allowed  to  keep  tlie  entry."  On  April  20, 
1887,  you  rejected  her  final  j)roof  and  held  the  entry  for  cancellation  on 
the  ground  that  Mrs.  Cook  tailed  to  comply  with  the  requirements  of 
your  letter  of  May  15, 1881,  as  to  continuous  residence  upon  the  land. 
•  •••••• 

The  record  shows  that  for  good  and  suflScient  reason  your  office  re- 
instated the  canceled  entry  of  Charles  M.  Cook,  and  having  done  so, 
his  heirs  according  to  the  decisions  of  this  Department,  were  not  re- 
quired to  reside  upon  the  tract  after  his  decease,  they  were  only  re- 
quired to  continue  improving  and  cultivating  the  land,  therefore,  and 
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inasmuch  as  tbe  final  proof  and  the  report  of  the  special  a^rent  clearly 
shows  a  compliance  with  said  requirement  in  good  faith  and  in  the  ab- 
sence  of  any  adverse  intervening  claim  I  must  reverse  your  decision 
and  direct  that  the  final  proof  already  made  be  accepted  and  tbe  entry 
pass  to  patent  to  the  heirs  of  said  Charles  M.  Cook. 


I>ESE11T  LAXI>  ENTRY— APPLICATION. 

James  W.  Sexton. 

An  application  to  make  desert  land  entry  must  show  personal  knowledge  of  the  ap- 
X)licant  as  to  the  character  of  the  land  inclnded  therein. 

Acting  Secretary  Muldrow  to  Commissioner  StocJcslager,  September  17, 1S8S. 

I  have  considered  the  case  arising  upon  the  appeal  of  James  W.  Sex- 
ton from  your  office  decision  of  February  9, 1887,  sustaining  tbe  action 
of  the  local  officers  in  rejecting  his  application  to  enter  under  the  desert 
land  ^ct  the  NW.  i  SW.  J,  Sec.  29,  T.  27  K.,  R.  7  W.,  Helena  clistrict, 
Montana. 

The  ground  for  said  rejection  by  j'our  office  is,  "  that  said  act  contem- 
plates that  persons  entering  Land  thereunder  shall  have  a  personal  knowl- 
edge of  the  land  they  propose  to  enter,  obtained  from  an  examination  of 
each  and  every  legal  subdivision  thereof,  which  fact  must  be  set  forth 
in  the  declaration." 

The  action  of  the  local  officers  and  of  your  office  is  in  accordance  with 
the  directions  contained  in  the  circular  of  instructions  of  June  27,  1887 
(5  L.  D.  708),  approved  by  the  Department,  the  fifth  paragraph  of  which 
says  (addressing  local  officers) : 

Your  attention  is  called  to  the  terms  of  this  declaration  as  provided  by  existing 
regulations  (form  4 — 274),  which  are  such  as  require  a  personal  knowledge  by  the 
entryman  of  lands  intended  to  be  entered.  The  required  affidavit  can  not  be  made  by 
an  agent  nor  upon  information  and  belief;  and  yon  will  hereafter  reject  all  applica- 
tions in  which  it  does  not  appear  that  the  entryman  made  the  averments  contained 
in  the  sworn  declaration  upon  his  own  knowledge  derived  from  a  personal  examina- 
tion of  the  lands. 

After  a  careful  examination  of  the  argument  of  counsel  for  claimant 
I  find  no  reason  for  abrogating  the  ruling  above  quoted,  and  therefore 
affirm  your  decision. 


PRACTICE    RKIIKARIXG. 

Dixon  r.  Sutherland. 

A  rehearing  will  not  be  granted  where  the  applicant,  relying  upon  the  errooeons  ad- 
vice of  couusel  upon  a  purely  technical  ground,  failed  to  submit  testimony  when 
the  case  came  up  for  trial  before  the  local  office. 

Acting  Secretary  Muldrow  to  Commissioner  StocksUiger^  September  17,  liwS. 

This  is  a  motion  for  review  of  the  decision  of  the  Department  of  May 
22,  1888,  affirming  the  action  of  your  office  holding  for  cancellation  the 
timber-culture  entry  of  defendant. 
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It  appears  from  the  record  that  contest  was  initiated  against  said 
€ntry  by  the  contestant  Dixou,  alleging  failure  to  break,  plant  and  cul- 
tivate. Testimony  was  ordered  to  be  taken  before  E.  B.  Pierce  com- 
missioner, May  20,  1885,  at  which  time  the  plaintiff  offered  testimony, 
the  defendant  being  in  default. 

When  the  case  was  taken  up  by  the  local  office  May  30, 1885,  the  de- 
fendant appeared  by  attorney'  and  moved  to  dismiss  the  case  upon  the 
ground  that  she  had  not  been  properly  served  with  notice,  said  notice 
having  been  served  by  the  plaintiff'  in  person.  The  local  officers  over- 
ruled said  motion  and  held  that  plaintiff'  had  sustained  his  charges  as 
to  the  failure  of  defendant  to  plant  and  cultivate  as  required  by  law. 

Upon  the  appeal  of  defendant  you  sustained  said  action,  holding  that 
service  of  notice  by  the  plaintiff' in  person  was  in  accordance  with  the 
rules,  which  decision  was  affirmed  by  the  Department. 

The  only  ground  urged  in  support  of  said  motion  is  that  defendant 
employed  an  attorney  to  represent  her  in  said  case  who  advised  her 
that  service  upon  her  by  the  plaintiff  in  person  was  not  legal  service 
and  would  not  bind  her  to  any  proceedings  had  under  it  aud  said  attor- 
ney advised  her  to  sta^'  away  from  the  trial.  That,  relying  upon  and 
acting  under  such  advice,  she  did  stay  away  from  the  taking  of  the 
testimony  for  that  reason  alone.  That  defendant  has  a  good  defense  to 
«aid  contest  and  asks  for  a  rehearing  for  the  purpose  of  offering  said 
defense. 

> 

The  defendant  has  had  full  opporl  unity  for  presenting  her  defense 
and  having  acted  upon  the  erroneous  advice  of  her  counsel  n\}o\i  a 
purely  technical  ground,  she  must  abide  by  the  decision  of  the  Depart- 
ment. 

The  motion  is  refused  and  these  papers  are  herewith  transmitted  to 
your  office  for  file. 


SWAMP  LAXD  GUAXT— FIELD  XOTES  OF  SURVEY. 

KoRTSCH  V.  State  op  Minnesota. 

The  adoption  of  the  field  notes  of  survey  as  the  bas'iH  of  adjusting  the  swamp  grant 
-will  not  estop  the  government  from  making  inquiry  into  the  character  of  a  tract, 
although,  from  said  tield  notes,  it  may  appear  to  be  of  the  character  granted. 

First  Assistant  Secretary  Muldrotc  to  Commissioner  Stocksluger^  Septem- 
ber 18,  lii88. 

I  have  considered  the  appeal  of  the  State  of  Minnesota  from  your 
office  decision  of  February  21,  18S7,  holding  for  rejection  the  claim  of 
said  State  for  the  S.  J  of  the  NW.  J  and  the  N.  ^  of  the  SW.  J,  Sec. 
31,  T.  125  N.,  R.  39  W.,  Fergus  Falls  land  district,  Minnesota,  under  the 
swamp  land  grant  act  of  March  12, 1800. 

The  case  arose  upon  the  application  of  Gustave  A.  Kortsch  to  enter 
said  tracts  under  the  timber  culture  law;  and  upon  his  allegation  that 
the  tracts  were  not  swajnp,  a  hearing  was  ordered.    Testimony  was  pro- 
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duced  showing  that  but  a  small  portiou  of  the  land  was  swamp.  The 
State  offered  no  testimony.  The  local  officers  foand  that  the  lands  were 
not  swamp.    On  appeal  yon  affirm  the  finding  of  the  local  officers. 

It  appears  that  the  tracts  in  controversy  are  shown  by  the  field  note» 
of  the  survey  to  be  swamp.  lu  the  case  of  Lachance  r.  Minnesota  [i  L. 
D.,  479),  Secretary  Lamar  said: 

As  I  understand  the  matter,  the  acceptance  of  tbe  field  notes  as  the  basis  of  settle- 
ment simply  makes  them  prima  facie  evidence  of  the  condition  of  any  given  tract;  it 
is  not  tantamount  to  an  assertion  that  the  field  notes  shall  govern  always  and  abso- 
lutely, irrespective  of  demonstrated  fraud  or  falsity,  but  it  places  the  burden  of  proof 
of  such  fraud  or  falsity  on  the  party  alleging  it.  The  grant  in  questiou  was  agraut 
of  swamp  laud  ;  and  if  it  can  be  proven  affirmatively  that  any  giveu  tract  was  ni>t 
swamp  land  at  the  date  of  the  grant,  then  such  tract  did  not  pass  by  the  grant. 

The  principal  witness  at  the  hearing  was  W.  H.  Sanders,  a  sarveyor 
of  twenty  years  experience  in  Minnesota,  who  made  a  survey  of  the  land 
in  controversy  in  the  latter  part  of  September,  188C.  From  such  sar- 
vey  he  made  a  map  from  which  it  appears  that  there  are  three  tracteof 
swamp  land  of  10  acres  7.15  acres  and  2.90  acres,  respectively  and  eacb 
upon  a  separate  legal  subdivision.  Said  lands  were  never  certified  ta 
the  State  as  swamp  lands. 

The  general  government  has  reserved  to  itself  the  right  t^  supervise 
the  selecting  of  swamp  lands  and  holds  them  subject  to  its  control  antil 
they  shall  have  been  approved  and  patented  to  the  State.  (Lachanoe 
case,  supra).  The  government,  therefore,  was  not  estopped  from  mak- 
ing inquiry  into  the  character  of  the  lands  in  controversy.  The  State 
was  given  due  notice  to  appear  and  defend  its  selection,  but  it  chose  to 
oflfer  no  testimony  contenting  itself  with  a  cross-examination  of  the  wit- 
nesses for  Kortsch.  The  testimony  shows  that  the  land  is  not  of  the 
character  that  passes  under  the  swamp  grant,  and  that  it  is  five  feet 
above  the  level  of  the  stream  and  suitable  for  agriculture ;  and  that  there 
is  no  evidence  or  indication  that  there  has  been  any  change  in  the  char- 
acter of  the  land  during  the  twenty-six  years  that  have  elapsed  since 
the  grant  to  .the  State  was  made.  Upon  such  a  showing — uncontra- 
dicted— I  am  of  opinion  that  the  field  notes  of  the  survey  were  false,  if 
not  fraudulent,  and  I  affirm  your  decision  rejecting  the  claim  of  the 
State  to  the  tracts  in  controversy. 


FIXAT.  PROOF— PUBLICATION  OF  NOTICE. 

D WIGHT  W.  Ensign. 

New  publication  and  proof  will  be  required,  wbere  tbe  publication  was  not  made  ii> 
tbe  newspaper  published  nearest  tbe  laml. 

First  Assistant  Secretary  MuJdrow  to  Commissioner  Slockslager^  Septem- 
ber 18, 1888. 

1  have  considered  the  appeal  of  Dwight  W.  Ensign  from  your  office 
decision  of  April  4,  1887,  rejecting  his  commutation  homestead  proof 
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for  the  W.  J  SW.  J,  Sec.  22,  and  the  NW.  J  NW.  J  of  Sec.  27,  T.  158 
X.y  B.  66  W.,  Devils  Lake  district,  Dakota,  aud  suspending  both  the 
original  entry  and  the  cash  certihcate  issued  on  said  proof. 

The  action  of  your  office  was  based  on  the  fact  that  the  notice  of  in- 
tention to  make  proof  was  published  in  the  North  Dakota  Inter  Ocean 
a  paper  published  at  Devils  Lake,  Dakota,  twenty-eight  miles  distant 
from  the  land,  whereas  it  should  have  been  published  in  the  Towner 
County  Tribune,  a  newspaper  published  at  Cando,  about  three  miles 
distant  from  the  land.  The  claim<irnt  is  a  clerk  in  the  local  office  at 
Devils  Lake,  and  he  states  in  an  affidavit  that  the  publication  was  made 
in  the  ^'  Inter  Ocean"  to  save  expense,  the  publisher  making  no  charge 
therefor.    This  irregularity  calls  for  new  publication  and  new  proof. 

Your  decision  rejecting  the  pr3of  and  suspending  the  cash  certi&cate 
and  the  original  entry  and  allowing  the  claimant  to  submit  new  proof, 
properly  made  in  accordance  with  law  and  official  regulations,  is  af- 
firmed. 


Jacobs  v.  Cannon. 

Motion  for  review  of  departmental  decision  rendered  April  IG,  188^ 
(6  L.  D.,  623),  overruled  by  Acting  Secretary  Muhlrow,  September  18^ 
1888. 


JPllACTICE— FINAL  PROOF  PROCEEDINGS    RULE  35  OF  PRACTICE. 

Martensen  V.  McCaffrey. 

Au  adverse  claimant,  wbo  appears  in  final  jirouf  proceedings  before  a  clerk  of  court 
and  objects  to  tbe  snbmission  of  said  proof,  is  not  required  to  submit  bis  testimony 
before  said  officer,  in  tbe  absence  of  an  order  under  rule  35  of  practice  autborizing 
sacb  action. 

I'irst  Assistant  Secretary  Muldroic  to  Commissioner  StocJcslager,  Septem- 

her  18,  1888. 

I  have  considered  the  case  of  Peter  O.  Martensen  v.  Joseph  McCaffrey 
ou  appeal  of  the  latter,  from  your  office  decision  of  February  17,  1887,^ 
suspending  the  final  proof  of  both  parties  for  pre-emption  entry  for  the 
SW.i,  Sec.  9,  T.-27  K,  E.  13  W.,  Niobrara,  Nebraska  land  district,  and 
ordering  a  hearing  on  the  contest  initiated  by  Martensen's  affidavit. 

The  record  shows  that  said  McCaffrey  filed  pre-emption  declaratory 
statement  for  said  land  February  16,  1884,  alleging  settlement  Febru- 
ary 8, 1884,  and  Martensen  filed  declaratory  statement  April  30,  1886, 
alleging  settlement  April  24, 1886. 

August  6, 1886,  McCafirey  advertised  his  intention  to  make  final  proof 
October  19,  following,  before  the  clerk  of  the  district  court  at  O'Neil,. 
Nebraska. 


316  DECISIONS    RELATING    TO    THE   PUBLIC   LANDS. 

The  contestant  Martensen  appeared  at  the  said  time  and  place  and 
protested  against  McCaffrey's  proof  and  filed  an  affidavit  of  contest, 
alleging  that  about  two  years  previously  said  McCaffrey  built  a  house 
on  the  tract  which  was  unsuitable  for  cold  pr  rainy  weather,  and  that 
neither  himself  nor  family  had  resided  therein  until  after  his,  Manen- 
sen's,  settlement  thereon,  but  that  said  McCafi^rey  and  family  had,  dar- 
ing said  time,  resided  upon  his  timber  claim  a  half  mile  distant  there- 
from, and  that  no  part  of  said  tract  had,  prior  to  his  own  settlement, 
been  cultivated. 

The  said  clerk  before  whom  said  testimony  was  being  taken  required 
the  contestant  to  then  and  there,  introduce  testimony  in  support  of  bis 
contest,  no  order  for  the  taking  of  such  testimony  before  him  having 
been  made  by  the  local  officers.  This  Martensen  refused  to  do,  and  for 
that  reason  the  local  officers  on  October  23d,  on  McCaffrey's  motion  dis- 
missed his  protest,  from  which  decision  of  the  local  officers  Martensen 
appealed. 

On  November  8, 1880,  Martensen  presented  his  final  proof  which  was 
rejected  by  the  local  officers  on  McCaffrey's  motion  on  the  ground  that 
b}'  his  failure  to  furnish  testimony  O^Jtober  19,  as  heretofore  set  forth, 
he  waived  his  right  as  an  adverse  claimant. 

Rule  35  governing  practice  in  the  government  land  offices  provides, 
in  the  first  sub-division  thereof,  as  follows : 

In  tbe  discretion  of  registers  and  receivers  testimony  may  be  taken  near  the  land  in 
controversy  before  a  United  States  Commisiouer,  or  other  officer  an  thorized  to  admtD- 
ister  oaths,  at  a  time  and  place  to  be  fixed  by  them  and  stated  in  the  notice  of  hearing. 

It  does  not  appear  th;it  the  register  and  receiver  in  the  case  at  bar 
had  exercised  their  discretionary  powers  by  directing  the  time  and  place 
of  a  hearing  before  the  clerk  and  consequently  contestant  was  not  re- 
quired to  introduce  his  witnesses  before  him. 

Your  office  held  that  Martensen  was  entitled  to  contest  McCaffrey's 
claim,  and  suspending  proof  of  both  parties  referred  the  case  back  to  the 
local  officers  for  hearing  upon  the  contest. 

In  this  I  find  no  error.    Your  decision  is  therefore  affirmed. 


PRE-EMPTION    SECOND   FILING. 

H.  C.  Miller. 

The  ri^lit  to  make  a  second  filing  will  not  be  accorded,  where  the  first  wan  illegal 
because  the  pre-emptor  removed  from  land  of  his  own  in  the  same  State  to  reside 
on  the  land  embraced  within  said  tiling. 

First  Assistant  Secretary  Muldrotc  to  Commissioner  StockslagcTj  Septem' 

her  J  8,  1888. 

I  have  considered  the  appeal  of  H.  C.  Miller  from  your  office  decision 
of  April  1,  1887,  denying  his  application  for  a  restoration  of  his  pre- 
emption right. 
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It  appears  from  the  records  of  yoar  oflBce  that  Miller  filed  declaratory^ 
statement  for  the  SE.  i,  Sec.  3,  T.  2  S.,  R.  28  W.,  Oberliii,  Kansas,  May 
12,  alleging  settlement  May  8,  1884  and  on  May  28,  1885,  submitted 
final' proof  thereon.  The  said  proof  was  met  b^'  a  protest  filed  by  J.  F. 
Fraker,  who  on  March  21, 1885,  had  made  homestead  entry  of  said  tract 
A  bearing  was  had  and  the  local  officers  fonnd  that  Miller's  filing  was 
illegal  for  the  reason  that  he  had  moved  from  land  of  his  own  in  the 
same  State  to  settle  upon  the  land  he  had  tiled  for.  Un  appeal  you 
held  the  filing  for  cancellation  and  advised  the  local  officers  that  "  not 
only  does  the  testimony  tend  strongly  to  show  that  defendant  (H.  C. 
Miller)  removed  from  his  homestead  in  violation  of  law,  but  it  is  evident 
that  he  has  never  in  good  faith  complied  with  the  requirements  of  the 
pre-emption  law  in  the  matter  of  residence  on  the  laud."  From  this 
decision  no  appeal  was  taken. 

The  homestead  from  which  the  local  officer  found  that  Miller  had 
removed  was  in  the  same  neighborhood  and  he  had  received  receiver's 
final  receipt  March  3, 1884. 

In  bis  present  application  Miller  swears  that  his  first  filing  was  msido 
on  the  advice  of  a  person  who  was  presumed  to  know  and  by  acting  on 
said  advice  and  by  reason  of  said  illegal  entry  the  affiant  has  lost  his 
pre-emption  right.  He  asks  that  it  be  restored  and  that  he  be  permitted 
to  file  for  the  NW.  J  of  section  29,  T.  3,  R.  35,  Oberlin  district,  Kansas. 

Tbe  decision  appealed  from  denies  said  application  and  says : 

Section  *22(U,  restricts  the  settler  to  but  one  le^al  filing.  The  party  filing  a  declar- 
atory statement,  does  so  of  his  own  volition,  and  the  question  is  one  of  bona  fide 
inteDtion  equally  as  of  fact  whether  the  entry  is  capable  of  being  perfected  or  not. 
Miller  appears  to  have  sought  to  appropriate  tbo  land  embraced  within  his  filing, 
without  regard  to  legal  requirements,  and  cannot  now  evade  tbe  result  thereof.  He 
must  be  held  to  bave  exhausted  his  pre-emptive  right. 

The  rule  is  that  under  section  22CI  Kevised  Statutes  a  preemi>tor 
may  file  but  one  declaratory  statement  for  land  free  to  settlement  and 
entry  and  that  the  only  exception  is  where  the  pre-emptor,  through  na 
fault  of  his,  is  unable  to  perfect  his  entry  on  account  of  some  prior 
claim.    Allen  v.  Baird  (C  L.  D.,  298). 

The  land  for  which  Miller  filed  was  free  to  settlement  and  if  he  had 
been  duly  qualified  and  had  made  bona  fide  settlement  thereon  he  would 
bave  secured  it.  Miller  states  in  the  application  under  consideration 
that  the  first  filing  was  made  on  the  advice  of  a  i)erson  who  was  pre- 
sumed to  know  the  law.  I  have  examined  the  testimony  in  the  case  of 
Fraker  r.  Miller  and  find  that  there  was  no  error  in  the  finding  of  the 
local  officers  that  the  latter  had  moved  from  land  of  his  own  to  settle 
upon  the  land  for  which  he  had  filed  or  the  decision  of  your  ofiice  hold- 
ing that  he  had  not  resided  thereon  in  good  faith.  It  appears  that  Mil- 
ler had  sufficient  knowledge  of  the  law  to  make  him  attempt  to  evade 
the  prohibition  against  moving  from  land  of  his  own  by  making  a  pre- 
tended removal  from  his  homestead,  and  a  pretended  residence  at  the 
house  of  his  son-in-law.    If  he  had  knowledge  of  one  prohibition  of  the 
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statute  it  is  fair  to  assume  that  he  knew  of  the  other  forbidding  the 
iiling  of  more  than  one  declaratory  statement ;  but  whether  or  not  he 
actually  knew  the  prohibitions  of  the  statute  he  must  be  charged  with 
knowledge  of  the  law  and  cannot  be  heard  to  plead  i^orance  of  it. 
Hie  attempt  to  acquire  title  to  the  tract  filed  for  was  illegal,  but  in  that 
•attempt  he  has  exhausted  his  preemption  right.  To  allow  him  now  to 
iile  again  would,  in  my  opinion,  be  a  violation  of  law  and  would  allow 
him  to  take  advantage  of  his  own  wrong.  Clayton  M.  Reed  (5  L.  D.,413). 
I,  therefore,  concur  in  your  decision  denying  Miller's  application  and 
the  same  is  affirmed. 


MINING  CI.AIM    8URVEY    CIRCULAU  OF  DECEMBEH  4,  18»4. 

Bange  View  Lode. 

A  Dew  survey  in  conformity  with  the  reqairementsof  the  circnlar  approved  December 
4,  18U4,  will  not  be  required,  where  a  survey,  in  accordance  with  existing  prac- 
tice, had  been  approved  by  the  surveyor  general  prior  to  the  receipt  of  iiaid  cir- 
cular. 

Acting  Secretary  Muldrow  to  Commissioner  Stockslager^  September  19, 

1888. 

I  have  considered  the  appeal  of  George  A.  Chapman  from  the  decision 
of  yonr  office  dated  April  12,  1887,  in  mineral  entry  No.  2879,  Range 
View  lode  claim,  survey  Ko.  2074,  Central  City  land  district,  Colorado. 

The  records  show  that  Range  View  claim  was  located  January  4, 
1882,  surveyed  July  17,  1884,  and  the  survey  was  approved  Aagust  2, 
1884. 

In  accordance  with  duly  published  notice,  an  application  for  patent 
^as  filed  in  the  local  office  March  20,  1885.  On  April  12, 1887,  your 
office  rejected  the  ap[)lication  on  the  ground  that  said  survey  does  not 
•conform  to  the  principles  announced  in  circular  <^N''  approved  Decem- 
ber 4^  1884  (3  L.  D.,  540),  and  required  claimant  to  have  anew  survey  of 
said  claim  so  as  to  conform  to  the  principles  of  said  circular. 

On  June  27,  1887,  claimant  appealed. 

Upon  review  of  the  record  and  proof  in  this  case,  it  appears  that  the 
survey  of  the  claim  in  dispute  was  approved  by  the  surveyor  general 
of  Colorado,  August  2, 1884,  and  was  made  in  accordance  with  the  roles 
of  your  office  then  in  force. 

Section  4  of  said  circular  "N''  declares  that,  "  If,  however,  a  survey 
under  the  old  practice  has  been  approved  by  the  surveyor  general  prior 
to  the  receipt  by  him  of  these  instructions,  application  for  patent  there- 
on, if  otherwise  regular,  will  not  be  rejected." 

In  view  of  the  foregoing,  and  as  four  months  elapsed  after  the  date 
•of  the  approval  of  survey  before  the  promulgation  of  said  circular,  I 
^must  reverse  your  said  decision  requiring  a  new  survey. 
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MIXIXG  CLAIM— PATENT— TO WNSITE  CLAUSE. 

Habbt  Livingston  Lode. 

The  refnsal  of  a  mineral  claimaut  to  accept  a  patent  containing  a  clanse  reserving 
the  rights  of  a  townsite,  warrants  the  Land  Department  in  recalling  said  pat- 
ent, and  instituting  proceedings  to  determine  the  relative  rights  of  the  parties 
litigant. 

Acting  Secretary  Mnldrow  to  Commissioner  Stockslager^  September  19, 

1888. 

£  have  considereil  the  appeal  of  Henreco  L.  Livingston  from  your 
ofiBco  decision  of  April  14, 1887,  in  the  matter  of  her  application  for  the 
issuance  of  a  patent  for  the  Harry  Livingston  Lode  claim,  mineral  en- 
try No.  150,  Deadwood  land  district,  Dakota. 

Location  of  this  claim  was  made  by  the  applicant  April  IG,  1880. 
Application  for  patent  was  filed  in  the  local  office  and  notice  thereof 
was  given  by  publication  and  posting  from  August  27  to  October  28, 
1882. 

On  October  25, 1882,  a  protest  against  the  issuance  of  patent  for  said 
•claim  was  filed  in  the  local  office  by  Henry  C.  Clark  and  B.  F.  Charl- 
ton, on  behalf  of  themselves  and  also  of  certain  others.  These  pro- 
testants  alleged  that  the  land  embraced  in  said  claim  was  within  the 
iimits  of  the  towusite  of  Deadwood  for  w^hich  entry  had  been  allowed ; 
that  they  and  other  parties  had  erected  valuable  dwellings  thereon  and 
had  occupied  the  same  as  residences  since  a  date  long  prior  to  the  loca- 
tion of  this  mineral  claim ;  that  they  had  title  to  their  respective  resi- 
dences from  the  probate  judge  of  Lawrence  county,  and  "  do  protest 
against  the  issue  of  a  patent  to  said  Henreco  Livingston  for  the  afore- 
4said  Harry  Livingston  Lode  unless  there  be  a  reservation  therein  pro- 
tecting the  lot  owners  aforesaid.'' 

The  local  officers  refused  Livingston's  application  to  make  entry  for 
^aid  claim.  Upon  appeal  to  your  office  that  decision  was  reversed.  In 
the  letter  of  February  10,  1883,  passing  upon  this  case,  after  reciting 
the  allegations  of  the  protest,  it  was  said  : 

The  mining  claim  is  shown  hy  the  field  notes  of  snrvey  to  be  within  the  townsite 
•of  Deadwood.  The  townsite  entry  was  allowed  July  ;^9,  1878,  long  prior  to  the  miu- 
iag  location  but  no  patent  has  been  issued  thereon. 

The  Secretary  of  the  Interior  says  in  the  case  of  the  townsite  of  Rico  (9  C.  L.  O., 
90)  that  *'  whether  the  lot  owner  does  take  his  lot  subject  to  the  rights  of  the  mineral 

claimant  as  to  the  snrface  must  depend  npon  priority  of  occupation It 

ia  not  to  be  supposed  that  the  recognized  right  of  such  lot-owner  is  to  be  destroyed 
by  the  subsequent  discovery  of  a  mineral  vein  that  may  have  its  course  through  such 
lot."  He  concludes  th.it  there  should  be  inserted  in  township  and  mineral  land  pat- 
ents mntnal  clauses  of  reservation.  The  mineral  applicant  is  clearly  entitled  to  make 
hill  entry  and  yon  erred  in  not  allowing  the  same  after  he  had  submitted  satisfactory 
proof  and  tendered  the  purchase  money  but  I  would  state  that  when  the  patent  is  is- 
sued the  usual  townsite  clause  will  be  inserted  in  order  to  protect  the  lot  owners  who 
have  prior  right  to  the  surface. 
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• 

On  July  2,  1883,  the  mineral  claimaut  completed  her  entry  by  making 
payment  and  final  certificate  was  issued  thereon  and  on  October  1, 1884^ 
a  patent  was  issued  thereon  containing  the  usual  townsite  clauses 
which  patent  was  sent  to  the  local  office  for  delivery  to  the  claimant. 

By  letter  dated  November  IG,  1884,  addressed  to  the  Secretary  of  the 
Interior,  the  claimant  refused  to  accept  the  patent  so  issued  and  asked 
that  he  recall  it  add  cause  a  new  patent  to  be  issued  ^'  in  accordance  to 
and  in  conformity  with  the  United  States  mining  laws."  This  letter 
was  referred  to  your  office  and  answered  by  Commissioner  McFarlaud 
by  letter  of  December  5,  1884,  in  which,  after  reference  to  the  decision 
of  February  10,  1883,  it  was  said: 

From  this  decision  an  appeal  might  have  been  taken  to  the  Honorable  Secretanrof 
the  Interior  but  none  ^va8  taken  so  far  as  appears.  It  is  presumed  yoa  were  daly  no- 
tified in  the  premises  and  if  so  said  decision  has  become  final  by  yonr  failure  to  ap- 
peal. This  office  has  issued  the  only  patent  to  said  claim  for  which  there  is  any 
authority  of  law.     Your  request  must  be  denied. 

This  refusal  to  receive  the  patent  issued  and  the  request  for  its  recall 
and  the  issuance  of  a  new  patent  wa«  repeated  in  letters  of  the  claimant 
of  February  25, 1885,  to  the  local  officers  and  of  May  C,  188G,  to  the  Sec- 
retary of  the  Interior,  and  was  again  denied  by  letter  of  your  office  of 
June  23, 1886. 

On  February  22,  1887,  one  B.  G.  Canlfield  in  behalf  of  himself  aod 
other  owners  of  town  lots  embraced  within  the  limits  of  said  mineral 
claim,  tiled  a  protest  a^^ainst  the  issuance  of  a  patent  for  said  mineral 
claim  and  asked  that  the  patent  already  issued  should  be  recalled  or  if 
not  '^  that  if  this  Department  shall  consider  her  claim  for  the  patent 
she  demands  that  it  will  afford  the  surface  occupants  an  opportunity  to 
make  proof  of  the  non-mineral  character  of  this  pretended  claim.^ 

The  local  officers  were  directed  by  letter  of  March  5, 18S7,  to  return 
the  patent  to  your  office  which  they  did  with  letter  of  March  10, 1887. 

On  April  14, 1887,  your  office  decided  that  *'  the  refusal  of  the  patentee 
to  accept  the  patent  allows  this  office  to  make  an  investigation  that 
might  properly  have  been  made  before  the  issue  of  the  patent."  And 
for  the  purpose  of  determining  the  conflicting  rights  of  the  townsite  resi- 
dents and  mineral  claimant,  the  patent  theretofore  issued  was  held  for 
cancellation  "  without  prejudice  to  the  entry  which  will  remain  intact 
subject  to  further  examination,"  from  which  decis*on  the  mineral  claim- 
ant appealed. 

At  the  time  of  the  rendition  of  your  office  decision  of  February  10, 
1S83,  holding  that  the  patent  for  this  claim  when  issued  should  coutam 
the  usual  townsite  reservation  clause,  the  townsite  residents  were  be- 
fore your  office  by  way  of  a  protest,  askiug  that  their  rights  be  pro- 
tected. Under  the  existing  and  recognized  practice,  it  was  held  not  to 
be  within  the  province  of  this  Department  to  adjudicate  such  claims^ 
but  the  parties  were  relegated  to  the  courts  to  obtain  an  adjudication 
thereon,  their  respective  rights  pending  such  adjudicatiou  iu  the  courts 
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being  held  to  be  sufficiently  protected  by  the  iusertion  in  mineral  pat- 
ents of  the  townsite  reservation  clause  and  in  townsite  patents  of  the 
mineral  reservation  clause.  See  case  of  M.  A.  and  Edward  flickey  (3 
L.  D.,  83),  and  authorities  there  cited. 

In  the  case  of  Deffeback  v.  Hawk  (115  U.  S.,  392)  the  land  had  been 
settled  upon  prior  to  the  location  of  the  mineral  claim,  but  no  steps  had 
been  taken  prior  to  the  application  to  make  a  mineral  entry  for  said 
land  to  acquire  title  thereto  under  the  townsite  laws.  The  supreme 
court  th(  re  said  : 

The  title  to  the  ]i\\u\  being  in  the  United  States  it8  occupation  for  trade  or  business 
did  not  and  could  not  initiate  any  right  to  it,  the  same  being  mineral  laud,  nor  delay 
proceediug-s  fur  the  acquisition  of  the  title  under  the  laws  providing  for  the  sale  of 
lands  of  that  character ;  and  those  proceedings  had  gone  so  far  as  to  vest  in  the  plain- 
tiff a  right  to  the  title  before  any  steps  were  taken  by  the  i)robate  j  udge  of  the  county 
to  enter  the  townsite  at  the  local  land  office. 

The  case  under  consideration  differs  from  that  cited  in  that  the  town- 
site  entry  was  made  July  29,  1878,  long:  prior  to  the  mining  location 
made  April  16,  1880,  and  also  in  that  in  the  case  at  bar  it  is  claimed  that 
the  land  is  not  valuable  for  mining  purposes  while  in  the  case  cited,  it 
was  admitted  that  the  land  was  at  the  date  of  the  settlement  thereon 
for  trade  and  business  known  to  be  valuable  for  mining  purposes. 

Upon  the  facts  presented  by  the  record  it  would  have  been  proper  for 
your  office  upon  the  filing  of  the  application  for  a  mineral  patent  and 
protest  against  the  allowance  thereof,  to  have  instituted  proceedings  to 
determine  the  rights  of  the  respective  parties.  This  course  was,  how- 
ever,  under  the  then  existing  practice,  considered  unnecessary,  inas- 
much as  it  was  held  that  the  rights  of  both  parties  were  sufficiently 
protected  by  the  form  of  patent  then  issued  and  the  determination  of  the 
extent  of  those  rights  was  properly  subject  to  adjudication  by  theproper 
courts  rather  than  by  this  Department.  The  townsite  claimants  were 
deprived  of  an  opportunity  to  be  heard  at  that  time  in  support  of  their 
claims  by  the  action  of  your  office,  which,  as  is  claimed  by  the  mineral 
claimant,  was  erroneous.  If  the  proceedings  then  had  were  irregular 
the  mineral  claimant  can  not  in  justice  ask  more  than  to  have  the  parties 
put  in  the  exact  positions  they  held  at  the  time  the  first  error  was  com- 
mitted.   This  is  what  the  decision  appealed  from  sought  to  do. 

For  the  reasons  herein  given  your  said  office  decision  is  affirmed  and 
you  will  direct  the  institution  of  the  proper  proceedings  for  the  deter- 
mination of  the  rights  of  the  respective  claimants  for  this  land. 
3263— VOL  7 21 
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OSAGE  FILING— FINAL  PROOF. 

Elliott  v.  Kyan. 

Failure  to  make  final  proof  within  six  months  after  Osa;;e  filing  renders  the  land  sub- 
ject to  intervening  adverse  claimn;  and  rights  nnder  an  intervening  claim  will 
not  be  lessened  by  the  fact  that  the  settlement  therein  was  made  prior  to  the  ex- 
piration of  the  period  accorded  the  first  claimant  to  submit  proof. 

First  Assistant  Secretary  Muldrow  to  Commissioner  StockslageTj  September 

19,  1888. 

I  have  considered  the  case  of  J.  W.  Elliott  r.  Drew  RyaD  upon  the  ap- 
peal of  the  former  from  your  office  decision  of  January  6,  1887,  rejecting 
his  final  proof  and  hohling  for  cancellation  his  filing  for  the  land  in  con- 
test, to  wit:  E.  J  NE.  J  of  Sec.  15,  T.  32  S.,  R.  20  W.,  Osage  Indian 
trust  and  diminished  reserve  lands,  Larned  land  district,  Kansas. 

Ryan  filed  declaratory  statement  Xo.  8461,  for  the  E.  J  of  the  !NE.  J 
and  E.  i  SE.  ^  of  said  section  April  14,  1885,  alleging  settlement  on  the 
second  of  said  montb. 

Elliott  filed  declaratory  statement  No.  10,288,  for  the  E.  J  SE.  J,  Sec. 
10,  and  E.  ^  NE.  J,  Sec.  15,  same  town  and  range,  October  16,  1885,  al- 
leging settlement  March  26,  1883. 

After  due  notice  by  publication  Ryan  made  proof  November  21, 1885, 
and  on  the  23d  of  said  month  cash  receipt  No.  8171,  issued  uiK>n  the 
first  payment. 

Elliott  duly  submitted  his  final  proof  April  6, 1886. 

On  December  9,  1885,  an  affidavit  of  Elliott,  duly  corroborated  was 
filed,  in  which  he  alleges  settlement  and  residence  on  the  tract  in  con- 
test prior  to  Ryan. 

A  hearing  having  been  ordered  for  March  4, 1886,  both  parties  ap- 
peared on  that  day ;  Ryan  filed  a  motion  for  a  continuance,  setting  out 
the  names  of  five  absent  witnesses  who  if  present  would  testify  in  eflfect, 
that  he  settled  upon  the  land  claimed  by  him  April  2, 1885,  by  com- 
mencing to  build  a  sod  house  and  digging  a  well ;  that  he  completed  a 
house  upon  the  land  April  9, 1885,  and  made  the  trajct  hiscontinuons  resi- 
dence from  said  date  to  January  9,1886;  that  Elliott  did  not  settle 
upon  the  land  until  several  days  after  Ryan,  and  that  the  affidavit  of 
Elliott  in  so  much  as  he  therein  alleges  settlement  on  March  26, 1885, 
is  false. 

Elliott  admitted  that  the  witnesses  nameil.  if  present  at  the  trial, 
would  testify  in  accordance  with  the  statements  alleged  in  the  said  af- 
fidavit. 

Thereupon  trial  proceeded.  The  local  officers  decided  in  favor  of 
Elliott,  holding  that  he  was  the  prior  actual  settler. 

Upon  appeal  your  office  reversed  the  said  decision  ;  your  office,  as  to 
the  tract  in  contest,  rejected  the  proof  of  Elliott  and  held  his  tiling  for 
cancellation,  upon  the  ground  that,  '<  under  plaintiff's  agreement,  the 
preponderance  of  the  testimony  shows  Ryan  to  have  been  the  first  act- 
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uaT  settler,  bat  aside  from  this,  Elliott  failed  to  place  his  claim  upon 
record  within  the  required  time,  and  not  until  after  Ryan  was  residing 
upon  the  land  with  his  family." 

Elliott  appealed  to  this  Department  and  the  case  is  now  before  me 
for  consideration. 

Both  parties  were  qualified  pre-emptors,  both  actual  settlers  in  good 
faith,  and  each,  in  absence  of  the  other's  claim  would  be  entitled  to  the 
land  covered  by  his  filing. 

The  question  of  priority  of  settlement  is  involved  in  much  doubt ; 
taking  into  consideration  the  admission  of  Elliott  that  five  witnesses 
would  testify  as  alleged  in  Ryan's  affidavit  for  continuance,  your  finding, 
that  '^  the  preponderance  of  the  testimony  shows  Ryan  to  have  been 
the  first  actual  settler"  seems  to  be  justified  by  the  testimony  in  the 
case,  but  it  is  not  necessary  to  conclude  upon  the  priority  of  the  settle- 
ment of  the  parties,  in  order  to  determine  their  relative  rights. 

By  the  regulations  of  this  Department  of  June  23, 1881,  the  actual 
settler  on  Osage  lands  is  required  to  make  proof  and  payment  of  not 
less  than  one-fourth  of  the  purchase  price  within  six  months  from  date 
of  filing. 

Ryan  filed  his  statement  April  14,  1885,  the  six  months  expired  Octo- 
ber 13th  of  the  same  year ;  after  that  day  he  was  in  default  and  it  was 
then  perfectly  proper  for  another  settler,  if  duly  qualified,  to  file  on  the 
land ;  such  settler  would  thereby  gain  preference  to  Ryan.  That  is 
precisely  what  Elliot  has  done ;  he  filed  his  statement  October  16, 1885. 
Ryan  did  not  make  his  proof  until  ^November  21,  1885.  That  Elliott 
had  made  settlement  on  the  land  prior  to  October  13th  of  the  said 
year  cannot  put  him  in  a  position  less  advantageous  than  a  settler, 
theretofore  a  stranger  to  the  land,  would  be  in.  Elliott  made  his  proof 
April  6, 1886,  within  six  months  from  the  date  of  his  filing  and  the  land 
iu  contest  must  therefore  be  awarded  to  him. 

Accordingly  Ryan's  filing  for  the  land  in  contest  should  be  canceled, 
the  proof  of  Elliot  for  the  land  covered  by  his  filing  be  accepted,  and 
bis  entry  allowed,  subject  to  his  compliance  with  the  further  provisions 
of  the  law. 

Your  decision  is  reversed. 


PRE-EMPTIOX— SECOND  FILING. 

Joseph  L.  De  Bock. 

A  second  filing  may  be  properly  allowed  where,  throagh  no  fault  of  the  pre-emptor, 
the  first  fails  by  reason  of  conflict  with  a  prior  adverse  claim. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  September 

21,  1888. 

On  August  G,  1885,  Joseph  L.  De  Bock  filed  declaratory  statement, 
alleging  settlement  July  3, 1885,  upon  E.  J  NE.  J  and  E.  J  SE.  J  Sec. 
15,  T.  32  K,  R.  65  W.,  Valentine,  Nebraska. 
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Oil  December  28,  ISSi?,  De  Bock  flleii  bis  application  to  amend  his 
said  tiling  so  that  it  would  embrace,  iu  lieu  of  the  tract  named,  the  S.  i 
SW.  J  Sec.  14  and  W.  J  NW.  J  Sec.  23,  in  the  same  town  and  range. 
This  application  was  refused  by  your  office  decision  of  April  8,  1887, 
from  which  the  claimant  appeals. 

The  record  shows  that  on  April  9, 1885,  one  Joseph  Ben  way  had  filed 
declaratory  statement,  alleging  settlement  April  1st  preceding,  upon 
the  four  forties  adjoining  those  embraced  iu  the  appellant's  filing,  t.  e., 
W.  i  NE,  i  and  W.  i  SE.  i  of  said  Sec.  15,  and  thaton  August  4,  ISSo, 
by  affidavit  acknowledged  before  the  receiver,  said  Benway  applieil  to 
so  amend  his  said  filing  as  to  include  therein  three  of  the  forties,  f.  e., 
SE.  I  NE.  J  and  E.  J  SB.  J  of  said  Sec.  15,  which  the  appellant  subse- 
quently, i.  e.y  on  August  6th  following,  included  iu  his  declaratory  state- 
ment mentioned. 

Benwa>''s  corroborated  application  set  out,  that  from  a  survey,  made 
<'  a  short  time  ago,"  he  learned  that  his  said  filing  did  not  include  the 
land  he  had  selected,  to  wit:  NE.  J  NE.  J  Sec.  22,  SE.  J  NE.  J,  E.  J 
SE.  i  of  said  Sec.  15,  the  tracts  named  in  his  application,  upon  which 
he  has  broken  four  acres,  fenced  some  and  planted  corn,  potatoes  and 
garden  stuff,  and  hauled  logs  for  a  house  and  lived  in  a  tent  since  the 
date  of  his  filing. 

On  December  10,  1886,  jour  office  allowed  Benway's  said  applieatiou 
to  amend. 

The  appellant  averred  in  his  said  application,  that  he  has  upon  the 
!and  covered  by  his  said  filing  a  log  house,  stable  and  ten  acres  of  break- 
ing, and  that  he  is  living  thereon  with  his  wife  and  eight  children.  He 
states  that,  by  reason  of  Benway's  said  amendment  he  has  no  right  to 
this  land. 

It  also  appears  from  the  appellant's  application  and  from  your  said 
decision,  that  the  pending  application  of  Benway  to  amend  as  stated 
was  not  of  record  in  the  local  office  when  the  appellant  filed  his  declara- 
tory statement  referred  to. 

Your  office  held  in  effect  that  the  appellant  had  exhauste<l  his  pre- 
emption right  by  his  tiling  of  August  6, 1885.    In  this  I  can  not  concur. 

The  appellant  does  not  apply  to  correct  a  mistake  in  his  filing  of 
August  6,  1885,  nor  does  he  allege  that  said  filing  fails  to  conform  to  his 
original  intention.  He  asks  to  substitute  a  valid  for  an  invalid  filing, 
and  this  he  has  a  right  to  do.    See  A.  J.  Sh)Otskey,  (6  L.  D.,  505). 

The  record,  however,  shows  that  when  the  appellant  filed  his  declara- 
tory statement,  most  of  the  laud  which  he  intended  to  claim  being  sub- 
ject to  Benway's  pending  application  to  amend,  was  consequently 
reserved.     Bracken  v,  Mecham,  (6  L.  D.,  264),  and  cases  cited. 

Benway's  said  application  having  been  allowed  by  your  office,  the 
appellant  is  thereby  prevented  from  making  cash  entry  under  his  said 
filing. 

This  case  is  clearly  within  the  ruling  of  Allen  v.  Baird  (6  L.  D.,  208). 
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In  the  case  cited  the  Department  held  that  the  only  exception  to  the 
provision  that  a  pre-emptor  may  file  but  one  declaratory  statement,  is 
where  through  no  fault  of  his  own  he  is  unable  to  perfect  his  entry  on 
account  of  some  prior  claim. 

You  will  direct  that  the  appellant  be  permitted  to  file  for  the  said  S.  J 
SW.  J  Sec.  14  &  W.  J  N W.  J  Sec.  23  subject  to  any  valid  adverse  claim 
attaching  prior  to  the  date  of  the  present  application. 

Your  decision  is  reversed. 


1I<)MESTEAI>— ACT  OF  .JUNE  15,  1880. 

NuTTLE  r.  Leach. 

An  intervening  pre-emption  claim  is  sufficient  t«»  bar  purchase  under  section  two  of 
the  act  of  June  15,  1880. 

First  Assistant  Secretary  Muldrow  to  Commissioner  iStocl'slager,  Septem- 
ber 21, 1888. 

I  have  considered  the  appeal  of  Archibald  Leach,  in  the  case  of  James 
M.  Kuttle  V.  Archibald  Leach  from  your  office  decision  of  September 
15, 18SG,  holding  for  cancellation  Leach's  cash  entry  for  NE.J  Sec.  35, 
T.  16  S.,  R.  25  W.,  Wa  Keeney,  Kansas,  land  district. 

Leach  made  homestead  entry  of  said  land  May  21,  1879,  which  entry 
was  contested  by  Nuttle,  and  on  January  18, 18 'i6,  said  entrj'  was  form- 
ally canceled  upon  the  books  of  the  local  office  on  evidence  submitted 
by  Nuttle. 

On  March  6,  1886,  Nuttle  filed  a  pre-emption  declaratory  statement 
tliereon,  alleging  settlement  February  20,  1886. 

On  March  23, 18S6,  Leach  made  cash  entry  under  act  of  June  15, 1880. 

Upon  protest  of  Nuttle  against  patent  being  issued  upon  the  certifi- 
cate of  Leach,  both  parties  appeared  and  filed  arguments  in  your  office* 

The  second  ground  of  error  alleged  by  Leach  in  his  appeal  is  in  efiect 
that,  Nuttle  having  filed  declaratory  statement  under  the  pre-emption 
law  this  case  can  not  be  held  to  come  within  the  proviso  of  the  act  of 
June  15,  1880  (21  Stat.,  237),  which  reads : 

Provided,  this  shall  in  no  wise  interfere  with  the  rights  or  claims  of  others  who  may 
have  subsequently  entered  such  lands  under  the  homestead  laws. 

It  was  held  in  George  S.  Bishop  (I  L.  D.,  69),  that,  after  cMueellation 
of  a  homestead  entry,  an  adverse  right  may  attach  under  a  law  other 
than  the  homestead  law. 

The  proposition  claimed  in  the  case  at  bar,  that  an  entry  under  the 
homestead  law  is  the  only  entry  contemplated  in  the  proviso  above  set 
oat,  was  thoroughly  discussed  in  the  Bishop  case,  supra^  and  it  was 
held  therein  that  the  rule  '*  expressio  nnius  est  exclusio  alter ins^^^  does 
not  apply  to  the  interpretation  of  the  term  ** homestead  law,"  in  the 
proviso  of  said  act,  but  the  same  ''  is  used  in  a  generic  sense,  intending 
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thereby  to  illustrate  its  intent  to  protect  all  vested  rights  that  might 
intervene  prior  to  the  application  to  purchase." 

This  ruling  has  been  uniformly  followed  by  the  Department.  Charles 
0.  Martin  (3  L.  D.,  373) ;  Gilbert  v.  Spearing  (4  L.  D.,  466) ;  Patrick 
Koderick  (4  L.  D.,  493) ;  Kelly  v.  Maynard  (5  L.  D.,  692). 

As  to  the  other  questions  suggested  in  the  appeal,  the  proper  time  to 
consider  those  will  be  when  considering  Nuttle's  final  proof. 

# 

Your  said  decision  is  accordingly  affirmed. 


FIXAL  PROOF— EQinXABLE  AI3JUDICATIOX. 

Anton  A.  Moklebust. 

Id  the  absence  of  protest  or  adverse  claim,  an  entry  mny  be  referred  to  the  Boanl  of 
Equitable  Adjudication  where  the  final  proof  was  submitted  after  the  day  fixed 
therefor,  and  good  faith  is  manifest. 

First  Assistant  Secretary  Muldrow  to  Commissioner  StocJcslager^  Septm- 

i»cr21,1888. 

I  have  considered  the  appeal  of  Anton  A.  Moklebust  from  your  de- 
cisions of  February  16,  and  April  21, 1887,  requiring  new  publication 
of  notice  with  relation  to  his  final  proof  on  his  pre-emption  claim,  em- 
bracing Lots  6  and  7,  Sec.  6,  and  Lots  1  and  2,  Sec.  7,  T.  156  N.,  B.  W 
W.,  Devils  Lake  district,  Dakota. 

It  appears  from  the  record  that  appellant  gave  due  notice  of  his  in- 
tention to  make  final  proof  and  payment  August  23, 1884,  but  that  the 
same  was  not  made  until  Sex)tember  26,  1884,  a  period  of  thirty  two 
days  thereafter. 

On  that  date  appellant  made  an  affidavit  before  the  register  of  the 
district  in  which  he  stated  that  he  was  not  able  to  otter  his  final  proof 
on  the  day  advertised  "  owing  to  his  inability  to  secure  the  presence  of 
his  witnesses  at  the  land  office  on  account  of  their  absence  iu  another 
county  where  they  were  engaged  harvesting."  He  then  asked  that  his 
proofmight.be  allowed  on  that  day. 

The  local  officers  granted  his  request,  his  proof  was  made,  the  price 
of  the  land  accepted,  and  final  certificate  duly  issued  thereon. 

The  record  also  shows  that  claimant  resided  upon  the  tra<3t  more 
than  six  months  prior  to  the  date  advertised  for  making  final  proof  and 
that  he  continued  to  reside  upon  it  until  June,  1886,  when  he  made  a 
homestead  entry  of  another  tract  in  the  immediate  neighborhood.  He 
still  continues  to  own  and  cultivate  his  pre-emption  claim. 

Your  office  letter  G,  of  February  16,  1887,  was  the  first  notice  claim- 
ant received  that  he  must  make  new  advertisement  and  new  proof. 
This  was  after  he  resided  in  good  faith  for  more  than  nine  mouths  upon 
his  homestead  claim,  and  a  compliance  with  your  decision  would  x)rob- 
abh'  entail  a  loss  of  either  tract. 

ft/ 
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It  does  not  appear  that  any  one  inteuded  to  protest  or  has  siuce  made 
any  objection  or  adverse  claim,  although  four  years  have  elapsed  since 
proof  was  made  and  final  certificate  issued. 

In  the  absence  of  any  grounds  for  charging  fraud  on  the  part  of  the 
entrymau  and  no  adverse  claimant  having  alleged  that  he  was  misled 
to  bis  injury  by  the  irregularity  mentioned,  the  case  seems  to  fall  within 
the  spirit  of  Rule  30  of  the  Bules  of  Equitable  Adjudication.  You  will, 
therefore,  please  certify  the  case  to  the  Board  of  Equitable  Adjudica- 
tion for  the  action  of  that  tribunal. 

Your  decision  is  accordingly  modified. 


PURCHASE  BEFOUE  PATENT— FINAL  PROOF. 

C.   A.   KiBLING. 

Purchasers  after  entry  and  before  patent  take  only  au  equit^'i  and  are  charged  with 
Dot  ice  of  all  defects  in  their  title. 

When  a  witness  is  substituted  for  an  advertised  witness,  new  notice  and  proof  cover- 
ing the  testimony  of  the  substituted  witness  will  be  reqnired. 

When  the  proof  is  taken  by  an  officer  not  named  in  the  advertisement,  it  must  be 
taken  at  the  time  and  exact  place  designated  in  the  printed  notice ;  and  the  offi- 
cer ailvertised  to  take  such  proof  must  officially  certify  that  no  protest  was  filed 
before  him  against  the  claimant's  entry. 

JFirat  Asiwiant  Secretary  Muldroio  to  Commvtsioner  Stockslager^  Septem- 
ber 21,  1S6S. 

I  have  considered  the  appeal  of  C.  A.  Kibling,  mortgagee  of  Francis 
Lekley,  from  your  decision  of  December  13, 1886,  rejecting  the  final 
proof  of  said  Francis  Lekley  for  the  E.J  of  the  SE.J,  and  Lot  4,  Se<*.  7, 
T.  113  N.,  E.  80  W.,  Huron,  Dakota. 

It  appears  from  the  record  that  Francis  Lekley  made  homestead  entry 
of  the  above  tract  October  15,  1884,  and  advertised  to  make  commuta- 
tion proof  thereon  '•  before  judge  of  probate  court  in  and  for  Sully 
connty,  at  Okbajo,  Dakota  Territory,  on  Saturday,  February  14, 1885." 

The  testimony  of  claimant  and  his  two  witnesses  (only  one  of  whom 
had  been  advertised)  together  with  the  rest  of  the  proof  was  taken  on 
the  same  date  before  the  clerk  of  the  district  court  of  Clifton,  same 
county,  the  claimant  alleging  as  a  reason  therefor,  that  the  probate  judge 
was  absent  at  the  time. 

The  claimant,  in  his  proof,  alleged  that  his  improvements  were  of  the 
value  of  $350.  They  consisted  of  a  house,  twelve  by  fourteen,  stable 
eighteen  by  twenty,  a  well  and  eight  acres  of  breaking,  five  of  which 
-were  planted  to  tree  seed.  Claimant  stated  that  he  had  not  been  absent 
at  all  from  the  tract,  whilst  his  witnesses  testified  that  he  had  '^not 
been  absent  to  exceed  two  days  at  a  time." 

Your  office,  by  letter  "C"  of  August  1,  1885,  rejected  the  final  proof 
and  directed  the  local  officers  to  notify  claimant  that  he  would  be  allowed 
sixty  days  in  which  to  make  new  proof.  The  local  officers,  however,  did 
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not  properly  notify  tbe  claimant  of  your  decision,  in  that  it  was  not 
served  personally  or  by  registered  letter.  The  notice  was  mailed  to 
claimant  in  care  of  one  C.  H.  Walworth,  an  attorney,  who  refused  to  ac- 
cept service,  on  the  ground  that  his  former  appearance  for  claimant  was 
"  for  the  purpose  of  procuring  repayment  of  the  purchase  money  on  a 
portion  of  his  claim  to  which  the  government  could  not  convey  any  title 
having  previously  sold  the  same." 

It  appears  that  shortly  after  making  final  proof,  claimant  went  to 
Nebraska,  and  had  not  returned  at  the  date  of  the  api>eal  herein.  Hi» 
former  attorney  made  repeated  efforts  to  find  him,  but  without  any 
apparent  success. 

No  appeal  was  taken  from  your  said  decision  within  the  time  allowed^ 
but  in  March,  1886,  C.  H.  Walworth  sua  sponte^  submitted  affidavits  in 
support  of  his  motion  for  reconsideration. 

After  considering  these  affidavits,  your  office,  on  December  13, 1886, 
directed  that  claimant's  original  entry  be  allowed  to  stand,  subject  to 
future  proof.  You  at  the  same  time  advised  the  local  officers  to  daly 
notify  claimant  of  this  decision. 

It  further  appears  that  claimant,  on  March  1,1885,  mortgaged  said 
tract  to  one  C.  A.  Kibling,  a  resident  of  Strafford  in  the  State  of  Ver- 
mont, to  secure  the  payment  of  $300  which  he  loaned  him  that  day. 
This  mortgage  was  recorded  in  the  county  in  which  the  traet  is  situated 
on  the  3lst  of  that  month  and  was  made  fifteen  days  after  x>roof  was 
submitted  and  final  certificate  issued. 

January  28, 1887,  Kibling,  as  such  mortgagee,  appealed  from  your 
said  decision,  alleging  various  grounds  of  error  and  asking  that  Lek- 
ley's  final  proof,  as  originally  made,  be  accepted  and  that  patent  issue 
accordingly'. 

The  rulings  of  this  Department  and  the  decisions  of  the  courts,  clearly 
establish  the  doctrine  that  as  against  the  government  the  entryman  has 
acquired  no  rights  until  he  has  performed  the  preliminary  acts  required 
by  law.  The  rule  of  caveat  emptor  applies  in  this  case  and  the  purchaser 
or  mortgagee  can  acquire  nothing  the  original  claimant  did  not  possess. 

Two  weeks  after  the  issuance  of  final  certificate  Kibling  loaned  his 
money  to  Lekley  and  if  the  lattcr's  entry  was  either  void  or  fraudulent 
the  security  upon  which  he  relied  for  his  investment,  proved  worthless. 
He  assumed  the  risk  and  he  must  now  abide  the  consequences.  He 
does  not  seem  to  have  acted  without  the  necessary  precaution  as  be 
employed  counsel  to  transact  this  business  for  him. 

All  purchasers  of  lands  after  entry  and  prior  to  the  issuance  of  pat- 
ents are  charged  with  notice  that  said  entries  must  be  confirmed  by  yonr 
office  and  that  if  said  entries  are  void  or  fraudulent,  the  purchaser  can 
acquire  no  better  title  than  the  vendor  possessed.  Purchasers  after 
entry  and  before  patent  take  only  an  equity  and  are  charged  with  no- 
tice of  all  defects  in  their  title.  United  States  t?.  Johnson  et  ah  (5  L. 
D.,  442). 
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The  claimant  in  making  final  proof  has  not  complied  with  tho  instruc- 
tions of  circalar  letter  of  February  19,  1887  (5  L.  D.,  426),  which  pre- 
scribes that  when  witness  not  named  in  advertisement  is  substituted 
for  advertised  witness,  new  notice  and  proof  covering  the  testimony  of 
sabstitnted  witness  is  required.  Also  that  when  final  proof  is  taken  by 
officer  not  named  in  advertisement,  it  must  be  taken  at  the  time  and 
exact  place  designated  in  the  printed  notice  and  the  officer  advertised 
to  take  such  proof  must  officially  certify  that  no  protest  was  ever  filed 
before  him  against  claimant's  entry.  These  requirements  have  not  been 
complied  with. 

Your  decision,  therefore,  that  claimant's  original  entry  be  allowed  to 
stand,  subject  to  further  proof,  is  accordingly  affirmed. 


HOMESTEAD    COXTEST— ACT    OF    JUNE    16,     1880. 

Craig  v.  Howard. 

The  right  of  pnrcbase  acporded  by  section  two,  act  of  Jnne  15,  1880,  esteudsonly  to 

entries  made  prior  to  the  passage  of  said  act. 
The  preference  right  of  a  successful  contestant  is  superior  to  the  right  of  purchase 

under  said  act. 

First  Assistant  Secretary  Muldrow  to  Commissioner  StocJcslager,  Septem- 
ber 26,  1888. 

I  have  considered  the  case  of  E.  A.  Craig  t?.  W.  J.  Howard  upon  the 
appeal  of  the  latter  from  your  office  decision  of  November  1, 1886,  hold- 
ing for  cancellation  his  cash  entry  for  the  KE.  J  of  Sec.  11,  T.  8  S.,  R  24 
W.,  Kirwin  land  district,  Kansas. 

The  records  show  the  following  facts. 

Howard  made  homestead  entry  for  the  said  land  May  6,  1881.  Id 
November,  1884,  Craig  instituted  contest  against  him  charging  that 
Howard  had  wholly  abandoned  the  said  tract  and  changed  his  residence 
therefrom  for  more  than  six  months  since  making  entry  and  next  prior 
to  the  date  of  such  contest. 

A  hearing  being  ordered,  and  January  28,  1885,  appointed  for  the 
time  of  trial,  due  notice  was  given  therefor  by  publication. 

At  time  of  hearing  contestant  appeared,  the  claimant  made  default. 
Upon  the  evidence  then  adduced  by  the  contestant,  the  local  officers 
determined  that  the  homestead  entry  of  Howard  should  be  canceled, 
and  he  not  having  appealed  on  November  10, 1885,  your  office  canceled 
said  entry  for  abandonment. 

Craig  on  December  3, 1885,  made  homestead  entry  for  the  land. 

In  the  meantime  November  10,  1885,  Howard  made  cash  entry  No. 

4362 — for  the  said  land  under  the  second  section  of  the  act  of  June  15, 

1880. 

Your  office  by  the  said  decision  of  November  1,  1886,  held  said  cash 

entry  for  cancellation  for  illegality  *•  said  homestead  entry  (meaning 


330  DECISIONS   RELATING   TO    THE   PUBLIC   LANDS. 

the  homestead  entry  of  Howard)  havini^  beeu  made  after  the  adoption 
of  the  act  referred  to." 

From  this  decision  Howard  appealed  to  this  Department  and  the  case 
is  now  before  me  for  consideration. 

The  act  of  June  15, 1880  (21  Stat.,  237),  is  applicable  only  to  entries 
made  anterior  to  its  adoption.  Another  reason  why  Howard's  cash 
entry  should  be  canceled  is,  that  Crai^  as  the  successful  contestant,  had 
•the  right  to  enter  said  land  within  thirty  days  from  notice  of  cancella- 
tion of  Howard's  homestead  entry.  Craig  made  his  entry  twenty-three 
days  after  such  cancellation. 

Tour  decision  is  affirmed. 


TIMBER  CULTUIIE  COXTEST— APPLICATIOX  TO  ENTER. 

Fenno  V.  Brady. 

The  application  to  enter,  filed  by  a  succeBsfiil  contestant  at  the  initiation  of  a  timber- 
cultnre  contest,  when  allowed,  relates  baclc  and  takes  effect  as  of  the  date  thereof 
to  the  exclusion  of  all  intervening  claims. 

Commissioner  StocJcslager  to  register  and  receiver,  Huro7i  Dakota,  Janu- 
ary 14,  1886. 

By  letter  of  November  1,  1884,  Frank  E.  Brady  was  allowed  a  pref- 
erence right  of  entry  to  the  NW.  J  Sec.  33,  T.  117,  R.  60,  upon  his  suc- 
cessful contest  of  timber  culture  entry  No.  5796,  thereon,  and  his  timber 
culture  application  for  entry  was  returned  to  be  perfected.  You  re- 
ported that  he  was  notified  of  the  action  November  13, 1884.  He  made 
timber  culture  entry  No.  6098  same  tract  December  16, 1884,  and  yoa 
improperly  allowed  Miles  D.  Fenno  to  enter  the  same  tract  per  home- 
stead entry  No.  9761,  February  18,  1885,  settlement  alleged  December 
5, 1884,  (See  Wolfe  v.  Struble,  Copp's  L.  0. 9,  p.  148). 

Fenno  submitted  affidavits  upon  the  suspension  of  his  entry,  in  which 
he  states  that  he  has  made  the  tract  his  place  of  residence  ever  since 
date  of  settlement  and  has  some  improvements  thereon,  and  acknowl- 
edges that  Brady  has  had  five  acres  broken  upon  the  tract. 

A  settlement  by  Fenno  prior  to  December  14,  1884,  could  not  defeat 
Brady's  right  which  did  not  expire  until  that  date  and  I  find  upon  an 
examination  of  Brady's  timber  culture  pajiers  an  annotation  by  the 
register  showing  that  the  money  was  tendered  and  refused  December 
13, 1884,  and  the  refusal  appears  to  have  been  for  the  reason  that  it  was 
unaccompanied  by  an  affidavit  alleging  that  he  had  not  since  date  of  the 
former  affidavit,  which  accompanied  the  contest  papers,  made  an  en- 
try under  the  timber  culture  law.    It  appears  therefore  that  an  effort 
was  made  to  place  his  claim  of  record  within  the  required  time  and  was 
prevented  only  by  a  technical  defect  which  I  do  not  consider  fatal  to  his 
rights,  nor  should  Fenno,  who  was  aware  of  Brady's  contest  and  who 


DECISIONS   RELATING   TO   THE   PUBLIC.  LANDS.  331 

settled  on  the  land  subject  thereto  be  permitted  to  acquire  a  claim  to  the 
exclusion  of  the  contestant. 

Therefore  the  homestead  entry  is  held  for  cancellation  and  the  timber 
culture  entr3'  will  be  allowed  to  stand.  Advise  the  i>arties  in  interest 
allowing  a  right  of  appeal. 

Departmental  Decision. 

Firnt  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  September 

27,  1888. 

I  have  considered  the  appeal  of  Miles  D.  Fenno  from  your  decision  of 
January  14,  188G,  holding  for  cancellation  his  homestead  entry  of  the 
X\V.  4,  Sec.  33,  T.  117  N.,  R.  60  W.,  Huron,  Dakota. 

The  facts  are  clearly  stated  in  your  said  decision  and  I  concur  in  the 
conclusion  therein  reached. 

It  should  be  mentioned  in  addition  that  at  the  time  of  the  initiation 
of  the  contest,  Brady  filed  an  application  to  make  timber-culture  entry 
on  said  tract.  On  the  successful  determination  of  this  contest,  his  right 
to  enter  the  tract  became  absolute,  if  he  was  otherwise  qualified  to 
make  such  entry,  and  the  requirement  of  the  local  office  that  he  file  a 
supplemental  affidavit  showing  such  qualification  did  not  impair  in  any 
way  the  right  which  he  had  under  the  act  of  June  14,  1878.  It  tem- 
porarily suspended  the  recording  of  his  entry,  but  when  recorded  it 
related  back  to  and  took  effect  as  of  the  date  of  the  application  and 
cut  off  all  intervening  claims,  and  any  person  seeking  to  acquire  an  in- 
terest in  the  land  during  the  interval  between  the  determination  of  the 
contest,  and  the  recording  of  his  entry,  could  only  obtain  it  subject  to 
bis  superior  rights.  Besides  the  entry  of  Fenno,  made  after  that  of 
Brady  and  while  the  land  was  segregated  by  that  prima  facie  valid 
«ntry,  was  illegal  and  should  accordingly  be  canceled. 

Your  decision,  therefore,  holding  for  cancellation  the  homestead  entry 
of  Miles  D.  Fenno  and  allowing  the  timber  culture  entry  of  Frank  E. 
Brady  to  stand  is  accordingly  affirmed. 


TIMBER  CULTURE  COXTEST—nEPL ANTING. 

Conrad  r.  Emick. 

Extreme  drouth  fnruisbes  a  sufficient  excuse  for  a  short  delay  in  replanting,  where 

the  good  faiih  of  the  entryuian  is  dppareut. 

First  Assistant  Secretary  MuUlroic  to  Commissioner  Stocl'slager^  September 

27,  188S. 

1  have  considered  the  appeal  of  John  Emick  from  your  decision  of 
February  5,  1887,  holding  for  cancellation  his  timber  culture  entry  for 
the  NE.  i,  Sec.  32,  T.  103  X.,  R.  6S  W.,  Mitchell,  Dakota. 
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The  record  shows  that  John  Emick  made  timber-culture  entry  of  the 
above  tract  July  30,  1880,  and  on  August  28,  1883,  John  Conrad  initi- 
ated contest,  alleging: 

That  said  Emick  has  wholly  abandoned  said  tract,  for  moro  than  one  year  since 
iuakinj(  said  entry,  and  next  prior  to  the  date  of  hearing ;  that  said  tract  is  not  cul- 
tivated as  required  by  law;  that  neither  the  first  live  nor  the  second  five  acres  of 
trees  are  growing  on  said  land,  as  required  by  law ;  that  said  first  five  acres  and 
second  five  acres  have  been  planted  and  have  been  plowed  up  and  not  replanted;  and 
that  for  more  than  one  year  there  have  been  no  trees  growing  on  said  land  aa  reqaired 
by  law, 

October  12,  1885,  was  set  for  a  hearing,  and  on  that  date  the  parties^ 
their  counsel  and  witnesses  appeared  before  the  local  officers.  Clafni- 
ant's  counsel  appeared  specially  and  moved  to  dismiss  the  prooeedings 
on  the  ground  that  the  affidavit  of  contest  was  insufficient  and  the  alle- 
gations contained  therein  were  general  and  not  specific,  and  for  the 
further  reason  "  that  the  return  of  service  of  notice  of  contest  is  not 
properly  certified  to  in  that  there  is  no  proof  of  service  whatever.^  This 
motion  was  properly  overruled  by  the  local  officers  as  the  allegations  in 
the  affidavit  of  contest  were  specific  and  the  certificate  of  the  sheritf^ 
who  served  the  notice  of  contest,  was  sufficient,  he  being  a  sworn  officer 
and  his  return  therefore  under  oath.  The  hearing  was  then  proceeded 
with  and  a  large  amount  of  testimony^  taken,  a  considerable  i>ortion  of 
which  was  entirely  irrelevant  to  the  issues  involved  in  this  contest. 

A  careful  examination  of  the  evidence  shows  that  Emick  broke  nine 
acres  of  this  tract  in  June,  1881,  on  which  he  raised  a  crop  of  corn  in 

1882.  In  1882,  he  broke  nine  acres  more  and  planted  that  season  nine 
rows  of  tree  seeds,  almost  all  of  which  grew  and  at  the  time  of  the  ini- 
tiation of  this  contest  amounted  to  about  18,000  trees,  averaging  in 
height  from  six  inches  to  seven  feet. 

Claimant  testified  that  this  planting  was  made  for  the  purpose  of  estab- 
lishing a  nursery  from  which  he  intended  to  transplant  trees  in  case 
the  seeds  subsequently  planted,  as  required  by  law,  did  not  grow.    In 

1883,  after  carefully  preparing  the  land,  he  planted  six  acres  of  tree 
seeds,  four  feet  apart  each  way.  Tlie  remaining  twelve  acres  were 
planted  to  a  crop  of  corn  during  this  season.  In  the  spring  of  18S4, 
five  more  acres  were  planted  to  tree  seeds,  the  balance  of  the  land  was 
cultivated  to  crop  and  fifty-five  additional  acres  were  broken.  Before 
planting  the  tree  seeds,  as  aforesaid,  claimant  plowed  and  dragged  the 
land,  putting  it  in  a  proper  condition  for  the  reception  of  the  seed.  It 
is  therefore  evident  that  up  to  this  time  the  entryman  had  fully  com- 
plied with  the  requirements  of  law. 

It  appears  that  the  tree  seeds  planted  in  1883,  did  not  properly  ma- 
ture and  that  those  planted  in  1884,  almost  entirely  failed  to  grow. 
With  a  view  of  replanting  the  eleven  acres  planted  to  tree  seeds  in  1883, 
and  1884,  he  bad  the  same  plowed  up  in  April,  1885.  Owing  to  the 
continued  dry  weather  and  the  consequent  condition  of  the  soil  and 
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-with  the  advice  of  his  attorney,  the  replanting  was  deferred  until  the 
fall  of  that  year.    In  the  meantime  this  contest  was  initiated. 

Claimant  testified  that  at  the  time  of  plowing  the  eleven  acres  above 
referred  to,  he  intended  replanting  the  same  or  transplanting  thereon 
trees  from  his  nursery  which  he  claims  to  have  preserved  and  cultivated 
for  such  a  contingency.  In  this  he  is  corroborated  by  Dan.  Kane,  his 
hired  man,  who  testified  that  claimant,  before  leaving  for  Iowa,  directed 
him  to  plow  this  tract,  saying  that  on  his  return  it  would  be  replanted 
in  trees  or  tree  seeds.  This,  however,  was  not  done  for  the  reasons  al- 
ready given,  and  a  crop  of  flax  seed  was  planted  instead.  Claimant, 
during  the  same  year,  sowed  some  sixty  or  seventy  acres  of  this  tract 
iu  oats  and  had  in  all  one  hundred  acres  under  cultivation. 

A  preponderance  of  the  testimony  shows  that  during  the  spring  of 
1885,  and  for  some  six  months  previous,  the  weather  was  extremely 
dry,  there  being  scarcely  any  rain,  and  consequently  very  little  moist- 
ure in  the  ground.  This,  claimant  alleges,  was  the  reason  his  tree  seeds 
failed  to  grow  and  also  the  reason  he  postponed  replanting. 

Upon  the  evidence  submitted  at  the  hearing,  the  register  and  receiver 
rendered  difterent  decisions;  the  former  recommended  that  Emick's 
entry  be  canceled,  and  the  latter  that  the  contest  be  dismissed.  From 
the  receiver's  decision  Conrad  appealed  to  your  office,  and  on  February 
25,  1887,  you  rendered  a  decision  sustaining  the  register  and  directing 
that  Emick's  entry  be  held  for  cancellation.  From  this  action  Emick 
appealed. 

From  the  facts  as  already  recited,  it  is  clear  that  Emick  fully  complied 
with  the  law  up  to  July,  1885,  or  at  least,  until  May  of  that  year,  when 
he  sowed  flax  seed  in  the  plat  in  which  he  formerly  planted  tree  seeds. 
The  extreme  drought  of  that  spring  and  of  the  previous  winter  and  fall 
deterred  claimant  from  replanting  and  his  postponement  of  the  same 
was  therefore  in  no  way  inconsistent  with  his  good  faith.  On  the 
contrary,  the  evidence  satisfactorily  shows  that  he  acted  in  entire  good 
faith  and  that  his  short  delay  in  replanting  was  inspired  by  motives  of 
caution  and  prudence.  Claimant's  other  improvements  strengthen  the 
theory  that  he  acted  in  good  faith  and  that  he  meant  to  comply  with 
the  provisions  of  the  timber-culture  act. 

The  entrymau's  good  faith  should  be  taken  into  consideration  in  ar- 
riving at  a  proper  conclusion  iu  this  contest.  Thompson  v.  ISankey  (3 
L.  D.,  365);  Peck  v.  Taylor  (5  L.  D.,  372);  Rasmussen  v.  Kice  (6  L.  D., 
755), 

When  the  requisite  breaking  and  planting  were  done  within  the  proper 
time,  but  the  seeds  so  planted  failed  to  grow,  it  was  held  that  the  entry 
should  not  be  forfeited.    Hartman  v.  Lea  (3  L.  D.,  584). 

I  am,  therefore,  of  the  opinion  that  the  entryman  acted  in  good  faith 
and  has  substantially  complied  with  the  law. 

Your  decision,  therefore,  holding  for  cancellation  the  timber-culture 
entry  of  John  Emick  is  accordingly  reversed. 
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kati-road  grant-indemnitt  l.1nds. 
Northern  Pacific  R.  E.  Co. 

The  de  part  met)  tal  order  of  August  15,  1887,  with  respect  to  filiDgs  and  eDtriea  upoD 
lands  covered  by  unapproved  selectious,  made  applicable  to  lands  within  the 
second  indemnity  limits  of  the  Northern  Pacific. 

Secretary  Vilas  to  Commissioner  Stockslaner^  September  28, 1888. 

I  am  in  receipt  of  your  letter  of  May  14, 1888,  eDclosingcomiDunication, 
dated  April  25, 1888,  from  George  P.  Flannery,  of  Minneapolis,  Minne- 
sota, in  relation  to  the  matter  of  suspending  the  final  proofs  of  settlers 
within  what  was  formerly  held  to  be  the  second  indemnity  limits  of  the 
Northern  Pacific  Kailroad. 

I  am  also  in  receipt  of  your  letter  of  August  2,  1888,  forwarding  let- 
ters from  Messrs.  Mendenhall  andMcKaught,  counsel  for  the  Korthem 
Pacific  Eailroad  Company,  which  request  modification  of  instraeticns 
heretofore  issued  in  relation  to  the  lands  within  said  limits. 

It  is  suggested  by  the  company,  that,  inasmuch  as  the  question 
whether  said  railroad  has  a  second  indemnity  belt  is  now  pending  before 
the  Attorney  General,  awaiting  his  opinion,  the  further  settlement  and 
entry  of  lands  of  this  class  be  suspended  until  the  question  be  finally 
determined.    This  suggestion  is  not  approved. 

But  inasmuch  as  the  company  claims  the  right  of  selection  within 
these  limits,  I  think  it  would  be  wise  to  instruct  the  proper  local  officers 
that  as  to  any  lands  therein,  covered  by  unapproved  selections,  the 
same  action  is  to  be  taken,  as  was  directed  by  departmental  order 
of  August  15,  1887  (6  L.  D.,  91),  in  relation  to  filings  and  entries  upon 
other  similarly  selected  lands  in  the  first  indemnity  belt  of  said  road. 


PRE-EMPTION— XAVAJO  RESERVATION. 

Hugh  A.  Carmon. 

Laud  reserved  for  the  ase  of  the  Navajo  ludiaus  by  execative  order  of  April  21, 1^386, 
is  not  subject  to  pre-emption. 

The  provisions  of  the  act  of  June  29,  18RS,  are  applicable  to  settlement  claims  ac- 
quired within  certain  limits  prior  to  May  1, 1883,  and  included  within  said  execu- 
tive order. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  SepUm- 

ber  29,  1888. 

I  have  considered  the  case  arising  upon  the  appeal  of  Hugh  A.  Car- 
mon from  your  office  decision  of  March  26,  1887,  holding  for  cancella- 
tion his  pre-emption  tiling  No.  1828,  made  Decembers,  1885,  for  the  SW. 
i  of  Sec.  13,  T.  29  K,  E.  15  W.  Santa  Fe  district,  New  Mexico,  on  the 
ground  that  the  tract  lies  within  the  boundaries  of  the  laud  reserved 
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by  executive  order  of  April  24*,  1886,  for  the  use  of  the  Navajo  Indians. 
I  affirm  your  decision. 

I  would  direct  your  attention,  however,  to  the  fact  that  the  "Act  mak- 
ing appropriations  for  the  current  and  contingent  expenses  of  the  In- 
dian Department,"  approved  June  29, 1888,  contains  the  following  para- 
graph : 

The  Biim  of  ten  tboasand  dollars,  or  so  much  thereof  as  may  he  necessary,  is  hereby 
appropriated  to  enable  the  Secretary  to  pay  the  settlers,  who,  in  good  faith,  made  set- 
tlement  in  township  29  N.,  ranges  14,  15,  and  16  W.,  New  Mexico  principal  meridian, 
in  the  Territory  of  New  Mexico  prior  to  May  1,  18^,  for  their  improvements,  and  for 
damages  sustained  by  reason  of  the  inclusion  of  said  townships  within  the  Navajo 
reservation  by  executive  order  of  April  24,  lc8();  and  such  settlers  may  make  other 
homesteail,  pre-emption,  and  timber-culture  entries  as  if  they  had  never  made  set- 
tlements within  said  townships. 

Said  Carmon  having  made  settlement  within  the  limits  named  prior 
to  May  1, 1886,  the  statute  above  quoted  applies  to  his  case. 


TIMBER    CULTURE    CONTEST— APPLICATION    TO    ENTER— NOTICE    OF 

CANCELLATION. 

English  v.  Noteboom. 

Under  rule  17  of  practice,  notice  of  cancellation  to  the  successful  contestant  is  not 
sufficient,  wbere  given  by  unregistered  letter. 

An  application  to  enter,  filed  with  a  timber  culture  contest,  is  equivalent  to  actual 
entry  so  far  as  the  rights  of  the  contestant  are  concerned,  and  withholds  the  land 
embraced  therein  from  other  disposition  until  final  action  thereon. 

First  Assistant  Secretary  Middroic  to  Commissioner  Stockslager^  Septem- 
ber 21),  1888. 

In  the  summer  of  1885,  Gerritt  ^oteboom  contested  the  timber-culture 
entry,  No.  8441,  of  David  S.  Correll,  for  the  N  W.  J  of  Sec.  13,  T.  99,  R. 
66,  Yankton  land  district,  Dakota.  Correll  made  default;  and  by  your 
ofiBce  letter  of  October  4, 18S5,  the  entry  was  ordered  to  be  canceled — 
the  cancellation  being  noted  on  the  books  of  the  local  office  October 
11th. 

Noteboom  had  accompanied  his  application  to  contest  with  an  appli- 
cation to  enter  the  tract.  After  cancellation,  the  local  office  sent  a  no- 
tice of  that  fact  to  Messrs.  Ellerman  and  Peemiller,  Noteboom's  attor- 
neys of  record.  Xoteboom  not  being  heard  from  within  thirty  days^ 
the  local  officers,  on  February  7, 1887,  allowed  Edmund  F.  English  to 
make  timber  culture  entry  of  the  tract. 

On  March  12,  1887,  Noteboom  applied  to  perfect  his  entry,  tendering 
the  legal  fee  and  commission — alleging  continuous  residence  on  the 
tract  since  October  1,  1886.  The  local  officers  refused  to  allow  Note- 
boom's  application  because  of  English's  entry. 

Noteboom  states  under  oath  that  he  never  received  notice  of  the  can- 
cellation of  Correll's  prior  entry.    The  local  officers  suggest  that  this 
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was  because  of  his  siibstitutiu;^  one  Poole,  ia  place  of  Ellerman  and 
Peemiller,  as  bis  counsel ;  and  urge  that  notice  to  the  latter  should  be 
considered  as  notice  to  Noteboom. 

It  appears,  however,  that  the  notice  (if  sent  at  all,  of  which  there 
seems  to  be  some  doubt,)  was  by  an  ordinary,  unregistered  letter. 
This  was  not  sufficient  notice  (see  rule  17  of  practice). 

Noteboom's  application  to  enter,  filed  with  his  contest,  was  equiva- 
lent to  actual  entry,  so  far  as  his  rights  were  concerned,  and  withheld 
the  laud  embraced  therein  from  other  disposition  until  such  tioie  as  it 
should  finally-  be  acted  upon,  either  by  being  merged  into  an  entrj',  or 
rejected  with  right  of  appeal  (Pfaff  r.  Williams  et  al.^  4  L.  D.,  455). 

For  the  reasons  herein  given,  your  decision  allowing  Noteboom  thirty 
days'  preference  right  of  entry  from  date  of  notice  hereof  is  affirmed. 


MIXING  :CL  AIM    .VD VERSE   PROCEEDINGS. 
MEYBB  ET  AL.   V.   HYMAN. 

(On  lieview) 

.A  mineral  entry  prematurely  allowed,  pending  the  disposition  of  adverse  litigation^ 
may  be  permitted  to'stand  on  the  withdrawal  of  the  adverse  claims. 

.First  Assist^int  Secretary  Muldrow  to  Commissioner  Stockslager^  October 

1, 1888. 

In  the  matter  of  the  motion  for  review  by  D.  M.  Hyman,  of  the  de- 
cision of  this  Department  of  July  28,  1888  (7  L.  D.,  83)  in  the  case  of 
W.  B.  Meyer  et  aL  and  J.  B.  Wheeler  et  al.  v.  said  D.  M.  Hyman,  in- 
volving thelatter's  mineral  entry,  Xo.  14,  for  the  '^Durant  Lode  Mining 
Claim,"  Glenwood  Springs  series,  Colorado,  it  appears  from  a  commu- 
nication bearing  date  of  September  14, 1888,  of  C.  C.  Clements,  attorney 
for  the  said  Meyer  et  aL  and  Wheeler  et  aL  protestants  and  adverse 
claimants,  enclosed  in  your  office  letter  (''  N  ^)  of  September  21, 1888, 
to  this  Department,  that: 

Since  the  appeal  from  your  office  decision  of  January  15,  1887,  snspending  said  en* 
try,  all  suits  have  been  settled  in  favor  of  said  Hymau  and  to  the  satisfaction  of  all 
parties  concerned,  so  that  there  is  now  no  conflict  or  controversy  existing  between 
said  parties,  and  that  it  is  now  the  desire  of  said  protestants  and  adverse  claimants 
that  the  said  motion  be  granted  to  the  end  that  said  entry  may  be  re-instated  and 
patented  without  unnecessary  delay. 

In  view  of  this  state  of  facts,  the  question  now  is  one  solely  between 
Hyman  and  the  government,  and  his  said  entry,  though  prematurely 
allowed  pending  the  suits  between  the  said  parties  (R.  S.,  2326),  appear- 
ing to  be  otherwise  unobjectionable,  and  there  being  no  useful  purpose 
to  be  subserved  by  the  cancellation  thereof,  it  is  "competent  for  this 
Department  to  sustain  the  same."  (Gunnison  Crystal  Mining  Com- 
pany, 2  L.  D.  722.) 

The  motion  for  review  aud  recall  of  said  decision  of  July  28,  1888,  is 
therefore  hereby  granted,  and  said  entry  will  be  re-instated. 
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DESERT  LAND  ENTRY-FINAL  PROOF  PROCEEDINGS. 

William  J.  Sparks. 

The  testimony  of  the  entryman  and  liis  witnesHes^  in  tiual  proof  proceeilings  under  a 
desert  laud  entry,  may  be  le^^all^''  required  to  be  taken  at  the  same  time  and  place 
and  befoFH  the  same  officer. 

When  the  j;ood  faith  of  the  entryman,  and  h  a  purpose  in  making  the  entry  are  in 
donbt,  he  may  be  reqnireil  to  personally  appear  before  the  local  office  and  sub- 
nut  to  a  cross-examination. 

The  Commissioner  of  the  General  Land  Office  is  fully  authorized  under  the  law  to  re- 
quire additional  proof,  where  that  submitted  is  not  found  satisfactory. 

A  desert  land  entry  made  for  the  use  and  benefit  of  another  is  illegal,  and  mnst  be 
canceled. 

A  person  is  permitted  to  make  but  one  entry  under  the  desert  land  act;  and  it  is 
clearly  iu  violation  of  law  for  an  individual  or  corporation  to  secure  by  indirec- 
tion more  than  one  entry. 

Secretary  Vilas  to  Commissioner  SiocJcslager,  October  1,  1888. 

I  have  before  me  on  appeal  from  the  decision  of  ypui:  office,  dated 
April  4»  1887,  the  case  of  William  J.  Sparks,  involving  the  question  of 
the  safficiency  of  his  final  proof  on  his  desert  land  entry  No.  2464,  for 
the  XW.  J  of  Sec.  15,  T.  23  N.,  R.  67  W.,  Cheyenne  land  district, Wyom- 
ing Territory. 

Said  entry  was  made  April  10,  1885,  and  final  proof  tendered  Decem- 
bers, 1886.  The  proof  was  rejected  by  the  local  officers  on  the  ground 
that  the  reclamation  of  said  tract  was  not  shown  by  the  testimony  of 
claimant  himself  as  required  by  the  regulations,  and  by  your  office  on 
substantially  the  same  grounds ;  your  predecessor  in  office  holding  that 
"  the  deposition  of  the  entryman  in  desert  land  final  proof  must  be  made 
from  a  personal  knowledge  of  the  facts  in  the  case ;  and  that  such  dep- 
osition made  upon  information  and  belief  can  not  bo  accepted." 

Appellant,  by  his  counsel,  insists  that  said  decision  is  erroneous, 
^^  because  contrary  to  law  and  the  regulations  of  the  Department  of  the 
Interior  in  force  at  the  time  this  proof  was  made." 

In  support  of  his  position  he  quotes  the  requirements  of  the  general 
circular  of  March  1,  1884,  pages  36  and  37,  us  follows : 

This  proof  must  consist  of  the  testimony  of  at  least  two  disinterested  and  credible 
witnesses,  who  mnst  appear  in  person  before  the  register  and  receiver.  They  mnst 
•declare  that  they  have  personal  knowledge  of  the  condition  of  the  land  applied  for, 
and  of  the  facts  to  which  they  testify,  etc.  (And  he  says)  *^  For  two  years  after  the 
issuance  of  that  circular,  it  was  the  almost  invariable  practice  for  claimants  to  make 
their  depositions  on  information  and  belief  as  to  this  fact,  and  proofs  so  made  were 
nntil  the  past  year,  unhesitatingly  received  by  the  officers  of  the  government. 

He  also  insists  that  as  the  reclamation  of  said  land  is  shown  by  the 
testimony  of  two  disinterested  witnesses  who  appeared  in  person  at  the 
land  office,  and  as  this  is  all  the  law  and  the  regulations  required  that 
to  make  ^'  any  further  requirement  is  but  the  assumption  of  an  arbi- 
trary power,  not  authorized  by  law  or  the  regulations  but  in  defiance 
thereof." 
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I  can  not  agree  with  the  views  here  expresseil. 

The' Commissioner  of  the  General  Land  Office  before  i)ermittiu{?  or 
sanctioning  a  final  desert  land  entry,  may  lawfully  and  properly  re<iaire 
satisfactory  proof  that  the  entrymap  has  permanently  reclaimea  the 
land,  and  that  this  has  been  done  for  his  exclusive  use  and  benefit  and 
not  for,  or  in  the  interest  of  another. 

The  regulation  quoted  requires  that  at  least  two  witnesses  must  ap- 
pear before  the  local  land  officers  on  tender  of  final  proof  to  testify  in 
all  cases  of  this  kind.  This  does  not  necessarily  imply  that  in  some 
cases  fuller  proof  may  not  be  required.  In  cases  where  the  final  proof 
leaves  the  mind  in  serious  doubt  either  as  to  the  desert  character  of  the 
land  originally,  or  as  to  its  permanent  reclamation,  or  as  to  the  good 
faith  of  tbe  entryman  in  making  the  entry  for  his  own  nse  and  not  for 
the  benefit  of  another,  it  is  not  only  the  right  but  the  doty  of  tbe  Com- 
missioner to  require  further  evidence.  When  the  good  faith  of  the  en- 
tryman and  his  purpose  in  making  the  entry  are  in  doubt,  he  may  also 
well  be  required  to  personally  appear  before  the  local  officers  in  order 
that  he  may  be  subjected  to  a  cross  examination  and  his  conscience 
probed  in  their  presence.  The  appearance  of  a  witness  on  the  stand 
and  his  manner  of  testifying  are  frequently  important  elements  in  weigh- 
ing his  evidence  and  determining  its  value.  Independently  then  of  the 
question  as  to  whether  in  all  desert  land  cases,  where  final  proof  was 
made  before  the  circular  of  June  28, 1887,  was  issued  (5L.  D.,  70S),yoQ 
should  require  the  affidavits  of  the  applicant  and  his  witnesses  ^md 
every  instance,  either  of  original  application  or  final  proof  to  be  made  at 
the  same  time  and  place  and  before  the  same  officer,"  as  is  requii'ed  in 
said  circular  (paragraph  7),  I  have  no  doubt  but  what  you  may  in  yonr 
discretion  legally  require  the  final  proof  to  be  so  maile.  This  require- 
ment, in  proper  cases,  could  have  been  made  under  the  general  circular 
of  March  1,  1884,  and  there  are  certain  facts  and  circumstances  sur- 
rounding this  case  which  make  it,  in  my  opinion,  a  proper  one  in  which 
to  insist  on  the  requirement,  or  at  least  to  insist  on  further  and  more 
satisfactory  proof. 

The  facts  disclosed  by  the  record  herein  and  the  records  of  your  offiw 
indicate  that  this  entry  was  made  in  the  interest,  and  for  tbe  bene- 
fit of  John  Hunton,  or  the  John  Hunton  Company ;  and  not  for  the  ex- 
clusive use  and  benefit  of  the  entryman.  If  so  made,  the  entry  is  illegal 
and  should  be  canceled.  Joab  Lawrence  {2  L.  D.  22} ;  Stanton  r.  Dnr- 
bfn  (4  L.  D.,  445) ;  Circular  of  June  28,  1887  (5  L.  D.,  708). 

Some  of  the  facts  tending  to  show  that  the  entry  is  illegal  are  as  fol- 
lows: 

The  entryman  is  now  over  seventy  years  of  age,  and  resides  in  Madi- 
son county,  Virginia.  The  land  covered  by  his  entry  is  in  Laramie 
county,  Wyoming  Territory,  and  has  never  been  seen  by  him.  The 
irrigation  of  the  land  was  done  under  the  supervision  of  John  Hantoo. 
The  John  Hunton  Company,  on  October  23,  188(5,  executed  what  par- 
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ports  to  be  a  deed,  conveying  to  the  entryinan  a  water  right  for  the 
purpose  of  irrigating  said  land,  the  express  consideration  being  $800, 
equivalent  to  $5  an  acre  for  the  land.  Whether  this  was  a  real  or  only  a 
colorable  transaction  is  fairly  questionable.  The  John  Bunton  Com- 
pany is  an  incorporated  company,  organized  in  September,  188:1,  and 
doing  business  in  Laramie  County,  Wyoming.  The  objects  and  pur- 
poses of  said  compau}',  as  appears  from  their  certificate  of  incorpora- 
tion, are : 

To  own,  bay,  sell  aud  operate  in  real  estate  in  the  oounty  of  Laramie,  and  Terri- 
tory of  Wyoming;  to  improve  the  same;  to  construct,  own,  bny,  sell  and  operate  in 
irrigating  ditches,  and  by  means  thereof  reclaim  lands  and  thereby  render  them  fit 
for  agricnltnre  and  pastural  pnrposes ;  aud  to  own,  buy,  sell,  breed  and  operate  in 
neat  cattle,  horses,  and  mules. 

John  Hunton  is  a  stockholder  and  director  in  said  company  and,  as  ap- 
pears in  the  case  of  Theophilus  Smoot,  before  me  on  appeal,  was,  on  De- 
cember 9, 1886,  president  and  acting  secretary  thereof. 

Said  company  appears  to  be  the  owners  of  one  ditch  five,  and  one- four- 
teen miles  in  length,  supplied  with  water  from  Chugwater  Creek.  This 
creek  runs  through  T.  23,  E.  67,  from  near  the  southeast  corner  of  the 
township,  in  a  general  northwesterly  direction,  and  passes  through  said 
Sec.  15,  in  which  appellant's  claim  is  situated.  ]S  umerous  entries  appear 
to  have  been  made  along  and  on  each  side  of  this  stream. 

Appellant's  corroborating  witnesses  on  his  application  to  enter  were 
stock  raisers,  and  his  final  proof  witnesses  were  ranch  laborers. 

From  the  report  of  your  predecessor  in  ofiSce  for  1887  (page  466),  it  ap- 
pears that  proceedings  had  been  instituted  against  John  Hunton,  of  Lar- 
amie County,  Wyoming,  to  compel  the  removal  of  fences  unlawfully  in- 
closing 13,470  acres  of  public  land.  Cattlemen  sometimes  attempt  to 
hold  land,  which  they  have  unlawfully  inclosed,  by  having  it  entered  in 
their  interest  and  for  their  benefit,  using  the  entrymen  simply  as  instru- 
ments to  enable  them  to  do  indirectly  what  they  can  not  do  directly,  be- 
cause forbidden  by  law.  In  the  arid  regions  of  the  country  the  command 
of  water  courses  affording  an  abundant  supply  of  stock  water  is  highly 
prized  by  cattle  companies  and  stock  men  of  large  means.  Exclusive 
possessiott  of  extended  water  fronts  are  prized  not  only  on  account  of  the 
water,  an  abundant  supply  of  which  is  indispensable  to  large  stock- 
raising  enterprises,  but  on  account  of  the  extensive  range  of  back  couu  t  ry , 
which  the  possession  and  ownership  of  lands  bordering  on  streams  fre- 
quently secures  the  uninterrupted  possession  of  for  years. 

It  is  well  known  to  the  land  department  that  many  fraudulent  entries 
have  been  made  in  the  interest  of  cattle  companies  and  individual  stock- 
men to  secure  these  advantages  by  using  as  instruments  their  employes 
or  their  friends  in  distant  States.  One  person  is  permitted  to  make  but 
one  entry  under  the  desert  land  act,  and  securing  more  than  one  entry, 
by  an  individual  or  corporation,  by  indirection  and  circumvention,  is 
clearly  in  violation  of  law. 
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The  facts  detailed  and  the  circamstances  surrounding  this  case 
siroug^ly  tend  to  show  that  Sparks'  entry  was  not  made  for  his  exclosive 
use  and  benefit,  but  was  made  either  for  purely  speculative  purposes, 
or  in  the  interest  and  for  the  benefit  of  another. 

The  validity  of  this  entry  and  the  good  faith  of  ths  en  try  man,  not 
being  satisfactorily  shown  by  the  evidence  submitted  lis  final  proof,  said 
evidence  is  held  to  be  insufficient,  and  it  was  properly  rejected  by  your 
office. 

Appellant  will  be  allowed  to  make  new  proof  before  the  local  officers 
— after  giving  the  usual  notice — at  any  time  within  ninety  days  from  the 
receipt  of  notice  by  him  or  his  attorney  of  this  decision ;  iu  default  of 
which  his  said  entry  will  be  canceled. 

Should  appellant  give  notice  of  his  intention  to  make  new  proof,  the 
government  should  be  represented  at  the  hearing  by  a  special  agent  of 
your  office. 

This  case,  it  seems  to  me,  challenges  a  thorough  investigation,  and  it 
may  be  well  to  have  other  entries  bordering  on  Ghiigwater  creek,  and 
lying  along  the  line  of  the  John  Hunton  Company's  ditches,  also  inves- 
tigated, HO  far  as  the  facts  in  relation  to  such  entries  may  tend  to  throw 
additional  light  on  this  case.  It  is  desirable  to  know  who  are  occupyiDg 
and  controlling  the  lands  covered  by  these  entries,  and  what  use  is  made 
of  the  same  by  the  entrymen  or  others. 

The  decision  of  your  office  is  modified  accordingly. 


PRE-EMPTIOX  SEl^rLEMEXT    UXAL^TIIORIZED  ENCLOSURE. 

Stoddard  v.  Neigel. 

A  settlement  made  without  violence,  within  the  nulawful  and  nnauthorized enclosure 
of  another,  is  valid,  and  will  not  be  defeated  by  said  unlawful  occupancy. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  October 

2,  1888. 

In  the  case  of  Margaret  F.  Stoddard  v.  Charles  Neigel,  involving  the 
SE.  i  of  section  8,  T.  12,  K.  9  E.,  M.  D.  M.,  Sacramento  laud  district, 
California,  I  have  considered  the  appeal  of  the  former  from  your  office 
decision  of  March  14,  1887,  adverse  to  her. 

The  record  shows  that  the  plat  of  survey  of  said  tract  was  filed  in  the 
local  office  June  5,  1884.  June  6,  1884,  Margaret  F.  Stoddard  made 
homestead  entry  for  this  land  and  on  June  11,  1884,  Charles  Neigel  tiled 
his  declaratory  statement  therefor,  alleging  settlement  September  13, 
1883.  Neigel  gave  notice  of  his  intention  to  make  final  proof  Jane  9, 
1886,  and  a  hearing  was  had. 

The  facts  brought  out  at  the  hearing  are  as  follows :  The  land  is 
situated  in  Eldorado  county,  California,  and  has  been  occupied  by  va- 
rious persons  since  1852,  or  1853,  when  it  was  first  inclosed.    The  first 
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settler  was  one  Mayfield,  who  sold  it  to  Mr.  Swift  who  sold  it  to  Von 
Amie  who,  in  tarn,  sold  it  to  C.  Miles.  From  Miles,  Hiram  Stoddard — 
the  husband  of  the  homestead  claimant — rented  the  track  within  the 
inclosare  for  a  year  or  two  and  in  1864,  he  boaght  the  same  from  Miles 
for  $450,  and  from  that  time  until  his  death,  in  August,  18S3,  he  occu- 
pied and  used  the  land.  The  tract  thus  bought  from  Miles  embraced 
not  only  the  land  in  controversy,  but  about  two  hundred  and  forty 
acres  additional.  The  fence  inclosed  the  whole  tract,  or  the  most  of  it. 
Xone  of  this  tract  was  surveyed  until  1871,  when  a  portion  of  it  was 
sarve^^ed.  Upon  a  portion  of  the  surveyed  land  Stoddard  filed  a  declar- 
atory statement  and  secured  title  to  one  hundred  and  sixty  acres  under 
the  pre-emption  law.  He  continued  to  live  on  his  preemption  claim 
notil  his  death  in  August,  1883.  In  the  spring  of  18S3,  about  eighteen 
acres  on  the  tract  in  controversy  were  summer-fallowed  by  Stoddard 
and  some  brush  cut  down. 

September  15, 1883,  Charles  Keigel  drove  a  wagon  through  the  bars 
of  the  fence  surrounding  this  and  the  other  land  claimed  by  Stoddard. 
He  lived  in  his  wagon  for  a  day  or  two  when  he  put  up  a  house  into 
which  he  removed  with  his  family.  There  was  no  one  living  on  the 
land  at  the  time.  There  was  a  small  cabin  which  Keigel  states  was 
given  to  him  by  a  wood-chopper,  named  Millett,  who  said  he  had  built 
it  seventeen  years  before. 

The  testimony  shows  that  Keigel  and  his  family  have  resided  contin- 
uoasly  upon  the  land  from  the  date  of  settlement,  and  that  he  has  made 
valuable  and  permanent  improvements.  Soon  after  he  settled  he  made 
application  at  the  local  office  to  file  his  declaratory  statement  for  the 
tract,  but  his  application  was  rejected  because  the  land  described 
therein  was  unsurveyed. ' 

November  9, 1883,  Margaret  F.  Stoddard,  the  homestead  claimant, 
began  her  residence  upon  the  land.  She  also  has  made  valuable  and 
permanent  improvements  and  had  resided  continuously  thereon  from 
that  date  until  the  hearing.  After  NeigePs  settlement  and  in  the  fall 
of  1883,  Mrs.  Stoddard  and  her  neighbor,  Mr.  Terry,  deposited  the 
amount  necessary  to  procure  a  survey  of  this  and  other  laud.  The  sur- 
vey was  made  and  the  plat  filed  in  June,  1884. 

Upon  the  testimony  adduced  at  the  hearing  the  local  officers  found 
in  favor  of  Ilfeigel  and,  on  appeal,  you  affirmed  the  decision  of  the  local 
officers  on  the  ground  that  Neigel  made  the  prior  settlement  and  was 
residing  on  the  tract  when  Stoddard  made  her  entry. 

From  your  said  decision  an  appeal  is  taken,  and  the  counsel  for  Stod- 
dard invokes  the  doctrine  laid  down  in  the  cate  of  Atherton  v.  Fowler 
(96  U.  S.  513)  that  "  no  right  of  pre  emption  can  be  established  by  a  set- 
tlement and  improvement  on  a  tract  of  public  laud  where  the  claimant 
forcibly  intruded  upon  the  possession  of  one  who  had  already  settled 
upon,  improved  and  inclosed  that  tract,"  as  invalidating  Xeigel's  settle- 
ment on  September  15,  1883. 
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In  the  case  ander  consideration  tliere  had  been  no  settlement  made 
by  Stoddard  prior  to  the  date  of  Neigel's  settlement,  and  the  fence 
through  which  he  passed  was  a  general  one  inclosing  the  tract  in  con- 
troversy and  other  land.  This  fence  was  the  joint  property  of  Stoddard 
and  Mr.  Terry,  a  neighbor.  Had  he  the  right  to  pass  through  this  fence  ? 
In  the  case  of  Powers  v,  Forbes  (7  C.  L.  O.,  149)  it  was  held,  that  the 
illegal  possession  of  a  tract  of  public  laud  cannot  defeat  the  entry 
thereof  by  a  qualified  person  who  has  complied  with  the  law  in  every 
regard,  except  the  intrusion  upon  the  possession  of  another.  Was  the 
possession  of  Stoddard  illegal !  Upon  April  5,  1883,  a  circular  was  is- 
sued relative  to  the  unlawful  inclosures  of  public  lands  (L  L.  D.,  683), 
in  which  the  following  language  is  used. 

The  publio  lands  are  open  to  settlement  and  occnpation  only  under  the  public  land 
laws  of  the  United  States  and  any  nnanthorized  appropriation  of  the  same  is  tres- 
pass. Such  trespass  is  equally  offensive  to  law  and  morals  as  if  upon  private  proi>- 
erty.  The  fencinjrof  large  bodies  of  public  land  beyond  that  allowed  by  law  is  ille- 
gal and  against  the  right  of  others  who  desire  to  settle  or  graze  their  cattle  on  the  in- 
closed tracts Graziers  will  not  be  allowed  on  any  pretext  whatever,  f  o 

fence  the  public  lands  and  thus  practically  withdraw  them  from  the  operation  of  the 
settlement  laws.  This  Department  will  interpose  no  objections  to  the  destruction 
of  these  fences  by  persons  who  desire  to  make  bona  fide  settlement  on  the  inclosed 
tracts,  but  are  prevented  by  the  fences,  or  by  threats,  or  violence  from  doing  so. 

This  circular  had  been  promulgated  several  months  before  Xeigel 
passed,  without  violence,  through  the  enclosure  and  made  settlement, 
and  under  its  language,  the  inclosure  was  unlawfully  made.  Stoddard 
had  never  made  settlement  upon  the  tract  and  was  not  claiming  posses- 
sion under  any  law  of  the  United  States.  Her  occupation  was  unau- 
thorized and  did  not  defeat  Neigel's  settlement.  I  am  of  the  opinion 
that  the  facts  in  this  case,  as  set  forth  above,  differ  from  those  in  the 
Atherton-Fowler  case,  and  that  the  doctrine  laid  down  therein  does 
not  apply.  For  this  reason  I  affirm  your  decision  awarding  to  Neigel 
the  superior  right  to  the  tract. 


PUACTICE— APPKAL— ACT  OF  JUXE  15,  1880. 

ALONZO   SWINK. 

An  application  to  purchase  under  the  act  of  June  15,  1880,  is  an  abandonment  ot  a 
pending  appeal. 

The  right  of  purchase  under  said  act  is  not  defeated  by  the  pendency  of  proceediog^i 
against  the  original  entry  instituted  by  the  government  on  a  special  agent^s  re- 
port. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stocl'8la{ferj  October 

4,  1888. 

- 1  have  considered  the  appeal  of  Alonzo  Swiuk,  from  your  office  decis- 
ion dated  June  25,  1887,  holding  for  cancellation  his  iiual  certificate  No. 
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1035,  for  tUe  NW.  i,  Sec.  27,  T.  23  S.,  R.  56  W.,  Pueblo  land  district, 
Colorado. 

The  record  shows  that  Swink  made  homestead  entry  N"o.  1483,  for 
said  described  tract  February  24, 1880,  and  on  March  9, 1885,  in  accord- 
ance with  duly  published  notice  he  made  final  proof  before  the  register 
and  receiver  at  Pueblo,  which  was  approved  by  them  and  final  certifi- 
cate issued  thereon  to  him  the  same  date. 

On  August  14,  1885,  special  agent  R.  G.  Dill,  of  your  office  reported 
that  he  had  made  a  personal  examination  of  said  tract,  and  found  the 
character  of  the  land  to  be  agricultural,  but  would  not  produce  crops 
without  artificial  irrigation ;  that  the  land  was  then  in  the  possession  of 
the  entryman. 

It  is  enclosed  for  farming,  entire  tract  enclosed  by  claimant ;  no  timber  on  the  tract. 
.  .  .  .  I  found  an  adobe  honse,  with  dirt  roof,  worth  $100,  and  adobe  stable  worth 
$50,  these  were  erected  in  1876,  by  George  Powell,  who  had  made  a  homestead  entry  on 
the  claim.  Two  miles  of  fence  have  been  erected  by  the  claimant,  worth  $400,  abont 
twenty  acres  have  been  sown  in  alfalfa,  prodacing  an  annual  crop  worth  about  $300, 
other  portions  of  the  claim  have  been  cultivated  to  grain  crops  several  years  ago. 
The  residence  of  claimant  is  on  the  land.  He  purchased  the  claim  from  George  Powell, 
.  .  .  .  claimant  resided  on  and  cultivated  the  land  two  years  after  making  his 
entry,  and  then  went  to  work  on  the  cattle  range  since  which  time  he  has  not  resided 
continuously  thereon.     He  was  legally  qualified,  and  is  known  in  the  neighborhood. 

There  is  no  evidence  that  the  entry  was  made  in  the  interest  of  any  other  party 

I  do  not  think  any  fraud  was  intended. 

The  special  agent  recommended, 

That  the  claimant  be  required  to  complete  the  full  term  of  five  years  residence  on 
the  land  nuless  it  is  deemed  ....  that  he  has  sufficiently  complied  with  the 
law. 

March  31, 1886,  your  predecessor  held  the  entry  for  cancellation  on 
the  report  of  said  special  agent  and  claimant  received  notice  of  the  same 
April  6,  1886. 

On  May  20,  1886,  Swink  applied  for  a  hearing  in  accordance  with  the 
requirements  of  your  office  circular  of  July  31,  1835  (4  L.  D.,  503),  and 
on  June  9, 1886,  the  local  officers  were  directed  to  order  a  hearing  in 
the  premises;  Whereupon  they  fixed  the  hearing  for  October  28-'86, 
On  the  day  appointed  Swink  appeared  with  his  attorney  and  witnesses; 
£.  F.  Ely,  as  special  agent  appeared  for  the  government,  but  stated  he 
was  unable  to  procure  the  attendance  of  witnesses  that  day.  It  was 
thereupon  agreed  that  claimant's  witnesses  be  examined  after  which  the 
hearing  was  to  be  postponed  to  December  1st  so  as  to  procure  the  at- 
tendance of  witnesses  for  the  government.  The  examination  of  claim- 
ant and  his  witnesses  ended  October  28-'S6.  The  government  failed  to 
offer  any  proof  on  its  part,  and  on  March  11-37,  the  register  and  receiver 
recommended  that  the  entry  be  held  for  cancellation. 

On  March  24,  1887,  claimant  appealed.  On  June  25,  1887,  your 
ofiRce  decided,  "  That  the  facts  developed  on  the  hearing  do  not  show  a 
bona  fide  intention  in  claimant  to  make  a  home  for  himself  upon  the 
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land,  aud  that  the  actual  residence  was  wholly  inadequate,"  and  held 

the  entry  for  cancellation. 

On  Jul3'  13, 1887,  Swink  appealed  from  said  decision  and  on  July 

21st  same  year,  he  made  due  application  at  the  local  office  to  parchase 

said  described  tract  under  the  provisions  of  the  act  of  June  15, 1880; 

the  local  officers  refused  to  accept  or  file  his  application,  aud  made  the 

followiug  endorsement  thereon,  viz: 

U.  S.  Land  Office, 
Puehlo,  Colorado,  Julp  27,  1867. 
I  hereby  certify  that  the  withiu  application  of  AIodzo  Swink  to  purchase  uuder  the 
act  of  June  15,  l^t^,  ....  was  received  at  this  office  July  21,  1887,  and  pnr- 
chase  money  for  same  duly  tendered,  and  it  is  hereby  rejected  for  the  reasoa  that  the 
records  of  this  office  show  that  a  contest,  viz :  United  States  v,  Alonzo  Swink,  iaTolr- 
iug  the  H.  £.  No.  1483  of  said  Alonzo  Swink  is  now  pending  before  the  Hon.  Commis- 
sioner of  the  General  Land  Office,  and  awaiting  the  resaU  of  which  contest  no  farther 
action  affecting  the  disposal  of  said  tract  will  be  taken  by  this  office.  Thirty  days- 
allowed  for  appeal. 

(Signed)  Wm.  Batard,  Regigler. 

On  August  27,  1887,  claimant  filed  an  appeal  from  the  decision  of  the 
register  rejectiog  his  application  to  ptirch^ise  aud  the  whole  case  is  nec- 
essarily before  me. 

As  the  entryman  oifered  to  purchase  the  land  under  the  provisions  ot 
the  act  of  June  15, 1880,  subsequent  to  filiug  his  appeal  from  yoar  office 
decision  of  June  25, 1887,  he  thereby  abandoned  said  appeal  and  the 
only  questioQ  to  be  decided  is  as  to  his  right  to  purchase  under  the  pro- 
visious  of  said  act  of  Congress.  The  second  section  of  said  act  pro- 
vides : 

That  persons  who  have  heretofore  nnder  any  of  the  homestead  laws  entered  lands 
properly  subject  to  such  eutry,  or  persons  to  whom  the  right  of  those  have  so  entered 
for  homesteads,  may  have  been  attempted  to  be  transferred  by  bona  fide  instmitient 
in  writinfi;,  may  entitle  themselves  to  said  lands  by  paying  the  government  price 
therefore  ....  Provided,  This  shall  in  no  wise  interfere  with  the  rights  or 
claims  of  others  who  may  have  subsequently  entered  such  lands  under  the  homestead 
laws.     (21  Stat.  237). 

The  act  of  June  15, 1880,  is  a  remedial  statute  and  should  l>e  con- 
strued liberally.  Its  language  is  very  plain  and  attaches  no  prerequisites 
to  the  purchase  of  lands  duly  entered  under  the  homestead  laws,  ex- 
cept  to  show  that  the  tract  described  is  free  from  any  adverse  claim,  uor 
does  said  act  require  proof  of  residence,  improvement  or  cultivation  of 
the  land. 

The  instructions  issued  by  your  office  from  time  to  time  relating  to 
said  act  of  Juno  15, 1880,  aud  which  have  been  approved  by  this  De- 
partment (See  circular  of  October  0, 1880,  2  G.  L.  L.,  497) ;  also  general 
circular  of  March  1884,  pp.  16  &  17),  recognize  the  right  of  all  persons 
who  prior  to  June  15, 1880,  entered  under  the  homestead  laws,  lands 
properly  subject  to  such  entry,  to  obtain  title  by  paying  the  government 
price,  when  such  purchase  did  not  interfere  with  any  adverse  claim  of 
another;  and  as  numerous  decisions  of  this  Department  recognize  such 
right  to  purchase,  and  as  it  clearly  appears  that  no  valid  adverse  claim 


DECISIONS   RELATING    TO    THE   PUBLIC    LANDS.  345' 

baa  intervened  in  the  case  at  bar,  and  that  the  contest  is  between  the 
government  and  the  cntryman,  who  is  shown  to  have  made  a  valid  en- 
try for  the  said  tract  prior  to  June  15, 1880,  and  the  same  had  not  been 
finally  canceled,  I  must  reverse  your  decision,  and  direct  that  Swink's 
application  to  purchase  be  allowed. 


FINAL  PROOF— NOTARY  PUBLIC— RESIDENCE. 

Francis  M.  Wood, 

Final  commntation  proof  made  before  a  notary  public  may  be  acceptcdi  where  the 
claimant  had  given  notice  of  his  intention  to  snbmit  said  proof  and  the  order  for 
the  publication  thereof  had  been  made  before  the  circular  of  March  30,  1886, . 
reached  the  local  office. 

Temporary  absences,  not  inconsistent  with  the  good  faith  of  the  entrynian's  residence, . 
may  be  excused. 

First  Assistant  Secretary  Mvldrotc  to  Commissioner  Stockslagerj  October 

4,  1888. 

Francis  M.  Wood,  ou  June  23,  1886,  submitted  commatation  proof 
under  his  original  entry  of  the  NE.  J,  Sec.  32,  T.  132  N.,R.  60  W.,. 
Fargo,  Dakota,  and  final  certificate  was  duly  issued  Juue  26, 1886. 

Your  office  on  October  29, 1886,  rejected  the  claimant's  proof  for  the 
reason  that  it  was  made  before  a  notary  public  In  violation  of  the  cir- 
cular regulations  of  March  30,  1886,  (4  L.  D.,  473).  On  application  for 
review  your  office  adhered  to  its  former  ruling  and  held  also  that  the 
proof  should  be  rejected  for  the  reason  that  a  sufficient  showing  of  res- 
idence had  not  been  made. 

The  case  is  now  here  on  appeal. 

With  respect  to  the  submission  of  claimant's  proof,  the  receiver  at 
Fargo  reports  under  date  of  February  15,  1887,  as  follows : 

In  connection  with  this  matter  we  would  say  that  the  order  for  publication  of 
claimant's  notice  of  intention  to  make  proof  was  i8sne<l  by  this  office  April  2,  18:^>,  at 
least  two  days  prior  to  the  receipt  of  your  circular  of  March  30,  1686  (4  L.  D.,  473), 
(we  have  no  records  of  the  exact  time  said  circnlur  was  received,  but  it  could  not  have 
been  received  prior  to  April  4, 1^86).  The  testimony  in  this  case  was  taken  in  accord- 
ance with  the  order  issued  by  this  office  (and  would  not  have  been  received  if  it  had 
not),  and  as  the  order  was  issued  in  accordance  with  the  rules  and  regulations  then, 
existing,  we  cannot  see  that  either  the  claimaut  or  this  office  have  erred. 

The  record  shears  that  the  published  notice  is  dated  April  2,  1886,. 
that  May  20,  1886,  is  the  day  fixed  therein  for  the  submission  of  proof, 
and  that  by  subsequent  orders  of  the  local  office  the  date  for  making 
said  proof  was  postponed  to  June  23,  1886. 

The  third  paragraph  of  the  circular  of  March  30,  1886,  provides: 

Cases  wherein  notice  ofi'u  tend  on  to  make  final  proof  shall  have  been  giveu  under 
the  former  practice,  prior  to  the  promulgation  of  this  circular,  shall  be  iu  no  man- 
ner affected  by  the  regulations  herein  contained. 
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This  case  clearly  falls  witbiu  tbc  exceptiou  coutained  ia  said  para- 
graph, and  must  be  governed  thereby.  The  claimaQt  had  given  his 
notice  of  intention  to  submit  proof,  and  the  usual  order  for  the  pub- 
lication of  such  notice  had  been  made  before  the  circular  in  question 
had  reached  the  local  oflBce. 

As  to  the  claimant's  compliance  with  law  the  final  proof  shows  that  be 
made  his  original  entry,  January  15, 1885,  and  established  his  residence 
on  tbe  laud  March  24, 1885,  that  '<  there  have  been  periods  of  absence  bat 
not  to  exceed  thirty  days  at  any  one  time,  except  from  October  1885,  to 
March  1886,  during  which  time  we  were  temporarily  located  at  Fargo, 
Dakota  for  the  purpose  of  sending  our  children  to  school.  During  other 
times  while  I  was  absent  ray  family  resided  upon  and  cultivated  the 
land."  His  improvements  were  valued  at  $600,  and  consisted  of  a  frame 
house  fourteen  by  sixteen,  one  and  a  half  stories  high,  with  a  *'  lean  to^ 
of  ten  by  twelve  feet,  one  story  high,  frame  stable  thirteen  by  sixteen 
feet,  with  "lean  to"  seven  by  thirteen;  a  well  fourteen  feet  deep,  and 
•curbed ;  fifty-four  acres  broken,  with  twenty-five  acres  in  crop.  In  ex- 
planation of  his  absences  the  claimant  states  on  cross-examination  that 
he  is  Supt.  of  Missions  for  the  Presbyterian  church  and  that  his  short 
absences  were  occasioned  by  attention  to  duties  under  such  appoint- 
ment,  but  that  during  such  absences  his  wife  and  children  remained  on 
the  land ;  and  that  in  the  summer  of  1885,  he  and  his  family  were  ab- 
sent during  the  harvest  season  for  the  purpose  of  harvesting  crops  on 
another  tract  of  land  owned  by  the  claimant,  about  seven  miles  distant 
from  the  homestead. 

The  improvements  shown  are  ample,  and  the  absences,  under  the  ex- 
planation given,  do  not  impeach  the  good  faith  of  the  claimant's  resi- 
dence. 

Your  decision  is  therefore  reversed,  and  patent  will  issue  in  due 
course  on  tbe  proof  submitted. 


PRACTICE— SECOND  CONTEST— APPEAL. 

Waters  et  al.  r.  Sheldon. 

The  iDstitntion  of  a  second  contest  is  a  waiver  of  any  righto  tbe  contestaat  may  have 
had  auder  the  first. 

The  date  when  the  affidavit  of  contest  is  received  and  accepted  by  the  local  office  de- 
termines whether  the  contest  is  premature. 

First  Assistant  Secretary  Muldrow  to  Commissioner  SlocJcsiager^  October 

5,  1888. 

I  have  considered  the  appeal  of  John  E.  Gilbert  from  your  office  de- 
•cision  of  March  29,  1887,  rejecting;  his  contest  against  B.  O.  Sheldon  on 
the  latter's  homestead  entry  for  the  SVV.  J,  Sec.  21,  T.  108  N.,  R.  66  W., 
Mitchell  laud  district,  Dakota. 
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liiulolph  O.  SbeldoD  made  homestead  entry  for  the  said  land  October 
30, 18S5.  On  May  1,  ISSB.  George  11.  Waters  filed  contest  against  said 
«Qtry,  alleging  abandonment.  The  local  officers  dismissed  the  contest 
because  prematurely  brought,  six  months  and  one  day,  exclusive  of  the 
day  of  entry  not  having  expired.  (Baxter  v.  Cross  2  L.  D.,  69).  Waters' 
appeal  to  your  office  was  dismissed  for  the  same  reason. 

On  May  3, 188G,  John  E.  Gilbert  tiled  contest,  affidavit  executed  May 
1,  same  year,  alleging  that  Sheldon  had  abandoned  the  said  tract. 

On  May  4, 1886,  said  Waters  executed  a  second  contest  affidavit,  al- 
leging abandonment  which  was  received  in  the  local  office  on  the  6th  of 
the  said  month  and  held  subject  to  Gilbert's  contest.  Testimony  show- 
ing abandonment  was  submitted  June  28,  1886,  in  case  Gilbert  v.  Shel- 
don, in  accordance  with  due  and  proper  notice. 

The  local  officers  on  July  21,  1886,  rendered  a  decision  that  Gilbert's 
<5ontest  was  prematurely  brought  and  that  Waters  second  contest  was 
"the  firsf  valid  contest." 

Gilbert  appealed.  Your  office  by  said  decision  of  March  29, 1887, 
affirmed  the  judgment  of  the  local  officers ;  thereupon  Gilbert  instituted 
Lis  appeal  to  this  Department. 

The  institution  by  Waters  of  his  second  contest  was  a  waiver  of  his 
first.    Holdrige  et  al.  v.  Clark  (4  L.  D.,  382). 

Gilbert's  contest  was  not  initiated  until  his  affidavit  of  contest  was 
received  and  accepted  by  the  local  office,  May  3,  1886.  Bolster  v.  Bar- 
low ^6  L.  D.,  825) ;  Seitz  v.  Wallace  (6  L.  D.,  299). 

The  local  office  entertained  Gilbert's  contest,  received  Waters  second 
contest  subject  to  it,  issued  proper  notice  for  a  hearing  on  the  former 
for  June  28, 1886.  A  hearing  was  had  on  that  day,  Gilbert  submitted 
testimony  showing  abandonment  and  under  the  authority  cited  it  was 
-error  to  reject  his  contest.    Your  decision  is  accordingly  reversed. 


SCHOOL,  INDEMNITY— VOIDABLE  SELECTION. 

Early  v.  State  of  California. 

A  school  iDdemiiity  selection,  baHe<l  upon  a  loss  alleged  prior  to  the  burvey  of  the 
towDship  in  which  such  basis  is  situated,  is  not  void,  but  voidable,  and  becomes 
valid,  iu  the  absence  of  an  intervening  adverse  claim,  from  the  date  when  said 
township  is  surveyed  and  said  loss  definitely  ascertained. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  October 

8, 188S. 

I  have  considered  the  cuse  of  Thomas  G.  Early  v.  the  State  of  Cali- 
fornia, as  presented  by  the  appeal  of  the  State  from  the  decision  of 
your  office,  dated  August  13,  1S86,  holding  for  cancellation  the  indem- 
nity  school  selections  of  the  KE.  J  of  the  SE.  4  of  Sec.  10,  the  N.  ^  of 
the  SW.  J  and  the  SW.  i  of  the  NW.  J  of  Sec.  11,  T.  3  N.,  R.  4  E.,  H. 
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M.,  made  May  17,  and  31,  1878,  at  the  Humboldt  land  office  in  said 
State  as  per  lists  Nos.  34  and  35. 

The  record  shows  that  said  selections  were  filed  by  the  State  claim-' 
log  said  land  in  lien  of  portions  of  Sec.  16,  in  T.  8  N.,  B.  5  E.,  11.  M.,, 
conceded  to  be  within  the  limits  of  the  Hoopa  Valley  Indian  reservation 
created  by  executive  order,  dated  June  23, 1876,  under  the  provisions 
of  the  act  of  Congress  approved  April  8, 1864  (13  Stat.,  39). 

On  December  1, 1883,  the  plats  of  survey  of  townships  8  and  9,  w> 
far  as  the  same  fell  outside  of  said  reservation,  were  approved  and  the 
same  were  filed  in  the  local  land  office  on  January  11, 1884. 

On  March  2, 1886,  the  locsil  officers  rejected  the  homestead  applica- 
tion  of  said  Early  filed  the  same  day,  for  the  reason  that  the  land  ap- 
plied for  was  covered  by  said  indemnity  selections.  On  appeal,  your 
office  held  the  selections  for  cancellation,  for  the  reason  that  at  the  date 
when  the  same  were  filed  there  were  no  proper  bases. 

Your  office  concedes  that  if  the  subdivisional  surveys  were  extended 
over  the  entire  township,  the  reservation  would  embrace  the  16th  sec- 
tion and  that  under  the  proper  construction  of  the  act  of  Congrees- 
approved  July  23,  1866  (14  Stat.,  218),  <<  the  State  should  be  regarded 
as  entitled  to  indemnity  when  that  fact  was  determined  by  the  sorveys 
above  mentioned.^  But  your  office  decided,  upon  the  authority  of  de- 
partmental decision  in  the  case  of  Selby  et  al.  v.  said  State  (2  C.  L.  L^ 
634-5),  that  said  selections  were  invalid,  and  hence,  no  bar  to  the  appro* 
priation  of  said  lands  under  the  settlement  laws. 

It  is  strenuously  urged  by  the  appellant,  that  if  the  bases  upon  which 
said  selections  were  made,  were  defective  at  the  date  thereof,  the  se- 
lections became  validated  upon  the  filing  of  the  township  plats  of  survey^ 
showing  conclusively  that  the  16th  section  was  wholly  within  said  res- 
ervation and  therefore  a  proper  basis  for  said  selection. 

In  support  of  said  contention,  counsel  for  the  State  urges  that  the 
Indian  reservation  was  surveyed  in  1875,  under  the  directions  of  your 
office  *,  that  during  the  same  year,  townships  8  and  9  north,  of  range  S 
east,  were  surveyed  by  United  States  Surveyor  Foreman ;  that  the  east 
line  of  said  townships  intersects  the  north  and  west  lines  of  the  reserva- 
tion ;  that  said  townships  were  properly  connected  with  said  reservation 
as  appears  from  an  inspection  of  the  map  of  California  made  in  your  office 
in  1879 ;  that  the  plats  and  field  notes  of  the  survey  of  said  townshi|>s, 
and  of  said  reservation  were  filed  in  the  local  office  prior  to  November, 
1879,  and  that  upon  the  evidence  thus  furnished,  indemnity  selections 
were  made,  based  upon  the  loss  of  the  same  sixteenth  section ;  that  said 
selections  were  allowed  by  this  Department  in  March  1878,  in  the  case 
of  Eugene  W.  Raster;  and  that  after  said  selections  had  been  allowed, 
and  upon  the  same  evidence,  thrs  State  selecting  agent  treated  said  six- 
teenth section  as  lost  to  the  State  and  filed  said  selections  for  the  laud 
in  question  in  lieu  thereof,  which  selections  were  certified  by  the  regis- 
ter of  the  local  laud  office  to  be  correct. 
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The  sixth  section  of  said  act  of  1866,  provides  that  the  act  of  Congress 
approved  March  3,  1853  (10  Stat.,  244), 

Shall  be  construed  as  giving  the  State  of  California  tlie  right  to  select  for  school 
purposes  other  lands  in  lieu  of  such  sixteenth  and  thirty-sixth  sections  as  were  settled 
cipon  prior  to  survey,  reserved  for  public  uses,  covered  by  grants  made  under  Spanish 
or  Mexican  authority,  or  by  other  private  claims,  or  where  such  sections  would  be  so 
covered  if  the  lines  of  the  public  surveys  were  extended  over  such  lands,  which  shall 
be  determined  whenever  township  lines  have  been  extended  over  such  land,  and  the 
case  of  Spanish  or  Mexican  grants,  when  the  field  survey  of  such  grants  shall  have 
been  made.  The  surveyor  general  of  California  shall  furnish  the  State  authorities 
with  lists  of  all  such  sections  so  covered,  as  a  basis  of  selection,  such  selectious  to  be 
made  from  surveyed  lands,  and  withiu  the  same  laud  district. 

It  bas  been  uniformly  held  by  this  Department  that  said  act  of  1866, 
is  remedial  and  should  receive  a  liberal  construction  so  as  to  accomplish 
its  object  as  indicated  by  its  title,  namely:  '^  To  quiet  land  titles  in  Cal- 
ifornia." 

The  case  of  Selby  et  al.  v,  said  State  (supra)^  arose  upon  the  applica- 
tions of  certain  pre-emptors  to  prove  up  and  pay  for  lands  claimed 
by  said  State  under  certain  indemnity  selections  for  lands  alleged  to  be 
lost  to  the  State,  by  reason  of  being  included  in  2S]>anish  or  Mexican 
grants.  The  local  officers  rejectf)d  the  applications  for  the  reason  that 
the  lands  applied  for  were  covered  by  the  prior  state  selections.  On 
appeal,  however,  this  Department,  found,  from  an  inspection  of  the 
records  of  your  office  that. 

In  nearly  every  instance  the  school  sections  alleged  to  be  lost  to  the  State,  f^nd  in 
lieu  of  which  these  selections  are  made,  are  included  in  the  limits  of  a  grant  not  yet 

adjosted,  and  without  final  survey The  State  had  not  lost  the  land,  and 

was  not  entitled  to  select  indemnity  therefor.     Her  pretended  selections  were  therefore 
without  authority  of  law  and  void.   She  can  not  be  permitted  to  substitute  other  lands 
-actually  lost  and  thereby  preserve  her  selections,  so  as  to  defeat  the  claim  of  said- 
pre-eroptor,  for  such  substitution  would  be  virtually  a  new  selection  taking  effect 
from  its  date.     (Citing  State  of  California  v.  Haile  and  Watson,  1  C.  L.  L.,  324). 

Your  office,  in  the  Selby  decision  {supra)  was  directed  to  carefully 
examine  the  State  selections  alleged  to  be  invalid,  and  if  the  allegation 
be  true  to  reject  the  selections  and  examine  the  pre-emption  claims  upon 
their  merits;  and  furthermore,  that  if  persons  apply  to  enter  or  file  for 
lands  covered  by  a  State  selection  which  is  alleged  to  be  invalid,  they 
should  be  permitted  to  contest  the  selection  after  duo  notice  to  the 
State,  and  if,  upon  investigation,  it  be  shown  that  the  selection  is  in- 
valid, it  should  be  canceled,  and  the  entries  or  filings  should  be  received 
as  of  the  date  they  were  offered. 

Taking  the  whole  decision  together  in  the  Selby  case  (swj?ra),  it  is 
quite  evident  that  the  selections  were  not  void  ah  initio^  only  voidable. 
The  lands  selected  were  open  to  selection,  settlement  and  entry  in  a 
proper  manner.  The  selections  had  been  allowed  and  posted  upon  the 
records,  and  by  the  express  terms  of  the  decision,  if  claimants  under 
the  homestead  or  pre-emption  laws  allege  that  the  indemnity  selections 
^re  invalid,  contests  should  be  allowed  to  determine  the  truth  of  the 
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allegation,  aud  if  the  same  be  proven,  the  selectioDS  shoald  be  canceled 
and  the  applications  should  be  received  as  of  the  day  offered.  This  is^ 
in  harmony  with  the  rulings  of  the  courts  and  the  Department  upon 
claims  under  the  settlement  and  other  laws  of  the  United  States. 

In  the  case  of  Durand  r,  Martin  (120  U.  S.,  367)  Martin  claimed  cer- 
tain lands  by  virtue  of  his  patent  from  the  State  of  California,  which 
had  selected  the  land  as  indemnity  for  land  lost  in  Sec.  16,  T.  22  S.,  E. 
G  pj.,  M.  D.  M.,  under  the  provisions  of  section  seven  of  the  act  of  March 
3,  1853  (10  Stat.,  244  to  247).  It  was  contended  that  his  title  was  bad,  for 
the  reason  that  said  township  had  never  been  surveyed  by  the  United 
States,  and  the  east  half  of  said  section  sixteen,  which  was  the  basis 
for  the  indemnity  selection,  was  within  the  boundaries  of  a  Mexican 
grant,  the  final  survey  of  which  was  approved  in  1859 ;  that  the  land 
in  question  was  within  the  exterior  boundaries  of  said  grant,  upon  which 
patent  issued  iu  1872,  excluding  the  land  from  the  claim.  The  coart 
said: 

It  is  trne  tliat  the  certificate  of  the  Commissioner  to  a  list  of  lands  which  were  not 
open  to  selection  at  the  time  they  were  selected,  nor  at  the  time  they  were  c-ertilied, 
would  not  pass  title  out  of  the  United  States,  hecause  he  had  no  authority  iu  law  to 
make  such  a  certificate.  But  the  case  is  quite  different  when  the  State  presents  for 
certification  as  an  existing;  selection  one  that  was  bad  when  made  hut  good  when  pte- 
sented.  Under  such  circumstances,  if  the  rights  of  no  third  parties  have  intervened, 
there  is  nothing  to  prevent  the  Commissioner  from  treating  the  selection  as  if  znxle 
on  the  day  of  presentation,  and  certifying  accordingly.  His  certification  is  ofea- 
lections  claimed  by  the  State  at  the  time  of  its  date,  aud  if  the  State  had  a  rigbt 
to  the  title  under  the  circumstances  existing  then,  it  was  within  his  official  authority 
to  make  the  transfer.  It  is  a  matter  of  no  moment  that  the  selection  was  bad  at  the 
time  it  was  made,  if,  at  the  time  of  its  presentation  for  title  it  was  good,  and  there 
were  no  intervening  rights  to  he  injured  by  reason  of  its  acceptance  and  ratificatioD 
by  the  United  States. 

Applying  the  principle  thus  announced  to  the  case  at  bar,  it  is  evi- 
dent that  said  selection  was  good  iu  1883,  which  was  prior  to  the  appli- 
cation under  the  homestead  laws. 

In  the  case  of  the  Southern  Pacific  Ilailroad  Company  v.  said  State 
(3  L.  D.,  88),  this  Department  held  that  selections  under  the  act  of  1866, 
made  prematurely  because  the  question  of  the  loss  to  the  State  had  not 
been  ascertained,  were  not  void  but  voidable,  and  served  to  except  the 
land  selected  from  the  grant  to  said  company.  See  also  State  of  Cali- 
fornia (3  L.  D.,  327). 

In  the  case  of  Niven  v.  the  State  of  California  (6  L.  D.,  439),  the  De- 
partment held  that  an  invalid  school  selection  of  record  bars  the  allow- 
ance of  an  application  to  enter,  but  that  the  application  to  enter  must  be 
considered  as  an  attack  upon  the  selection. 

In  the  case  at  bar  the  selection  became  validated  long  prior  to  the 
application  to  enter  and  lience,  the  attack  upon  it  must  fail. 

The  decision  of  your  office  must  be  and  it  is  hereby  revi^rsetl. 
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HOMESTEAD  EXTRY— EQUITABLE  ADJUDICATIOX 

William  H.  Martin. 

Where  the  failure  to  establish  x'esidence  within  six  months  from  date  of  original  entry- 
is  cansed  by  circumstances  beyond  the  control  of  the  entrymuu,  and  good  faith  is 
shown,  the  entry  may  be  submitted  to  the  Board  of  Equitable  Adjudication. 

First  Assistant  Secretary  Muldroic  to  Commissioner  Stockslagerj  October 

8,  1888. 

William  H.  Martin,  ou  September  8, 1881,  made  homestead  entry  of 
the  X  W.J  of  Sec.  2,  T.  142,  R.  55,  Fargo  district,  Dakota.  He  began  ta 
build  a  house  upon  tlie  tract,  himself  taking  up  his  residence  thereon 
May  8, 1882,  having  been  delayed  by  sickness  in  his  family  and  other 
causes  beyond  his  own  control,  fully  set  forth  in  his  final  proof.  Hia 
family  arrived  about  a  month  later.  His  house  is  a  one-story  frame 
building,  sixteen  by  twenty-six  feet ;  granary  fourteen  feet ;  and  other 
smaller  buildings.  Has  one  hundred  and  forty  acres  of  the  tract  under 
cultivation.  Final  proof  was  offered  October  27,  1886;  but  is  rejected 
by  your  office  on  two  grounds :  (1)  the  entryman  failed  to  take  up  his 
residence  upon  the  tract  within  six  months  after  entry.  You  suggest 
that,  as  there  is  no  adverse  claim,  the  case  might  be  submitted  to  the 
Board  of  Equitable  Adjudication  for  action,  were  it  not  (2)  that  you  fail 
to  find  good  faith  in  the  matter  of  residence  subsequently. 

Claimant's  family  remained  upon  the  tract  from  the  first  week  in  June, 
1852,  until  about  the  1st  of  November.  Having  seven  young  children, 
whom  he  desired  to  afford  the  facilities  of  education,  the  nearest  school- 
house  being  at  the  village  of  Page,  two  and  one  half  miles  away,  and 
the  winters  in  that  high  northern  latitude  being  so  severe  that  it  waa 
dangerous  to  the  lives  of  the  children  to  attempt  to  walk  that  distance 
regularly,  about  the  1st  of  November  each  year  he  has  removed  his 
family  to  the  village  of  Page — such  removal,  claimant  alleges  under 
oath, 

Being  but  temporary,  and  for  the  sole  audexprera  purpose  of  permitting  his  said 
children  to  attend  school,  and  fur  no  other  purpose  whatever ;  and  as  for  himself^ 
daring  his  said  absence  he  kept  up  his  daily  labors  at  and  upon  said  homestead,  re- 
turning to  said  village  of  Page  each  evening. 

Claimant's  final  proof  witnesses  corroborate  the  above  statement, 
witness  Berry  adding: 

lam  in  no  way  interested  in  said  claim,  and  consider  that  no  man  could  possibly 
act  in  better  faith  toward  the  government  in  this  matter  than  Mr.  Martin  has. 

Martin  having  established  bis  residence  upon  the  tract  in  good  faith 
iu  May,  1882,  I  do  not  consider  that  the  temporary  absences  under  the 
circumstances  above  set  forth,  constitute  an  abandonment  of  residence, 
or  militate  against  his  good  faith.  I  think  the  case  one  which  can  very 
properly  be  submitted  to  the  Board  of  Equitable  Adjudication,  and  so 
direct.    Your  decision  is  modified  accordingly. 
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TIMBER  CULTURE  CONTEST— APPLICATIOX  TO  ENTER. 

James  A.  Beckett. 

The  refusal  to  entertaiu  a  timber  culture  contest  necessarily  carries  with  it  the  re- 

jection  of  the  application  to  enter  accompanying  the  contest  affidavit. 
'.There  is  no  law  conferring  a  preference  right  of  entry  upon  one  who  breaks  live  acres 
of  a  tract  while  it  is  covered  by  the  uncanceled  timber  culture  entry  of  another. 

.First  Assistant  Secretary  Muldroic  to  Commissioner  Stocksla^ery  October 

8,  1888. 

On  January  12,  1885,  oue  A.  W.  Mitchell  initiated  contest  agaiust  the 
timber-culture  entry  of  William  Nicholas,  for  the  SE.  J  of  Sec.  28,  T. 
23  S.,  E.  35  W.,  Garden  City,  Kansas.  Trial  was  had  April  8, 1885, 
when  defendant  defaulted,  and  the  local  officers  recommended  the  can- 
cellation of  the  entry.    The  record  of  the  case  was  transmitted  to  your 

•  office.  Pending  action  by  your  office  upon  the  case — no  appeal  having 
been  taken  by  Nicholas — Mitchell  (on  October  2, 1886,)  filed  a  motion 
to  dismiss  the  contest,  and  simultaneously  one  James  A.  Beckett  filed 
application  to  contest  Nicholas'  entry  on  the  same  grounds.  The  local 
officers  refused  Beckett's  application.  Your  office  sustained  the  action 
of  the  local  oncers,  held  that  Mitchell's  motion  to  dismiss  was  practi- 

•  cally  a  waiver  of  his  preference  right  of  entry,  and  canceled  the  entry 
cf  Nicholas,  leaving  the  tract  open  for  entry  by  the  first  legal  applicant. 
It  was  entered  under  the  timber-culture  law  by  one  Charles  E.  Merriam. 

.February  8,  1887. 

Notice  of  such  action  was  given  Beckett^  who  on  February  19, 1887, 

•  presented  an  application  to  make  timber-culture  entry  of  the  tract. 
.This  application  was  refused  because  of  the  prior  entry  of  Meniam. 
From  this  action  Beckett  appealed  to  your  office,  and  from  your  adverse 
decision  he  appeals  to  the  Department — on  the  grounds  (1)  that  his  ap- 
plication was  prior  to  that  of  Merriam,  he  having  filed  an  application 
to  enter  at  the  same  time  he  filed  his  application  to  contest ;  (2)  Uiat 
Merriam's  application  to  enter  ought  not  to  have  been  accepted  until  he 
(Beckett)  had  been  allowed  the  usual  time  for  appeal  to  the  Department ; 
(3)  that  Beckett,  having  broken  five  acres  of  the  tract  prior  to  the  can- 
cellation of  Nicholas'  entry,  had  thereby  acquired  a  preference  right 
thereto. 

In  answer  to  which  it  will  be  sufficient  to  say : 

(1)  The  rejection  of  Beckett's  application  to  contest  Nicholas  entry 
necessarily  carried  with  it  the  rejection  of  his  accompanying  application 
to  enter  the  tract. 

(2)  Beckett  did  not  appeal  from  said  rejection  (of  his  application 
offered  October  2,  1886),  and  it  was  after  the  expiration  of  the  time  for 
making  such  appeal  that  Merriam's  entry  was  accepted  (on  February  8, 

.1887).    It  was  an  act  of  courtesy  or  grace,  and  not  demanded  bylaw. 
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that  Beckett  was  inforiQed  of  Merriam's  entry  at  the  last  named  date, 
and  he  wa«  then  no  longer  in  a  position  to  appeal  from  the  action  of  the 
land  department  in  permitting  anyone  to  make  entry  of  the  tract. 

There  is  no  law  allowing  preference  right  of  entry  to  any  person  who 
will  break  five  acres  of  a  tract  while  it  is  covered  by  the  yet  uncanceled 
entry  of  some  prior  entryman. 

Year  office  decision  of  June  15, 1887,  is  affirmed. 


SOLDIERS'  ADDITIONAL  HOMESTEAD— C'ERTIFICATION. 

Elisha  Lee. 

The  '* pending  cases''  excepted  from  the  regulations  of  February  13,  1363,  were 

those  then  pending  on  application  for  certification. 

Secretary  Vilas  to  Commissioner  Stodkslager^  October  9, 1888. 

On  January  13, 1886,  there  was  filed  in  your  office  the  application  of 
JBlisba  Lee  for  certification  of  his  right  to  make  soldiers'  additional 
homestead  entry. 

It  appears  that  Lee  made  original  entry  of  forty  acres  at  Boonville, 
Missouri,  on  June  30,  1873 ;  that  his  proof  thereon  October  4, 1875, 
failed  to  satisfy  your  office  of  his  compliance  with  law  in  the  matter  of 
residence,  and  that  your  office  by  letter  of  January  12,  1876,  directed 
the  local  officers  to  inform  ^^  Mr.  Lee  that  before  he  can  perfect  his 
entry  he  will  be  required  to  reside  upon  and  cultivate  the  land  for  such 
X>eriod  as  added  to  the  above  mentioned  term  of  military  service  will 
make  a  total  of  five  years  from  date  of  entry  as  required  by  law ;  ^  that 
the  local  officers  subsequently  reported  that  no  action  had  been  taken 
by  claimant,  and  that  on  March  30,  18S2  the  entry  was  canceled. 

Prior  to  said  cancellation,  and  on  November  15,  1875,  Lee  made  an 
additional  entry  at  Visalia,  California,  of  one  hundred  and  twenty  acres, 
which  was  canceled  on  October  14,  1885,  by  reason  of  the  failure  of  the 
original  entry. 

On  October  28,  1885,  claimant  filed  in  your  office  an  affidavit  alleg- 
ing  that  he  had  never  received  notice  of  the  order  cancelling  his  orig- 
inal entry,  that  in  fact  he  had  resided  on  the  claim  for  four  years  after 
making  proof,  and  asked  the  reinstatement  of  the  entry.  Corroborat- 
ing affidavits  were  also  filed  to  the  efl^ect  that  claimaut  had  resided  on 
the  tract  from  July  1, 1873  to  about  May  1, 1881.  Thereupon  by  letter 
of  your  office  dated  December  19,  1885,  said  original  entry  was  re- 
instated, and  has  since  been  patented. 

Meanwhile  the  tract  in  California  formerly  covered  by  his  additional 
entry  was  otherwise  appropriated. 

Lee  therefore  applied  for  certification  on  January  13,  1886,  as  above 
stated. 

3263— VOL  7 23 
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His  claim  to  certificatiou  is  based  on  tbe  ground  that  his  case  was  a 
pending  one  on  February  13,  1883,  the  date  of  the  circular  discontina- 
ing  the  practice  of  certification,  and  was  excepted  from  the  general 
provision  of  said  circular  by  the  terms  thereof. 

From  May  17, 1877,  to  February  13, 1883,  it  was  the  practice  of  your 
office  to  examine  thQ  papers  accompanying  each  application  for  the 
right  of  soldiers'  additional  entry,  and  if  the  applicant  were  found 
entitled  to  the  right,  to  issue  a  certificate  to  that  eflfect.  On  the  latter 
date  said  circular  directed  the  discontinuance  of  that  practice  and  pro- 
videdcertain  rules  to  be  followed  in  such  cases.  These  rules  required 
thatsuch  applicants  should  present  themselves  inperson  at  the  local  office 
of  the  district  in  which  the  land  desired  was  situated,  sign  certain  papers, 
and  make  certain  affidavits.  The  last  clause  of  the  circular  pi-ovided, 
that: 

These  rules  will  not  be  deemed  to  apply  to  cases  where  the  additional  right  bu 
heretofore  been  certified  by  this  offic<^,  nor  to  cases  now  pending,  or  which  maybe 
filed  in  this  office  prior  to  March  16,  1863.    (1  L.  D.,  654). 

It  is  true  the  additional  entry  in  California  was  subsisting  at  the 
date  of  the  circular.  That  fact  it  is  claimed  made  this  a  '^pendioj^ 
case"  in  the  purview  of  said  circular.  The  circular  of  18S3,  was  intended 
wholly  to  correct  the  evils  attending  the  practice  of  certification,  and 
its  scope  is  limited  to  that  intention.  It  directed  that  the  practice  of 
issuing  these  certificates  should  cease,  but,  in  order  to  save  harmless 
those  who  had  secured  their  certificates  under  the  former  practice  or 
taken  steps  so  to  secure  them,  it  provided  that  x)ending  cases  would  not 
be  subject  to  the  new  rules.  The  "  pending  Ciises"  excepted  by  the  cir- 
cular, therefore,  were  those  pending  on  application  for  certification. 
This  case  does  not  come  within  that  exception  for  the  application  for 
certification  was  not  made  until  1886. 

The  refusal  of  your  office  to  issue  said  certificate  is,  for  this  reason, 
affirmed.  Should  Lee  apply  to  make  entry  in  person  his  case  will  be 
adjudicated  anew. 


RAILROAD  GRANT— SETTLEMENT  RIGHT. 

Northern  Pac.  E.  K.  Co.  v.  Wiley. 

Land  covered  by  a  pre-emption  settlement  and  filing  at  date  of  definite  location  is  ex- 
cepted from  the  operation  thereof;  and  the  validity  of  the  pre-emption  claim 
cannot  be  questioned  by  the  company. 

Secretary  Vilas  to  Commissioner  StocJcsUigerj  October  9, 1838. 

I  have  considered  the  case  of  the  Northern  Pacific  R.  B.  Co.  t?.  Josiah 
Wiley,  on  appeal  by  the  former  from  your  office  decision  of  November 
1,  1886,  holding  that  the  SW.  J  of  SE.  J  of  Sec.  1,  T.  12  N.,  R.  17  E., 
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North  Yakima,  Washiugton  Territory  land  district,  was  excepted  from 
the  grant  to  said  company  of  July  2, 18G4  (13  Stat.,  365). 

This  tract  is  within  the  limits  of  the  withdrawal  made  on  the  filing, 
Jane  11, 1871),  of  the  map  of  general  route  of  the  branch  line  of  said 
company's  road.  It  is  also  within  the  granted  limits  of  said  grant  as 
determined  by  the  map  of  definite  location  of  said  road  west  from  Ya- 
kima city  filed  May  24,  1884. 

Ou  August  16,  1870,  Josiah  Wiley  filed  pre-emption  declaratory  state- 
ment for  this  tract,  together  with  other  land,  alleging  settlement  thereon 
November  1,  1869. 

On  February  8,  1873,  he  made  homestead  entry  for  the  land  included 
in  his  pre-emption  filing,  which  entry  wtis  canceled  November  12,  1879, 
upon  relinquishment. 

On  February  25, 1884,  said  Wiley  filed  a  pre-emption  declaratory  state- 
ment for  the  tract  in  controversy,  alleging  settlement  on  the  same  day, 
and  on  October  8,  1885,  made  proof  and  payment  therefor  upon  which 
the  local  officers  issued  final  certificate. 

Upon  the  examination  of  the  papers  in  your  office  it  was  decided  that 
Wiley's  claim  served  to  except  the  land  from  the  operation  of  the  grant 
to  the  railroad  company.    From  that  decision  the  company  appealed. 

In  the  appeal  it  is  said. 

The  claim  of  Wiley  existiug  nnder  his  honiestead  entry  Juno  11,  1879,  nnder  the 
rulings  of  the  Department  excepted  the  land  from  the  withdrawal  on  general  route, 
but  this  entry  was  canceled  November  12, 1879,  and  the  tract  then  became  public  land 
and  WAS  subject  to  the  company's  right  upon  the  definite  location  of  the  line  May 
24, 1884,  unless  some  intermediate  valid  adverse  right  had  attached  to  defeat  that 
right. 

It  is  further  claimed  that  the  settlement  and  filing  made  by  Wiley 
February  25,  1884,  could  not  operate  to  defeat  the  company's  claim  he 
having  relinquished  all  right  under  his  homestead  entry  and  having 
exhausted  his  pre-emption  right  by  a  former  filing.  Wiley's  statement 
that  he  first  settled  on  this  land  November  1,  1869,  is  not  contradicted. 
Admitting  the  truth  of  that  statement  it  is  seen  that  from  the  date  of 
that  settlement  up  to  the  date  of  the  cancellation  of  his  homestead  en- 
try November  12,  1879,  Wiley  was  asserting  such  a  claim  to  said  land 
as  served  beyond  question  to  except  it  from  the  operation  of  any  with- 
drawal taking  effect  within  that  period.  At  the  date  the  company' 
claims  its  rights  attached  under  the  map  of  definite  location,  Wiley  was 
on  the  land  and  had  of  record  a  claim  thereto  the  validity  of  which  the 
company  can  not  question.  W.  H.  Malone  v.  Union  Pac.  Ry.  Co.  (7  L. 
D.,  13)  Millican  v.  Northern  Pac.  R.  R.  Co  (id.,  85) 

Your  said  office  decision  is  affirmed. 
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SOLDIERS'    ADDITIONAL  HOMESTEAD— CJERTIFICATE—ATTORXEV, 

L.  D.  Chandler. 

The  exercise,  in  person,  of  the  right  to  make  soldiers'  adilitional  entry,  pending  final 

disposition  of  an  application  for  the  certitication  of  such  rij^ht,  preclades  farther 

action  on  said  application. 
The  Department  will  not  consider  questions  between  attorney  and  client,  arising  on 

application  for  soldiers'  additional  certificate,  where  the  claim  for  such  certificate 

no  longer  exists. 

Secretary  Vila^  to  Commhsioner  Stockslager,  October  9,  18S8. 

On  Jane  6,  18S2,  Messrs  Heylmaii  &  Kane,  as  attorneys  for  L.  D. 
Chandler  tiled  in  your  office  bis  application  for  certification  of  soldiers 
additional  homestead  right. 

Pending  action  thereon,  and  on  April  2,  1886,  there  was  filed  in  yoar 
office  by  Messrs.  Sickels  &  Hicko^,  as  attorneys  for  Chandler,  his  power 
of  attorney  in  favor  of  D.  K.  Sickels  authorizing  the  latter  to  prosecnte 
the  claim,  and  a  statement  by  said  attorneys  that  Chandler  ^^  now  de- 
sires to  make  an  entry  in  i)erson  under  the  circular  of  February  13, 
1883." 

On  examination  of  the  papers  in  the  case  your  office  on  May  19, 1886, 
found  that  Chandler  was  entitled  to  the  right  of  soldiers'  additional  en- 
try, and  decided  that  he  might  ^^  exercise  his  right  to  make  a  personal 
entry  under  the  circular  of  February  13, 1883."    (1  L.  D.  654). 

From  this  decision  A.  G.  Heylmun  **  surviving  partner  of  Beylmon 
&  Kane,"  appealed,  claiming  generally,  that  the  certificate  should  be 
issued  and  delivered  to  him. 

Pending  this  appeal,  it  appears  from  the  records  of  your  office.  Chan- 
dler went  to  the  local  office  at  Lamar,  Colorado,  and  there  on  Septem- 
ber 7,  1887,  made  his  additional  entry  in  person. 

This  action  on  his  part  makes  it  unnecessary  to  consider  farther  his 
application  for  certificate. 

As  the  certificate  would  be  only  the  evidence  of  his  right  to  make 
entry,  it  is  plain  that  its  issuance  now  would  not  serve  him,  as  he  has 
already  exercised  the  right.  No  judgment  on  the  question  of  his  right 
to  certification,  therefore,  will  be  rendered. 

Appellant  Ileylmun  complains  of  the  substitution  by  Chandler  of 
other  attorneys,  without  notice  to  him.  This  however  is  a  matter  be- 
tween client  and  attorney,  and  raises  questions  which  it  is  not  deemed 
appropriate  for  the  Department  to  consider,  the  fact  being  that  appli- 
cant, having  exercised  his  right,  has  removed  the  basis  of  his  claim  for 
certification. 

The  appeal  is  therefore  dismissed. 
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IIAILROAJD  GUANT- CONFLICTING   CLAIM. 

Northern  Pacific  R.  R.  Co.  v.  Johnson. 

When  land  is  excepted  from  the  operation  of  the  grant  by  reason  of  a  subsisting 
tiling  or  entry,  and  such  adverse  right  subsequently  ceases  to  exist,  the  land  in- 
volved does  not  thereby  become  subject  to  the  grant,  but  is  public  land,  open  to 
appropriation  by  the  tirst  legal  applicant. 

Secretary  Vilas  to  Commissioner  Stockslager^  October  9,  1888. 

I  have  considered  the  case  of  the  Northern  Pacific  Railroad  Com- 
pany V.  Erastus  J.  Johnson,  on  appeal  by  the  former  from  the  decision 
of  your  office  of  January  20, 1837,  declaring  valid  the  homestead  entry, 
Xo.  5878,  of  the  latter,  on  the  E.  J  of  NW.  J,  Seu.  5,  T.  9  X.,  R.  2  W., 
Washington  Territory. 

Tbe  records  show  that  the  Ipnd  was  covered  by  homestead  entry,  No. 
1651,  made  January  2,  18G9,  and  canceled  October  13,  1870,  and  was 
afterwards  embraced  in  homestead  entry,  No.  1G59,  made  November  23, 
1870,  and  canceled  October  29,  1873.  Said  land  was  also  included 
within  the  limits  of  a  withdrawal  ordered  upon  said  company's  filing  a 
map  of  general  route,  August  13,  1870.  The  company  filed  its  map  of 
definite  location,  September  13,  1873.  It  thus  appears,  that  at  the  time 
of  the  tiling  of  the  map  of  general  route  and  the  withdrawal  thereun- 
der, the  laud  was  covered  by  said  homestead  entry,  No.  1651,  which  was 
then  subsisting ;  and,  this  entry  having  been  subsequently  canceled, 
said  homestead  eutry.  No.  1659,  was  made,  which  was  asubsisting  entry 
on  tbe  land  at  the  date  of  the  filing  of  the  map  of  definite  location. 

The  land  was  listed  by  the  company  (as  per  list  No.  3),  December  31, 
1884,  and  thereafter,  October  18,  1886,  said  Erastus  J.  Johnson  made 
said  homestead  entry.  No.  5878,  now  under  consideration. 

The  act  of  July  2, 1864  (13  Stat.,  365),  under  which  the  land  is  claimed 
by  the  company,  only  grants  odd  sections  within  certain  prescribed 
limits,  to  which  the  United  States  '*  have  a  full  title,"  and  expressly 
excepts  from  the  grant  such  odd  sections  as  have  been  *'  reserved,  sold, 
granted,  or  otherwise  appropriated,"  and  to  which  "pre-emption,  or 
other  claims  or  rights  have  attached,"  at  the  time  the  line  of  said  road 
is  definitely  fixed,  and  a  plat  thereof  filed  in  the  office  of  the  commis- 
sioner of  the  general  land  office.  The  right  of  the  company  to  land 
under  the  grant  vested  *'  at  the  time  the  line  of  the  road  was  definitely 
fixed"  and  the  map  of  definite  location  filed.  Kansas  Pacific  li}'.  Co. 
r.  Dunmeyer  (113  U.  S.  p.  535).  The  grant  is  expressly  limited  to  odd 
sections  within  the  terms  of  the  grant  at  that  date;  if  not  then  subject 
to  the  grant,  there  is  no  provision  for  their  becoming  so  subsequently. 
Accordingly,  it  is  well  settled  by  the  decision  of  this  Department,  that 
when  an  entry  or  tiling  exists  at  the  date  when  by  the  terms  of  the 
grant  the  rights  of  the  grantee  vest  thereunder,  and  the  entry  or  filing 
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sabseqaeutly  ceases  from  any  cause  to  exist,  the  land  iavolved  doe^ 
not  thereby  become  subject  to  the  grant,  but  is  public  land,  open  to 
appropriation  by  the  first  legal  applicant.  (Talbert  v.  Northern  Pac.  B. 
E.  Co.,  2  L.  D.,  536 ;  Northern  Pac.  E.  E.  Co.  v.  Burt,  3  L.  D.,  490 ; 
Holmes  v.  Northern  Pac.  B.  B.  Co.,  5  L.  D.,  333 ;  Boeschlaub  v.  Union 
Pacific  By.  Co.  et  aLj  6  L.  D.,  750).  The  fact  that  there  was  no  entry 
subsisting  at  the  date  of  the  listing,  December  31,  1884,  is  immaterial; 
the  listing  of  the  land  by  the  company  in  no  way  affected  the  status  of 
the  land.  Boeschlaub  v.  Union  Pacific  By.  Co.  et  alj  supra. 
The  decision  of  your  office  is  accordingly  affirmed. 


PUACTICE— APPEAL-RULE  81. 

Northern  Pac.  B.  B.  Co.  v.  Martin^ 

Failure  to  appeal  from  the  decision  of  the  local  office,  defeats  the  ri^ht  of  appeal  from 
the  decision  of  the  General  Land  Office  affirming  the  action  below. 

Secretary  Vilds  to  Commissioner  Stockslager^  October  9, 1888. 

I  have  before  me  the  record  in  the  case  of  the  Northern  Pacific  Bail- 
road  Company  v.  John  Martin,  appealed  by  said  company  from  the  de- 
cision of  your  office,  dated  December  16,  1886. 

The  subject  matter  of  the  controversy  is  the  SE.  J,  Sec.  23^  T.  6  N^ 
B.  36  E.,  La  Grande  district,  Oregon. 

A  hearing  was  had  between  the  parties  in  Februarj',  1886,  which  re- 
sulted in  a  decision  by  the  local  officers  in  favor  of  Martin,  and  in  the 
rejection  of  said  company's  claim  to  the  land  in  controversy.  From  this 
decision  no  appeal  appears  to  have  been  taken,  and  it  was  affirmed  by 
your  said  office  decision  and  ''declared  final  and  the  case  closed." 

Bule  81  of  the  Bules  of  Practice,  as  amended  December  8, 1885  (4  L. 
D.,  285)  is  as  follows : 

No  appeal  shall  be  had  from  the  action  of  the  Commissioner  of  the  General  Land 
Office  afflrmiDg  the  decision  of  the  local  officers  in  auy  case  where  the  party  or  parties 
adversely  affected  thereby  shall  fail,  after  due  notice,  to  appeal  from  sach  decision  of 
said  local  officers. 

There  is  no  claim  by  said  company  that  it  was  not  duly  notified  of  the 
decision  of  the  local  officers,  and  no  excuse  whatever  is  oft'ered  for  not 
appealing  therefrom. 

The  facts  disclosed  by  the  record  bring  this  case  within  tlie  rule 
quoted  and  the  appeal  is  therefore  dismissed.  (N^orthern  Pacific  B.  B. 
Co.  V.  McNeill  6  L.  D.,  804). 
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MIXING  C'LAIM    PLACER— STATUTORY  EXPENDITURE. 

Stork  and  Heron  Placer. 

Tbe  cost  of  a  survey,  preliminary  to  the  location  of  a  ditch  for  the  development  of  a 
claim,  will  not  be  credited  on  the  required  statutory  expenditure  where  said  ditch 

has  not  been  dng. 

■ 

First  Assistant  Secretary  Muldrow  to  Commissioner  StocJcslager,  October 

9,  1888. 

On  April  26, 1887,  your  office  held  for  cancellation  tbe  cash  entry  of 
T.  F.  Van  Wagener  for  tbe  Stork  and  Heron  placer  mining  claim  em- 
bracing the  SW.  i  SE.  J,  Sec.  3,  and  the  W.  J  NE.  J,  Sec.  10,  T.  11  S., 
R.  80  W.  of  6th  P.  M ,  Leadville,  Colorado  land  district. 

The  reason  assigned  for  the  said  decision  was  that  the  claimant  had 
failed  to  show  that  the  requisite  amount  in  labor  and  improvements, 
has  been  expended  upon  or  for  the  development  of  the  claim. 

On  July  29,  1887,  counsel  for  claimant  filed  a  motion  for  review  of 
said  decision,  based  upon  the  affidavit  of  one  Samuel  S.  Harper  filed 
with  said  motion. 

The  said  affidavit  was  substantially  to  the  effect  that  in  the  fall  of 
1879,  the  affiant  a  co-owner  with  claimant  in  certain  mining  claims,  acting 
for  himself  and  his  associates,  employed  a  surveyor  and  caused  a  prelimi- 
nary line  to  be  surveyed  "  to  ascertain  if  it  would  be  feasible  to  bring 
water  through  a  ditch  from  the  Arkansas  River  to  work  the  ground 
claimed  by  deponent  and  his  associates  f  that  '^  the  actual  cost  of  such 
survey  was  between  $500  and  $1000."  That  such  ditch  survey  covered 
the  ground  now  embraced  in  the  Stork  and  Heron  Placer  claim  ;  that 
the  expenditure  thus  made  had  never  been  applied  to  any  other  ground 
for  which  patent  has  been  sought,  and  that  the  field  notes  of  such  sur- 
vey had  been  carefully  preserved. 

In  your  office  letter  of  July  29, 1887,  overruling  said  motion  you  say, 
''Such  expenditure  cannot  be  considered  as  showing  compliance  with 
the  statutory  requirement  under  which  said  entry  was  held  for  cancel- 
lation." 

In  your  conclusion  of  law  1  find  no  error. 

If  a  ditch  had  been  actually  dug  and  water  brought  therein  for  the 
development  of  the  claim  in  question,  the  cost  of  a  preliminary  survey 
might  be  legitimately  included  in  the  cost  of  the  ditch,  and  the  claim 
in  question  might  have  credit  for  the  cost  thereof  to  the  extent  it  was 
entitled  pro  rata  with  other  claims  benefited  thereby,  but  it  does  not 
follow  that  the  cost  of  a  preliminary  survey  may  be  credited  as  the  cost 
of  a  ditch  which  never  has  been  and  perhaps  never  will  be  constructed. 

Even  if  claimants  theory  should  -be  accepted,  and  the  cost  of  said  pre- 
liminary survey  be  applied  pro  rata  to  the  credit  of  the  claim,  the  evi- 
dence does  not  show  the  requisite  amount  of  labor. 
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The  evidence  shows  that  said  survey  cost  between  $500  and  $1000 
and  the  deputy  United  States  mineral  surveyor  certifies  under  oath 
that,  '<  the  interest  of  this  claim  in  the  projected  ditch  is  one  half."  So 
that  from  the  evidence  even  upon  claimant's  own  theory,  it  does  not  ap- 
pear that  this  claim  should  be  credited  with  the  sum  of  $500. 

As  there  is  no  contest  or  adverse  claim  in  this  case  however,  and  as 
the  requisite  amount  of  expenditure  may  have  .been  made  upon  the 
claim,  or  may  yet  be  made  thereon,  the  cash  entry  should  only  be  sus- 
pended, and  an  opportunity  afforded  claimants  to  make  proof,  after 
proper  notice,  showing  full  compliance  with  the  law. 

Your  said  decision  is  accordingly  modified  to  comply  with  the  above. 


IIOMKSTEAD  ENTRY— RESIDE XCE. 

Franklin  Farringer. 

Absences  diiriug  the  wiuter  Beason,  for  tlie  purpose  of  earning  money  to  improve  tbe 
landy  are  not  inconsistent  with  the  maintenance  of  residence  in  good  faith. 

First  Assistant  Secretary  Muldroiv  to  Commisi^ioner  Stockslager^  October 

9,  1888. 

1  have  considered  the  appeal  of  Franklin  Farringer  from  your  office 
decision  of  April  15,  1887,  rejecting  the  final  proof  offered  on  his  homo- 
stead  entry  of  the  SE.  J  of  Sec.  20,  T.  135  K,  R.  02  W.,  Fargo  land  dis- 
trict Dakota. 

The  entry  was  made  May  21, 1881,  and  the  claimant,  who  is  entitl€<l 
to  credit  for  one  hundred  days  service  in  the  army,  made  final  pi^oof  No- 
vember 11, 1886.  The  proof  was  rejected  by  the  local  officers  on  tbe  au- 
thority of  the  decision  of  your  office  in  the  case  of  liobert  E.  Pickert, 
wherein  it  was  held  that  failure  to  reside  on  the  land  during  the  winter 
season  is  but  a  partial  compliance  with  the  homestead  law  and  that  set- 
tlers cannot  obtain  title  to  government  land  by  "merely  making  sum- 
mer excursions  to  tracts  upon  which  they  have  made  entries.''  There 
can  be  no  objection  to  the  application  of  this  rule  in  any  case  where  the 
facts  justify  such  action. 

April  16,  1887,  you  affirmed  tlie  action  of  the  local  officers  in  reject- 
ing the  proof. 

It  is  stated  in  the  proof  that  the  claimant,  a  single  man,  duly  qual- 
ified, settled  upon  his  homestead  November  9, 1881,  and  established  his 
actual  residence  about  the  20th  of  the  same  month.  He  built  a  comfort- 
able frame  house,  dug  a  well  and,  at  the  date  of  the  proof,  had  broken 
and  cultivated  72  acres.    The  improvements  are  valued  at  $480. 

The  claimant,  in  a  corroborated  affidavit  states,  that  on  or  abont  No- 
vember 20,  IbSl,  he  had  completed  his  dwelling  house  and  moved  therein 
with  his  household  goods  and  kitchen  furniture,  consisting  of  a  bed, 
bedding,  table,  chairs,  wearing  apparel,  and  a  stove,  (set  up)  with  a 
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pipe  attached  extending  through  the  roof  of  the  building.  From  No- 
vember 20,  to  December  1, 1881,  he  remained  on  the  land  and  then  went 
away  and  did  not  return  until  April,  1882.  After  his  return  in  April 
he  pulverized  the  land  he  had  broken  in  1881,  and  sowed  the  same  to 
wheat  and  oats  and  planted  a  vegetable  garden. 

During  the  season  of  1882,  he  broke  about  fourteen  acres  of  land  dug 
a  well,  removed  rock  from  the  broken  land,  dug  a  draining  ditch  about 
twenty  rods  long,  and  harvested  about  ninety-seven  bushels  of  wheat 
and  seven  hundred  bushels  of  oats.  He  remained  on  the  tract  from 
April  to  December  22,  1882,  when  he  went  away  and  remained  absent 
until  April,  1883.  He  stayed  on  the  land  from  Ai)ril,  1883  to  Decem- 
ber 25, 1883.  During  the  year  he  planted  thirty-nine  acres  to  wheat 
and  oats.  The  greater  portion  of  the  crop  was  destroyed  by  hail  in 
Aognst  and  he  harvested  only  one  hundred  and  seventytive  bushels  of 
wheat.  He  broke  thirty- three  additional  acres  of  ground.  He  left  the 
place  in  December,  1883,  and  returned  in  April,  1884.  He  planted  sev- 
enty-two acres  to  wheat,  oats  and  barley  and  harvested  nine  hundred 
bushels  of  wheat,  two  hundred  and  fift}'  bushels  of  oats  and  forty  seven 
bushels  of  barley.  He  left  the  place  in  November  1884  and  returned 
in  April,  1883,  put  in  fifty-three  acres  to  wheat  and  harvested  six  hun- 
dred and  fifty  bushels.  He  remained  on  the  tract  from  April  1885,  to 
November  11, 1885,  when  the  proof  was  made. 

The  claimant  further  states  that  his  absences  have  been  caused  by 
bis  poverty  and  that  while  absent  he  was  working  at  various  places  as 
a  carpenter  and  that  ''during  each  and  every  absence  from  said  land 
he  has  left  all  of  his  household  goods,  kitchen  furniture,  farm  tools  etc. 
in  the  building  upon  said  laud  and  found  them  there  upon  returning  ; 
that  he  has  expended  all  the  proceeds  from  the  crops  grown  on  said 
land  and  all  the  monf'y  he  has  earned  outside  in  improving  the  same 
and  (for)  his  living  expenses ;  that  since  establishing  his  residence 
upon  said  tract  (in  Xovember,  188L)  he  has  had  no  other  home,  nor 
claimed  any  other;  tbsit  he  has  no  intention  of  abandoning  the  Land, 
that  it  is  now  and  he  intends  to  keep  ic  as  his  home  and  to  further  im- 
prove it  as  he  becomes  able  so  to  do." 

The  improvements  on  the  tract  are  ample  and  the  only  question  is  the 
snfticienc3'  of  the  residence.  Entryman  alleges  that  he  established  res- 
idence in  November  1881,  upon  the  tract  and  has  since  made  it  his  home 
and  that  his  absences  were  caused  by  poverty.  In  the  case  of  Charles 
C.  Boulton  (6  L.  D.,  338)  it  was  held,  that  actual  residence  having  been 
established,  and  valuable  improvements  made,  temporary  absences 
thereafter,  at  a  season  of  the  year  when  but  little  work  if  any,  could  be 
done  on  the  land,  are  not  inconsistent  with  good  faith  in  the  matter  of 
residence,  and  it  has  been  held  that  the  maintenance  of  residence  is  not 
inconsistent  with  absences  due  to  poverty  and  the  necessity  of  securing 
work  away  from  the  tract  in  order  to  earn  money  to  secure  a  support 
and  to  improve  the  land,  bad  faith  not  appealing.  Nellie  O.  Prescott 
(6  L.  D.,  245)  Israel  Martel  (id.,  5GG)  Denry  H.  Darris  (ibid.,  154) 
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The  fact  that  the  claimant  in  this  case  has  persistently  clang  to  this 
tract  and  has  each  year  added  to  its  value  by  making  improvements 
paid  for  by  money  earned  by  him  in  winter ;  that  he  left  his  hoosehold 
effects  in  the  dwelling  during  his  absences  and  returned  to  the  place  as 
soon  as  spring  opened  notwithstanding  his  statement  that  he  could  earn 
$3.50  a  day  working  at  hia  trade  as  a  carpenter,  strongly  indicates  that 
he  acted  in  good  faith.    William  A.  Thompson  (6  L.  D.,  57G). 

His  proof  is  satisfactory  and  should  be  accepted,  and  your  decision 
rejecting  it  is  reversed. 


SOLDIERS'  HOMESTEAD— CITIZENSHIP— RESIDKXCB. 

Paulus  Kundert. 

PateDt  is  not  authorized  under  a  soldiers'  homeiitead  entry  unless  it  appears  that  the 
en  try  man  is  a  citizen  of  ttie  United  States  at  the  date  of  final  proof. 

The  homestead  settler,  who  has  served  in  the  army,  is  required  to  reside  upon,  calti- 
vate,  and  improve  the  land  claimed,  for  a  period  of  at  least  one  year  after  he  shall 
have  commenced  his  improvements,  before  patent  shall  issue. 

First  Assistant  ISecretary  Muldrow  to  Commissioner  Stockslagir,  October 

11, 1888. 

On  March  27,  1883,  Paulus  Kundert  made  soldier's  homestead  entry 
for  the  SE.  i  of  Sec.  8,  T.  101  K,  R.  68  W,,  Mitchell,  Dakota. 

On  April  7, 1884,  he  made  proof  at  the  local  office  in  support  of  said 
eutr}',  and  same  day  final  certificate  was  issued  therefor. 

By  decision  of  July  2,  1886,  your  office  held  both  the  claimant  s 
original  and  final  entries  for  cancellation,  upon  the  ground  that  his  proof 
lacked  evidence  of  citizenship  and  that  it  was  unsatisfactory  as  to  resi- 
dence and  cultivation.    From  this  the  claimant  appeals. 

Section  2304  of  the  Revised  Statutes  entitles  each  honorably  dis- 
charged soldier,  who  served  in  the  army  of  the  United  States  duiing 
the  recent  rebellion  for  ninety  days,  and  who  has  remained  loyal  to  the 
government,  to  enter  upon  and  receive  patents  for  a  quantity  of  pablie 
land  not  exceeding  one  hundred  and  sixty  acres,  upon  compliance  with 
the  provisions  of  the  homestead  act  of  May,  1862.  This  act  requires 
the  homestead  applicant  to  be  a  citizen  of  the  United  States,  or  to  have 
filed  his  declaration  to  become  such. 

The  claimant  filed  such  declaration  in  Green  county,  Wisconsin,  on 
INovember,  1860. 

Section  2291  R.  S.  provides  that  a  patent  shall  issue  to  the  homestead 
claimant,  who  is  shown  by  his  duly  submitted  final  proof  to  have  com- 
plied with  the  law,  if  on  the  date  of  such  proof  he  be  a  citizen  of  the 
United  States.  The  claimant  states  in  the  proof  offered  that  he  has  not 
been  naturalized.  The  said  i)roof  should  therefore  be  rejected- 
It  further  appears  that  the  claimant  served  in  the  array  of  the  United 
States  for  a  total  period  of  four  years,  three  months  and  twenty-three 
days.     Section  2305  of  the  Revised  Statutes,  however,  requires  the 
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homestead  settler,  who  has  served  in  the  armj-,  etc.,  to  reside  upoD,  culti- 
vate and  improve  the  land  claimed,  ^'  for  a  period  of  at  least  one  year,. 
after  he  shall  have  commenced  his  improvements,  before  patent  shall 
issue." 

The  claimant  avers  in  final  proof  that  his  house  was  built  on  the  land- 
March  28, 1883,  at.  which  time  he  established  his  residence  therein,  and* 
that  his  improvements  consist  of  said  house,  seven  by  nine  feet,  and 
five  acres  broken  and  cultivated — total  value  $100.    He  also  states- 
that  about  October  20, 1883,  he  went  to  Dubuque,  Iowa,  to  get  work,., 
where,  in  consequence  of  an  accident  whereby  he  had  two  ribs  broken 
and  his  right  hand  injured,  he  remained  until  March  25th  following,, 
and  that  his  family  (wife  and  two  children)  did  not  reside  on  the  land* 

The  record,  therefore,  shows  that  in  October  following  the.claimaot's 
settlement  in  March,  1883,  the  claimant  left  the  laud,  to  which  he  re- 
turned in  the  latter  part  of  March,  1884,  i.  e.,  a  short  time  before  sub- 
mitting his  final  proof,  and  that  during  the  period  of  about  one  year 
between  his  settlement  and  proof  the  claimant  was  in  Dubuque  (pre- 
sumably with  his  family)  almost  half  the  time. 

The  foregoing,  when  considered  in  counection  with  his  meagre  im- 
provements and  the  fact  that  his  family  never  resided  on  the  tract,, 
might  well  raise  a  suspicion  of  bad  faith.  The  claimant,  however, 
seems  to  have  frankly  stated  all  the  facts  upon  which  he  seeks  to  com- 
plete his  entry,  and  although  he  fails  to  show  that  he  has  complied 
with  the  law,  I  am  not  prepared  to  find  from  the  record  before  me  that 
his  entry  should  be  canceled. 

No  adverse  claim  having  intervened  the  claimant  will  be  permitted,, 
within  the  statutory  period  of  two  years  following  the  expiration  of  five 
years  from  the  dateof  his  entry  (Section  2291,  Revised  Statutes)  to  fur- 
nish proper  evidence  of  citizenship,  together  with  further  proof  showing 
compliance  with  the  law. 

Your  decision  is  accordingly  modified. 


TIMBER  Ctrr.TURJ5  ENTRY— AMENDMENT. 

Charles  R.  Phillips. 

The  evidence  in  support  of  an  application  to  amend  an  entry  should  satisfactorily  show 
that  the  tract  covered  by  the  proposed  amendment  is  the  same  laud  which,  after 
a  personal  inspection,  the  entrymau  originally  selected,  that  the  first  entry  was 
erroneonsly  made,  through  no  fault  of  his,  and  that  he  exercised  due  care  in 
making  said  entry. 

On  satisfactory  explanation  an  amended  entry  for  one  hundred  sixty  acres  may  be  al- 
lowed, where  the  first,  through  error,  covered  but  eighty  acres. 

The  case  of  Ezra  A.  Barton,  cited  and  distinguished. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  October 

11,  1888. 

On  Jane  24, 1880,  Charles  R.  Phillips  made  timber-culture  entry  for 
the  SE.  i  SW.  i  and  SW.  J  SE.  J,  Sec.  10,  T.  18  S.,  R.  2  E.,  S.  B.  M.,  Los 
Angieles,  California. 
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Ou  August  9,  1886,  he  applied  to  amend  said  entry  so  as  to  inclade 
therein  the  NE.  J  SW,  J,  N.  i  SB.  J,  S W.  J  NE.  J,  of  said  Sec.  10. 

The  claimant's  application  to  so  amend  (transmitted  by  the  local  of- 
tice)  was  rejected  by  your  office  decision  of  December  18,  1886,  from 
which  the  claimant  appeals.  The  claimant  avers  in  his  application  that 
the  description  of  the  land  embraced  in  his  entry  (given  to  him  by  one 
E.  E.  Minor,  a '^  neighboring  settler '')  does  not  describe  the  land  he 
intended  to  enter,  to  wit:  the  tracts  named  in  his  said  application  to 
amend ;  that  the  land  entered  by  him  is  rocky,  worthless  and  ^'  inca- 
pable of  cultivation;"  and  that  *'  no  one  claims  in  any  way"  the  land 
which  he  now  seeks  to  enter. 

Your  office  held  that  the  claimant  had  "  failed  to  show  any  satisfac- 
tory reason  for  amending  his  entry  to  embrace  an  additional  area." 

The  Department  has  held  that  in  cases  of  bo^iaflde  mistake  made  by 
parties  exercising  ordinary  care  and  prudence,  and  in  the  absence  of 
intervening  adverse  rights,  the  lands  intended  to  be  taken  may  be  sub- 
stituted for  those  mistakenly  filed  upon  and  entered.  Cowan  r.  Asher 
(6  L.  D.,  785) ;  Henry  E.  Barnum  (5  L.  D.,  583). 

This  rule  applies  to  timber  culture  entries.  Christian  Zyssett(CL. 
D.,  355). 

By  the  pending  application  the  claimant  seeks  to  enter  in  lien  of  the 
eighty  acres  embraced  in  the  existing  entry,  one  hundred  and  sixty 
acres  in  the  same  section. 

Now,  wbile  the  fact  that  the  claimant's  application  is  for  more  land 

than  is  covered  by  the  entr^'  which  he  seeks  to  amend  may  not  be  in 

itself  sufficient  to  warrant  the  conclusion  that  the  claimant  has  failed 

to  exercise  ordinary  care  in  making  such  entry,  it  is  in  my  opinion  a 

circumstance  that  should  be  fully  explained. 

The  claimant  further  avers  that  he  "  has  been  familiar  with  the  land 
for  years,  and  has  heretofore  set the  corner  in  the 

center  of  the  section,  and  that  he  became  confused  and  deceived  when 

he  sent  up  the  description  for  the  two  forties." 

Although  it  might  be  inferred  from  his  application  that  the  claimant 
visited  the  land  before  making  the  present  entry,  it  does  not  clearly  ap- 
pear that  he  did  so.  The  claimant's  allegation  that  no  one  claimed  the 
land  which  he  seeks  to  enter  is  corroborated  by  two  affiants.  With  this 
exception,  the  claimant's  allegations  are  not  corroborated. 

The  claimant's  failure  to  submit  satisfactory  evidence  in  support  of 
his  application  may,  however,  be  the  result  of  ignorance.  No  batl  faith 
by  the  claimant  is  affirmatively  shown,  while  the  facts  as  stated  by  him 
may  possibly  be  true. 

The  Department,  in  the  case  of  Christoph  Nitschka(7  L.D,  155),  held 
that  the  provision  in  Sec.  2372  of  the  Revised  Statutes,  which  requires 
in  the  case  of  an  application  for  amendment  the  written  opinion  of  the 
register  and  receiv^er  as  to  the  existence  of  the  mistake  and  the  credi- 
bility of  the  witnesses  testifying  thereto,  may  be  properly  applied  to 
timber  culture  entries. 
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The  case  is,  therefore,  remanded  to  the  local  office  for  further  evidence, 
to  be  passed  upon  by  the  register  and  receiver  in  the  manner  stated. 
This  evidence  iShou id  satisfactorily  show  that  thetract  which  claimant 
now  applies  to  enter  is  the  same  laud  which,  after  a  personal  inspection, 
lie  had  originally  selected ;  that  the  present  entry  was  erroneously  made 
through  no  fault  of  said  claimant,  and  that  he  (claimant)  exercised  due 
care  in  making  the  same.  Should  the  claimant  produce  such  satisfac- 
tory evidence,  I  see  no  reason  why  the  amendment  asked  for  should  not 
be  allowed,  subject  to  any  valid  adverse  right  attaching  prior  to  the^ 
date  of  the  present  applic^ition.  In  the  event  of  the  claimant's  failure- 
to  submit  such  satisfactory  evidence  within  a  reasonable  time,  the  pend- 
ing application  will  be  rejected. 

Your  decision  is  modified  accordingly. 

I  deem  it  proper  to  add  that  the  ruling  herein  in  no  way  conflicts 
with  the  decision  in  the  case  of  Ezra  A.  Barton  (7  L.  D.,  261).  In  that 
ease,  it  was  held  that  the  exercise  of  the  right  of  pre-emption  for  eighty 
acres  precludes  the  allowance  of  an  amended  entry  for  an  adjacent 
eighty  acre  tract,  the  latter  being,  at  the  inception  of  the  original  claim, 
regarded  as  not  subject  to  appropriation. 

This  case  differs  from  the  one  cited,  in  that  the  land  whieh  the  claim- 
ant seeks  to  acquire  by  the  application  under  consideration  was  va- 
cant at  the  date  of  the  existing  entry,  and  is  the  identical  tract  which 
he  (claimant)  first  intended  to  enter. 


TIMBER  CUL.TI  HE  CONTEST    BREAKING. 

Jackson  v,  Grable. 

A  deficiency  of  one  quarter  of  an  acre  in  the  breaking  will  not  justify  cancellation,, 
where  the  failure  to  break  the  full  amount  was  the  result  of  a  mistake,  and  bad 
faith  does  Dot  appear. 

The  mistake  in  such  a  case  should  be  corrected  prior  to  final  proof. 

First  AsHiftant  Secretary  Muldrow  to  Commissioner  Stockslager^  October 

12,  1888. 

I  have  consiiiered  the  appeal  of  Francis  C.  Grable  from  your  decision 
of  June  6,  1887,  holding  for  cancellation  his  timber-culture  entiy  for 
Lots  1,  2,  3  and  4,  See.  2,  T.  IG  N.,  R.  28  W.,  North  Platte,  Nebraska. 

The  record  shows  that  Grable  made  timber-culture  entry  on  above 
tract  September  7,  1883,  and  that  Jackson  initiated  contest  against  the 
same  November  13,  1884. 

The  case  was  set  for  hearing  January  7,  1885,  when  both  parties  ap- 
peared. On  defendant's  motion  to  dismiss  the  case  for  defective  serv- 
ice, it  was  continued  until  February  19,  1885. 

On  the  adjourned  day  the  defendant  moved  to  dismiss  the  contest  ou 
the  grounds,  Ist,  That  the  allegations  of  contestant,  if  true,  did  not 
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•constitute  a  cause  of  action.  2nd,  Tliat  the  allegation  that  claimant 
made  the  entry  for  speculation  is  not  stated  as  a  fact,  but  as  a  matter 
■of  belief.  3d,  That  ottering  a  relinqnishment  for  sale  does  not  consti- 
tute a  cause  of  action. 

The  motion  was  overruled  as  to  the  first  objection  and  sustained  as 
to  the  second  and  third  objectioud. 

The  trial  was  then  proceeded  with  and  a  large  amount  of  testimony 
was  submitted  by  both  parties. 

The  evidence  shows  that  claimant  employed  one  S.  W.  Parrotte  to 

>  break  five  acres  of  said  tract  in  June,  1884,  and  paid  him  for  breaking 
that  amount.  Parrotte  broke  a  plat  which,  according  to  his  measare- 
ment,  covered  five  acres,  but  which,  in  reality,  amounted  only  to  four 
and  three  fourths  acres.  Parrotte  measured  the  laud  broken  by  step- 
ping it  off  and  calculated  it  at  five  acres.  Claimant  was  not  aware, 
until  after  contest  was  initiated,  that  the  amount  broken  was  less  than 

'five  acres.  The  witnesses  on  both  sides  testify  that  the  deficiency  did 
not  amount  to  more  than  one  fourth  of  an  acre. 

There  is  nothing  in  the  testimony  to  show  that  the  entryman  ever 
offered  the  claim  for  sale.  On  the  contrary,  it  appears  from  letters  sub- 
mitted at  the  hearing,  that  contestant's  attorney  wrote  to  claimant  with 
a  view  to  compromising  the  contest.    To  this  letter  claimant  replied*: 

I  do  not  feel  like  makiug  any  proposition  to  yoar  client,  for  I  am  sure  his  efforts 
will  only  result  in  annoyance  and  expense  to  him  and  the  same  to  me,  but  I  woald 
prefer  to  spend  the  amount  in  defence  of  a  principle. 

After  an  examination  of  the  testimony  submitted  at  the  hearing,  the 
local  officers  recommended  that  claimant's  entry  be  held  for  cancellation, 

>  notwithstanding  '^  that  he  has  substantially  met  the  requirements  of  the 
law.-'    June  6,  1887,  you  affirmed  this  decision  and  held  Grable's  entry 

Jot  cancellation.    From  this  action  Grable  appealed  to  the  Department. 
Claimant's  good  faith  should  be  taken  into  consideration  in  arriving 
.  at  a  proper  decision  in  this  contest.    Thompson  v.  Sankey  (3  L.  D.,  365) ; 
Peck  V.  Taylor  (3  L.  D.,  372). 

In  the  case  of  Easmussen  v.  Eice,  reported  in  6  L.  D.,  755,  it  was  held 

that  although  the  eutryman  had  only  broken  seven  acres  instead  of  ten 

acres  and  although  there  were  only  fifteen  hundred  trees  on  the  claim 

and  the  cultivation  had  been  defective,  still  his  entry  should  not  be 

« canceled  as  he  had  shown  good  faith. 

In  the  case  of  Vargason  v.  McClellan,  reported  in  6  L.  D.,  829,  it  was 
'held  that  failure  to  break  the  entire  amount  required  the  first  year  does 
not  necessarily  call  for  cancellation  on  contest,  when  it  appears  that  the 
entryman  has  acted  in  good  faith  ;  nor  does  the  right  of  the  contestant 
in  such  a  case  preclude  a  determination  therein  upon  principles  of 
equity. 

In  the  case  of  Lucas  v,  Ellsworth,  reported  in  4  L.  D.,  205,  there  were 
but  four  acres  and  sixty-seven  rods  planted,  and  yet  the  entry  was  not 
•  canceled  on  the  ground  that  the  entryman  acted  in  good  faith  and  the 
, party  who  did  the  planting  believed  that  he  planted  five  acres. 
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The  same  ruling  was  followed  in  the  case  of  ThompsoD  v.  Sankey,  re- 
ported in  3  L.  D.,  365,  and  in  Peck  v.  Taylor,  reported  in  3  L.  D.,  372. 
In  the  case  of  Thompson  v.  Sankey,  but  eight  and  one  half  acres  instead 
of  ten  were  planted,  and  in  the  case  of  Peck  v.  Taylor  but  eight  and 
three-fourths  acres  instead  often  were  broken,  and  yet  in  neither  instance 
was  the  entry  canceled. 

As  the  amount  of  breaking  done  was  by  mistake,  in  the  absence  of 
bad  faith,  it  is  sufdcient,  provided  the  mistake  be  corrected  before  final 
proof. 

Your  decision,  therefore,  holding  for  cancellation  the  timber-culture 
«ntry  of  Francis  C.  Grable  is  accordingly  reversed. 


COMMUTATION  PROOF— TRANSFEREE. 

Simon  Karpes. 

"Where  the  entryman's  only  excuse  for  not  making  proof  on  the  date  advertised  is 
the  UDexplained  fact  that  he  coold  not  obtain  money  wherewith  to  make  pay- 
ment, the  delay  can  not  be  properly  said  to  occur  through  no  fault  of  the  claim- 
ant. 

In  such  a  case  new  proof  will  be  required,  and  in  the  event  that  the  entryman  refuses 
or  neglects  to  make  such  proof  within  the  time  fixed,  due  opportunity  will  bo 
given  his  transferees  to  prove  that  he  had,  prior  to  transfer,  fully  complied  with 
the  law. 

JPir8t  Assistant  Secretary  Muldrow  to  Commissioner  Stockslamer,  October 

13, 1888. 

Simon  Karpes,  who  on  August  9, 1882,  made  homestead  entry  of  the 
SE.  J  of  Sec.  22,  T.  101,  R.  63,  Mitchell  district,  Dakota,  advertised  that 
he  would  make  final  proof  January  24, 1885,  but  failed  to  do  so  until 
February  3,  ensuing.  He  gives  as  his  reason  for  this  delay,  his  inability 
to  obtain  the  purchase  money.  Your  office,  by  letter  of  January  10, 
1887,  held  this  excuse  to  be  insufficient,  but  allowed  him  <' ninety  days 
in  which  to  make  new  proof,  showing  full  compliance  with  the  home- 
stead law,  in  default  of  which  his  cash  certificate  would  be  canceled, 
leaving  his  original  entry  intact." 

From  your  said  decision  the  Vermont  Investment  and  Guarantee 
•Company,  by  its  agent,  M.  H.  Rowley,  appeals,  alleging  (inter  alia),  that 
Karpes  was  informed  by  the  local  officers —  ' 

That  as  soon  as  he  could  get  the  money  it  would  be  received  at  the  local  office  with- 
-oat  prejudice,  upon  submittiug  an  affidavit  that  he  was  still  living  upon  the  land, 
which  was  then  the  practice  before  the  local  office.  The  mortgagee  furnished  the 
•claimant  the  sum  of  $450,  the  claimant  executing  a  mortgage  for  that  amount  against 
this  land — the  land  office  fees  ($201.50)  being  that  part  of  the  whole  amount  of  the 
mortgage.  The  claimant  has  also  conveyed  by  warranty  deed  this  land  to  other  par- 
ties, and  now  refuses  to  make  new  proof  unless  he  can  be  assured  of  |200  more  money. 
Olaimant  has  further  oonsptred  with  his  father  to  contest  this  cash  entry  for  the  pur- 
pose of  defeating  the  iiayment  of  said  mortgage,  and  has  acted  in  a  fraudulent  and 
^dishonorable  manner. 
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Where  tbe  claimant's  only  excuse  for  uot  making  proof  on  the  date 
advertised  is  the  naked,  unexplained  fact  that  he  could  not  obtain  the 
money  wherewith  to  make  x)ayment,  I  hardly  think  the  delay  could 
properly  be  said  to  occur  *^  through  no  fault  of  the  claimant  (See  Mina 
Lauderkin,  6  L.  D.,  782). 

I  affirm  your  decision  requiring  new  proofs  to  be  made.  Yoa  will  di- 
rect that  notice  be  served  upon  him,  and  also  upon  the  transferees,  that 
such  new  proof  must  be  made  within  a  reasonable  time  (to  be  fixed  in 
the  notice  given) ;  and  in  case  the  claimant  shall  refuse  or  neglect  to 
make  such  proof  within  the  period  appointed,  then  the  transferees  shall 
be  afibrded  opportunity  to  prove  that  claimant,  previous  to  transfer, 
had  fully  complied  with  the  requirements  of  the  law. 


COMMUTATION  PROOF— CITIZEXSHIP-ALIEXATIOX. 

Fritz  Schenrock. 

An  entryman  who  has  filed  declaration  of  intention  to  become  a  citizen  of  the  United 

States,  18  qualified  to  submit  final  commutation  proof. 
The  right  of  alienation  exists  where  there  has  been  due  compliance  with  law  and  the 

final  certificate  has  issued. 

First  Assistant  Secretary  Muldrotc  to  Commissioner  Stocl'slageTj  October 

16,  1888. 

May  26, 1883,  Fritz  Schenrock  made  homestead  entry  for  the  X.  ^ 
SE.  i,  and  the  SE.  J  SE.  J  of  Sec.  30,  T.  116,  R.  62,  Dakota,  alleging 
settlement  May  17, 1883.  He  made  final  proof  February  14, 1884,  nam- 
ing, among  others,  Ernest  and  William  Schon  as  witnesses.  The  proof 
was  approved  and  certificate  and  receipt  issued  February  29, 1884. 

The  claimant  states  in  his  proof  that  he  is  a  single  man,  forty-eight 
years  of  age,  and  a  naturalized  citizen;  that  in  May,  1883,  he  built  a 
frame  house,  six  by  twenty-four  feet,  on  said  tract  and  established  his 
actual  residence  May  23,  1883.  He  has  also  built  a  stable,  fifteen  by 
forty  feet,  has  dug  a  well  and  broken  seven  acres  of  ground.  The  land 
broken  has  not  been  cultivated.  He  values  his  improvements  at  $100. 
He  states  that  his  residence  has  been  continuous,  and  that  he  has  noC 
been  absent  at  all. 

By  letter  "0"  date<l  January  9,  18S5,  you  called  upon  the  claimant 
to  furnish  the  correct  orthography  of  his  last  name,  which  has  been 
given  both  as  Schonrock  and  Schenrock.  January  20,  1886,  the  local 
officers  trjinsraitted  an  affidavit  by  William  and  Ernest  Schon,  in  reply 
to  your  said  letter,  stating  that  the  correct  name  of  the  claimant  was 
Schonrock;  that  tliey  now  own  tbe  tract  in  question  and  have  no 
knowledge  of  the  whereabouts  of  Schonrock ;  that  they  have  made  in- 
quiry and  are  unable  to  find  him,  and  therefore  they  make  affidavit. 
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B3'  letter  of  February  16,  1886,  you  ilecide  the  case  as  follows: 

By  reason  of  apparent  lack  of  good  faitb  on  the  part  of  the  eutryiuaii  iu  that  he 
failed  to  cultivate  the  laud,  and  it  not  appearing  that  he  was  qtiaiitied  to  make  said 
entry,  and  having  disposed  of  the  hiud  before  it  was  shown  that  he  had  complied 
with  legal  requirements,  the  final  proof  is  rejected  and  the  case  and  original  entries 
are  held  for  cancellation. 

From  your  said  decision  an  appeal  is  taken  by  S.  M.  West,  attorney 
for  the  Western  Loan  and  Trust  Company  of  PiiTre,  Dakota,  vvliicli  has 
a  ufiortp:age  on  the  property. 

I  find  among  the  papers  a  certified  copy  of  a  declaration  of  intention 
to  become  a  citizen  of  the  United  States  made  May  11,  18S3,  by  said 
Fritz  Scheurock  before  the  clerk  of  the  district  court  for  the  county  of 
Spink,  second  judicial  district  of  Dakota.  This  paper  answers  the  ob- 
jection made  in  your  decision  as  to  his  qualifications. 

it  appears  from  a  certificate  furnished  by  the  register  of  deeds  of 
Spink  county,  Dakota,  that  there  is  on  record  in  his  oflBce  a  warranty 
deed  for  the  land  in  controversy  given  by  Fritz  Sehonrock  to  Ernest 
Schon;  said  deed  is  dated  March  12,  1884,  and  was  recorded  April  12, 
1884. 

The  fact  that  Sehonrock  sold  the  tract  thirteen  days  after  he  received 
his  final  certiticate  is  not,  of  itself,  conclusive  evidence  of  bad  faith. 

A  settler  who  has  complied  with  all  the  requirements  of  the  law  in 
good  faith  and  has  received  final  certificate  has  the  right  to  transfer  it. 
Myers  v.  Croft  (13  Wall.,  72);  Falconer  v.  Hunt  et  ah    (6  L.  D.,  617). 

The  proof  shows  that  the  claimant  settled  in  person  upon  the  land 
and  erected  a  dwelling  house  thereon,  and  that  he  has  improved  and  in- 
habited tue  same.  The  proof  was  accepted  by  the  local  office,  and  as 
there  is  nothing  iu  it  inconsistent  with  good  faith,  I  will  not  presume 
that  the  claimant  has  acted  in  bad  faith. 

Your  decision  is,  therefore,  reversed. 


ABANDONED  MIL.ITAKX  RESERVATION— ACT  OF  JULY  6,  1884. 

Connelly  v.  Boyd. 

Actoal  occupation  prior  to  the  establish  moot  of  the  reservation,  or  settlement  thereon 
in  good  faith  prior  to  January  1,  1884,  with  continuous  occupation  thereafter, 
must  be  shown  to  entitle  the  settler  to  the  right  of  homestead  entry  under  the  act 
of  Julys,  1S84. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stodcslager,  October 

18,  1888. 

I  have  considered  the  case  of  T.  F.  A.  Connelly  r.  W,  M.  Boyd  on 
appeal  by  the  latter  from  your  office  decision  of  April  2,  1887,  holding 
for  cancellation  liis  homestead  entry  for  Lot  1,  in  the  NB.  J  of  Sec.  1, 
T.  13  S.,  R.  34  E.,  and  the  W.  i  of  Lot  1,  in  the  NW.  J  of  Sec.  6,  T.  13 
S.,  R.  35  E.,  Bodie  land  district,  California. 
3263— VOL  7 24 


370  DECISIONS    KKLATING    TO    THE    PUBLIC    LANDS. 

Boyd  made  homestead  entry  for  this  tract  Septembers,  1884,  UDder 
the  act  of  July  5,  188:4  (23  Stat.,  103)  allegiug  settlement  November  25, 

1883.  Ou  September  16,  1884,  Counelly  made  application  to  make 
homestead  entry  for  the  same  laud  which  application  was  refused  by 
the  local  officers  because  of  Boyd's  prior  entry.  Upon  appeal  to  your 
office,  it  was  ordered  that  a  hearing  be  had  "to  ascertain  all  the  facts 
relative  to  the  settlement  and  improvements  of  the  respective  parties.'^ 
As  a  result  of  said  hearing,  the  local  officers  decided  that  Boyd  ha4 
made  a  real  settlement  and  improvements,  while  Connelly  had  failed 
to  do  either  in  person.  From  that  decision  Connelly  ap|>ealed  to  your 
office,  where  it  was  decided  that  neither  of  the  parties  had  any  right  to 
make  homestead  enlry  for  the  land  in  dispute  under  the  provisions  of 
the  act  of  July  5,  1«81.  Connelly's  application  to  enter  was  denied  and 
his  contest  dismissed  and  Boyd's  entry  was  held  for  cancellation.  From 
that  decision  Boyd  alone  appealed. 

The  land  in  controversy  is  a  part  of  the  military  reservation  known 
as  the  Camp  Independence  reservation.  The  use  of  the  reservation  for 
military  purposes  was,  as  shown  by  the  testimony,  abandoned  in  1877. 
On  November  20, 1883,  the  buildings  thus  abandoned  were  sold  at  pub- 
lic sale  after  due  notice  therefor,  one  of  the  conditions  of  said  sale 
being  that  the  buildings  should  be  removed  within  ninety  days  there- 
after. At  this  sale  Boyd,  the  homestead  entryman,  purchased  a  house. 
He  claims  that  he,  on  November  25th  established  his  residence  in  this 
house  and  that  his  purpose  in  going  on  the  land  was  to  make  it  his 
home.    The  only  work  done  by  him  on  the  land  prior  to  January  1, 

1884,  was  some  grubbing  to  prepare  the  land  for  cultivation.  Although 
Boyd  was  absent  from  this  land  a  part  of  the  time,  yet  he  seems  to  have 
made  his  home  in  this  house  from  about  the  time  he  purchased  up  to 
the  date  of  the  hearing. 

The  act  of  July  5, 1884,  after  providing  for  the  appraisement  and  sale 
of  abaudone<l  and  useless  military  reservations,  provides  further: 

That  any  settler  who  was  in  actual  occupation  of  any  portion  of  any  snch  reserva- 
tion prior  to  the  location  of  such  reservation,  or  settled  thereon  prior  to  January 
first,  eighteen  hundred  and  eighty-four,  in  good  faith  for  the  purpose  of  securiug  a 
home  and  of  entering  the  same  under  the  general  law,  and  has  continued  in  snch 
occupation  to  the  present  time,  and  is  by  law  entitled  to  make  a  homestead  entry 
shall  be  entitled  to  enter  the  laud  so  occupied,  not  exceeding  ime  hundred  and  sixty 
acres  in  a  body  according  to  the  government  surveys  and  sub-divisions.  Provided 
further,  That  said  lauds  were  subject  to  entry  under  the  public  land  laws  at  the  time 
of  their  withdrawal. 

By  the  failure  of  Connelly  to  appeal  from  your  office  decision  that 
decision  became  final  as  to  his  rights,  and  the  onl^^  question  now  to  be 
determined  is  as  to  Boyd's  right  to  make  homesteatl  entry  for  the  tracts 
claimed  by  him  under  the  provisions  of  the  act  above  cited. 

I  am  of  the  opinion  that  the  facts  presented  in  this  case  do  not  show 
that  Boyd  had  brought  himself  within  the  provisions  of  the  act  above 
cited.    At  the  time  he  bought  the  building  in  which  he  claims  after- 
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wards  to  have  eHtablished  his  residence,  it  was  with  the  express  stipu- 
lation as  set  forth  in  the  notices  of  sale  that  it  should  be  removed  within 
ninety  days  from  the  date  of  the  sale.  All  he  claims  to  have  done  prior 
to  January  1, 1884,  on  the  land  was  "  some  grubbing"  for  the  purpose 
of  preparing  the  land  for  cultivation,  but  the  amount  of  land  so  pre- 
pared is  not  shown.  The  only  improvements  he  has  on  the  land  so  far 
as  the  testimony  sbow8,  is  the  house  purchased  at  the  sale  above  spoken 
of,  and  ten  acres  of  the  land  under  fence.  Just  how  much  of  the  laud 
claimed  by  Boyd  was  actually  occupied  by  him  on  the  first  day  of  Janu- 
ary, 1884,  is  not  definitely  shown,  but  it  is  evident  that  he  had  not  all 
of  it  within  his  possession  and  control  since  it  is  shown  that  other  par. 
ties  were  living  on  and  cultivating  parts  thereof. 

1  am  of  the  opinion  that  Boyd  was  not  entitled  to  make  homestead 
entry  for  said  land,  and  your  said  office  decision  hohliug  his  entry  for 
cancellation  is  affirmed. 


FIXAL  PROOF— REPITBLICATIOX. 

Henry  P.  Harris. 

Where  the  proof  was  made  at  the  time  and  place  designated  in  the  notice^  but  before 
au  officer  not  named  therein,  it  may  be  accepted  after  republication  of  notice,  in 
the  absence  of  protest  or  objection. 

First  Assistant  Secretary  Mtildrow  to  Commissioner  Stockslager^  October 

18,  1888. 

On  March  29,  1883,  Henry  P.  Harris  made  homestead  entry  for  the 
SE.  i.  Sec.  14,  T.  133  N.,  R.  62  W.,  Fargo,  Dakota  land  district. 

On  October  4, 1883,  he  commuted  the  same  to  cash  entry,  and  on 
April  28,  1887,  yonr  office  by  letter  "G"  rejected  claimant's  final  proof 
and  said  "the  cash  certificate  and  original  entry  will  be  allowed  to 
stand,  and  he  may  submit  new  proof  properly  made  in  accordance  with 
law  and  existing  regulations,  whenever  he  can  show  full  compliance 
with  law." 

It  appears  from  the  evidence  submitted  on  final  proof  that  claimant 
established  actual  residence  April  1,  1883,  and  made  final  proof  Oc- 
tober 1,  1883.  His  improvements  consisted  of  a  house  ten  by  twelve 
feet,  valued  at  $100,  barn  eight  by  twelve  feet,  $50;  and  forty-five  acres 
of  breaking,  valued  at  $240. 

The  irregularity  in  final  proof  upon  which  your  office  rejected  the 
final  proof  was  the  fact  that  in  the  published  notice  it  was  stated  that 
the  testimony  of  the  witnesses  would  be  taken  before  W.  Ed.  Ruth- 
ruff,  notary  public,  at  Grand  Rapids  La  Moure  county,  on  October  1, 
1883,and  the  proof  as  submitted  showed  that  it  was  taken  at  the  said 
time  and  place  but  before  Homer  F.  Elliott,  clerk  of  the  district  court  of 
said  county. 
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On  August  2(3,  1887.  claimaot  filed  in  the  local  office  a  motion,  ad- 
dressed to  the  Commissioner  of  the  General  Laud  Office,  for  a  modifi- 
cation of  yonr  said  office  decision,  aiiiking  that  in  lieu  of  making  new 
proof,  he  be  permitted  to  advertise  his  intention  to  make  final  proof,  and 
that  upon  filing  proof  of  such  advertisement  and  a  certificate  of  the 
officer  before  whom  the  same  is  advertised  to  be  taken,  showing  that 
there  is  no  protest  against  claimant  making  final  entry  for  said  land, 
claimant's  proof  now  on  file  may  be  considered  sufficient  and  the  same 
go  forward  for  patent. 

This  application  or  motion  does  not  seem  to  have  been  considered  by 
your  office,  or  rather  the  name  has  been  treated  as  an  appeal  from  the 
decision  of  April  28,  1887,  and  being  so  before  me  it  will  be  treated  as 
such  appeal. 

Accompanying  said  motion  is  an  affidavit  of  the  entry  man,  Henry  P. 
Harris,  jr.,  in  which  he  states  that  when  he  made  homestead  entry  of 
said  land  it  was  his  bona  fide  intention  to  make  a  permanent  home  thereof 
and  use  the  said  land  in  establishing  a  nursery  and  for  other  agricult- 
ural productions  and  live  thereon  five  years  before  ottering  final  proof, 
and  that  in  pursuance  of  such  purpose  he  established  actual  residence 
thereon  April  1, 1883,  and  commenced  the  cultivation  and  improvement 
thereof,  but  becoming  satisfied  that  it  was  imi)ossible  to  succe^^sfully 
engage  in  the  nursery  business  there,  on  account  of  the  soil,  climate  and 
latitude  not  being  adapted  thereto  he  concluded  to  commute  his  said 
homestead  to  cash  entry  which  he  did  in  good  faith ;  that  since  his  said 
cash  entry  he  has  still  continued  to  cultivate  and  improve  said  land  of 
which  he  is  still  the  owner,  and  has  expended  by  way  of  new  improve- 
ments thereon  the  sum  of  $100.  That  he  made  said  cash  entry  in  good 
faith  and  for  his  own  use  and  benefit,  and  not  for  the  purpose  of  specu- 
lation nor  for  the  use  or  benefit  of  any  other  x)6rson  or  persons  whom- 
soever, but  that  since  making  said  cash  entry  he  has  not  continued  to 
reside  personally  on  said  premises  and  consequently  cannot  now  make 
the  necessary  affidavits  for  new  final  proof.  That  he  has  no  recollec- 
tion of  the  irregularity  of  making  his  final  proof  before  an  officer  other 
than  the  one  before  whom  the  same  was  advertised  to  be  made  and  if 
this  occurred  he  can  give  no  reason  therefor,  as  he  endeavored  to  follow 
the  directions  of  his  attorneys  and  the  local  officers. 

The  final  proof  shows  more  than  the  usual  amount  and  value  of  im- 
provements, and  the  improvements  were  described  with  more  than  usual 
particularity,  and  all  the  evidence  was  to  the  effect  that  claimant  bad 
not  been  absent  at  all  from  his  claim  after  settlement,  and  I  did  not 
reach  the  same  conclusion  therefrom  as  the  one  given  in  your  said  let- 
ter, i  e.,  that  his  improvements  were  meagre  and  chat  his  proof  in  the 
matter  of  residence  and  cultivation  was  of  an  unsatisfactory  nature. 

His  proof  in  these  matters  is  sufficient,  and  as  to  the  irregularity  of 
the  proof  in  being  taken  before  an  officer  other  than  the  one  named  in 
the  notice,  this  case  in  all  essential  particulars  so  far  a«  this  point  is 
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couceriieil,  is  similar  to  that  of  Jacob  Semer  (C  L.  D.,  345),  where  it  was 
held  that  the  claimaDt  should  publish  new  notice  of  intention  to  submit 
final  proof,  and  if  upon  the  day  advertised  for  final  proof,  no  protestor 
objection  sliould  be  filed,  then  thft  proof  made  before  should  be  accepted. 
If  protest  or  objection  shouhl  be  tiled  then  new  proof  should  be  made 
but  only  to  show  compliance  with  the  law  up  to  date  of  final  certiticate. 

This  is  practically^  what  is  asked  for  in  the  prayer  of  th«  petition  for 
modification  of  your  office  decision. 

You/  decision  is  accordingly  so  modified  as  to  require  appellant  to 
proceed  in  the  manner  above  indicated. 


PRACTICE— BURDEN  OF  PROOF- TIMBERCrLTIRE  ENTRY. 

Moss   r.   QlTINCEY. 

The  burden  of  proof  is  upon  the  contestant,  and  the  charge  mnst  he  established  by  a 
due  preponderance  of  the  testimony  to  warrant  cancellation. 

That  land  has  been  broken  does  not  exclude  it  from  timber-culture  entry,  if  it  is 
natnrallv  devoid  of  timber. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager.  Septem- 
ber 5,  1888. 

I  have  before  roe  the  appeal  of  Charles  B.  Quincey,  executor  of  one 
of  the  devisees  of  Frank  S.  Quincey,  deceased,  appearing  herein  for 
himself  and  on  behalf  of  the  other  devisees,  from  your  decision  of  Feb- 
ruary 15, 1887,  holding  for  cancellation  said  Frank  S.  Quincey's  timber- 
culture  entry.  No.  1875,  for  the  NE.  J  of  Sec.  7,  T.  9  S.,  R.  4  W.,  Con- 
cordia district,  Kansas. 

The  said  entry  was  made  May  15,  1879,  and  contest  was  initiated  by 
Miles  B.  Moss,  on  the  2d  of  August,  1883.  Trial  was  had  under  said 
contest  on  the  3d  day  of  December,  1883,  and  the  local  officers  rendered 
their  decision  on  December  26,  1883,  in  ftivor  of  contestant.  January 
17,  1884,  your  office,  on  nppeal,  reversed  the  said  decision  of  the  local 
officers.  On  April  30,  1885,  the  Department  remanded  the  case  for  re- 
bearing,  on  the  application  of  the  entryman,  and  on  July  7,  18H5,  there- 
hearing  so  ordered  was  had.  Thereafter  the  local  officers  rendered  their 
decision  (without  date,)  in  which,  after  reciting  the  record  history  of  the 
case,  and  stating  that  the  issue  was  whether  the  entryman  had  ten  acres 
of  the  tract  cultivated  to  timber  at  the  date  of  the  contest,  thev  con- 
eluded  as  follows : 

We  have  carefully  and  critically  examined,  considered,  and  weighed  the  testimony 
of  each  witness  in  the  case  and  the  evidence  as  a  whole,  and  onr  conclusions  and  find- 
ings therefrom  are,  tliat  the  plaintiff.  Moss,  has  failed  to  support,  by  a  preponderance 
of  the  testimony  submitted,  his  allogations  that  the  defendant  entrynjan  was  in  de- 
fault at  the  date  of  the  institution  of  this  contest.  We  therefore  recommend  that  this 
contest  be  dismissed,  and  that  this  entry  be  allowed  to  stand. 

By  your  said  letter  of  February  15,  1887,  you  reversed  the  decision  of 
the  local  officers,  upon  the  theory  that, — 

Between  the  date  of  entry  and  initiation  of  contest  the  land  continued  to  be  used  by 
the  defendant  for  general  fanning  purposes,  and  such  timber  as  he  may  have  planted. 
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or  cansed  to  be  planted,  on  the  land  was  never  properly  cultivated  or  protected,  else 
there  would  have  been  more  trees  than  the  inconsiderable  number  (something  less 
than  an  acre)  shown  by  the  evidence  to  have  been  growing  on  the  land  when  the  con- 
test was  begun. 

This  fiDdiDg,  of  an  alleged  failure  to  cultivate  and  protect  the  trees, 
would  seen)  to  be — as  its  form  suggests^— a  purely  inferential  one,  based 
wholly  on  the  supposed  fact — not  itself  affirmatively  *' shown  by  the  evi- 
dence"— that  only  "something  less  than  an  acre"  of  trees  were  growing 
on  the  land  at  the  date  of  the  contest.  Both  the  planting  and  the  culti- 
vating of  more  than  ten  acres,  on  more  than  one  occasion,  during  the 
period  between  the  making  of  entry  and  the  initiation  of  the  contest, 
were  affirmatively  testified  to  by  the  witnesses  for  defense,  while  ever>' 
witness  for  the  contestant  expressly  admitted  that  he  could  not  posi- 
tively contradict  these  allegations,  there  being  portions  of  the  tract 
amounting  to  more  than  ten  acres,  as  to  which  he  could  not  swear.  At 
the  date  of  the  hearing  (in  1885)  there  seems  to  have  been  between  ten 
and  thirteen  acres  of  trees  growing  and  in  fair  condition,  and  it  by  no 
means  clearly  appears  that  only  an  inconsiderable  portion  of  these  were 
trees  planted  before  the  date  of  contest.  The  burden  of  the  proof  was 
on  the  contestant,  and  I  concur  in  the  opinion  of  the  local  officers  that 
he  has  failed  to  establish  his  case  by  a  due  preponderance  of  testimony — 
and  this,  too,  although  the  defense  was  at  the  disadvantage  of  being 
unable,  owing  to  the  death  of  theentryman,  to  avail  themselves  of  his 
knowledge  of  the  facts,  either  on  its  own  presentation  of  the  facts,  or  in 
criticising  that  of  the  other  side.  I  attach  no  importance  to  the  point 
made,  that  the  tract,  having  in  great  part  been  broken  befoie  entry, 
was  no  longer  "prairie"  land.  If  it  was  naturally  devoid  of  timber,  it 
could  be  entered  as  a  timber  claim  under  the  act. 

Everything  considered,  I  think  that  the  contest  should  be  dismissed, 
and  the  heirs  and  devisees  of  the  entryinan  allowed  to  proceed  under  the 
entry. 

Your  said  decision  is  accordingly  reversed,  and  the  papers  transmitted 
with  your  letter  of  July  16,  1887,  are  herewith  returned. 


evidenck-brrden  of  proof-desert  x,ani>  extry. 

Perry  Bickfobd. 

In  proceeding  against  an  entry  the  burden  of  proof  is  upon  the  government,  and  a 
charge  of  frand  should  be  establiBhed  by  a  clear  preponderance  of  evidence  to 
'warrant  cancellation. 

The  partial  irrigation  of  a  tract,  while  held  under  a  previous  pre-emption  filing  of 
the  cntryman,  will  not  defeat  Jiis  right  under  the  desert  land  act,  where  the  work 
of  substantial  reclamation  remained  to  be  done  at  the  date  of  the  original  entry 
thereunder. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stocksla>ger^  October 

11,  1888. 

Perry  Bickford  on  the  18th  day  of  January,  1882,  filed  desert  land 
declaration  for  the  SE.  \  of  Sec.  10,  T.  15  N.,  R.  78  W.,  Cheyenne  land 
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district,  Wyoming  Territory.  He  made  final  proof  June  19,  upon  which 
final  certificate  issued  June  23,  1884.  On  September  25,  1885,  special 
agent  James  A.  George  rei)orted  said  entry  to  have  been  fraudulently 
made ;  your  office  ordered  a  hearing,  which  was  had  beginning  August 
10, 1886,  the  testimony  taken  before  Bichard  Butler,  clerk  of  the  district 
court  of  the  second  judicial  district  of  Wyoming  Territory.  Upon  the 
testimony  adduced  the  local  officers  decided  adversely  to  the  entryman  ; 
and  upon  Bickford's  appeal  your  office  sustained  the  action  of  the  local 
office,  and  held  the  entry  for  cancellation.  Bickford  appeals  to  this 
Department. 

At  the  hearing  there  were  but  two  witnesses  for  the  government,  one 
of  them  was  Special  Agent  George.  His  testimony  relates  mainly  to  the 
character  of  the  tract  as  he  found  it  at  the  date  of  his  examination  in 
September,  1885.     He  testifies: 

I  passed  over  the  land  of  the  Bickford  claim  some  sixteen  or  seventeen  times,  rid- 
ing back  and  forth  east  and  west  from  fifty  to  a  hundred  yards  apart,  search injij  for 
irrigating  ditches  on  the  land,  or  marks  that  would  show  where  ditches  had  been  in 

previous  years Only  one  ditch  or  sign  of  a  ditch  could  be  seen,  and  that 

was  taken  from  a  marshy  place  near  Bickford's  house  and  seemed  to  be  a  ditch  cut 

for  draining,  and  not  for  irrigation.     The  ground was  exceedingly 

wet ;  in  many  places  the  water  from  two  to  three  inches  deep,  and  in  some  places  the 

ground  was  so  soft  that  the  horses  sank  in  the  ground  over  their  fetlocks 

Mr.  Wilkins  had  men  with  sweeps,  dragging  the  hay  from  the  wet  ground  up  to  some 
high  knolls,  for  the  water  to  dry  out  before  putting  it  iu  the  stack.  I  went  to  Mr. 
Wilkins,  and  in  talking  with  him  suggested  that  the  bottom  land  would  be  fine  land 

to  raise  wheat  and  oats,  and  he  replied,  **  This  laud  is  too  wet  for  that." 

I  will  swear  that  on  careful  investigation  I  found  no  ditches  (except  the  one  already 
mentioned),  and  that  I  am  fully  convinced  that  there  is  not  one  acre  of  land  on  the 
whole  Bickford  claim  irrigated,  in  the  summer  of  1885  by  artificial  means,  the  result 
of  the  labor  of  Mr.  Bickford  or  of  any  one  hired  by  him. 

The  special  agent's  testimony  as  to  the  condition  of  the  claim  at  the 
date  mentioned  was  substantially  corroborated  bj"  witness  McCune. 
These  two  were  the  only  witnesses  for  the  government. 

The  conclusion  intended  to  be  drawn — and  which  the  local  officers 
and  your  office  draws — from  the  above  mentioned  testimony  is,  that 
the  land  never  was  desert  land,  and  hence  never  was  reclaimed. 

On  the  other  hand,  there  was  a  large  amount  of  testimony  adduced 
tending  to  show  that  the  tract  in  question  was  originally  desert  land- 
To  the  usual  question  as  to  "  whether  any  crop  could  have  been  raised 
upon  that  land  without  artificial  irrigation  that  would  reasonably  re- 
ward a  man  for  the  time  and  labor  of  producing  and  caring  for  it,''  sev- 
eral witnesses  answer  directly,  '*  No."  Mr.  Bickford,  the  defendant, 
testifies  that  there  was  a  '*  small  strip  of  not  over  ten  acres,  of  that 
amount,"  upon  which  some  grass  would  grow. 

In  1875,  be  cut  ten  or  eleven  tons  of  hay,  part  from  this  tract,  but 
mostly  •'  from  a  claim  afterwards  belonging  to  Mr.  Markle."  Witness 
Daugherty  testifies  that  in  1875,  Bickford  cut  from  the  quarter-section 
in  controversy  "three  or  four  loads,  probably  five  little  loa<ls;     .    .     • 
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they  had  ou  between  three  fourths  of  a  ton  and  a  ton  to  a  load."  Wit- 
ness McDowell,  who  has  known  the  tract  since  1870,  testifies  that  ia 
1870,  he  "  went  there  to  make  hay,  in  that  valley ;  .  .  .  did  not  cat 
any  hay  on  the  Bickford  claim  from  the  fact  that  there  was  no  ^rass 
grew  there  that  would  pay  to  mow."  Witness  Grant,  a  civil  eufjineer 
and  surveyor,  testifies  that  "in  '74  there  was  very  little  grass  on  this 
land."  Witness  Bailey,  who  lives  only  one  hundred  and  sixty  rods 
from  the  tract,  testifies :  "  There  was  probably  three  or  four  acres  that 
would  raise  a  little  hay,  perhaps  three  or  four  hundred  pounds  to  the 
acre;  the  balance  was  all  what  I  should  call  desert  land;  it  would 
raise  nothing  without  cultivation."  The  same  witnesses  testify  that 
the  tract  is  now  reclaimed.  Bickford,  the  defendant,  testifies  that  in 
1883,  he  cut  forty-five  tons  of  hay  from  the  tract.  The  other  witnesses 
are  not  certain  as  to  the  amount  cut  in  recent  ye^rs,  but  know  that  it 
has  greatly  Increased. 

Upon  the  two  questions  at  issue — viz.,  {1 )  whether  this  was  originally 
desert  land,  and  (2)  whether  it  has  been  reclaimed — considerable  light 
is  thrown  by  witness  McCune,  called  by  the  government  on  purpose  to 
prove  that  the  tract  never  was  desert  land,  and  that  it  never  has  l)een 
reclaimed.  He  testifies  that  in  187G,  there  were  "  five  or  six  or  ten  tons 
of  hay  cut." 

Q.  Was  it  all  cut  on  the  Bickford  place  T— A.  I  can't  exactly  ttll  what  ground  it  was 
cut  ou. 

Q.  Are  you  positive  that  they  cut  as  many  as  fonr  tons  of  hay  on  this  particular 
claim  that  year  f— A.  Well,  as  I  said  befiire,  I  wouldn't  be  positive  as  to  the  amount 
of  hay  cut. 

In  1879,  the  same  witness  testifies,  about  fifteen  or  twenty  tons  were 
cut  from  the  tract;  *'ln  1880  al)ont  the  same  amount;  in  1881,  it  would 
run  somewhere  in  the  same  neighborhood— judging  from  the  size  of  the 
stack;"  .  .  .  *'In  1885,  probably  fifty  tons."  This  increase  in  the 
yield  of  hay  he  ascribes  in  part  to  the  drainage  ditch  before  spoken  of 
by  this  witness,  which  "spreads  its  water  over  a  part  of  the  Bickford 
claim."  In  short,  the  testimony  of  the  principal  witnesses  for  the  gov- 
ernment corroborates  that  of  all  the  witnesses  for  the  defendant,  so  far 
as  to  show  that  the  tract  which  in  1876,  would  not  produce  over  four  to 
five  tons,  had  been  in  some  manner  so  reclaimed  as  to  produce  forty-five 
or  fiftv  tons. 

As  to  whether  the  ditch  referred  to  by  the  special  agent  was  for  drain- 
age or  for  irrigation  i)urposes,  and  whether  there  were  any  other  ditches, 
the  evidence  of  the  witnesses  for  the  defense  is  full  and  explicit.  The 
defendant  himself  gives  a  detailed  description  of  his  dit<;hes  and  whence 
the  water  in  them  was  obtained.     Witness  McDowell  describes — 

One  ditch  taken  from  a  spring  creek  on  the  Bickford  claim  running  about  or  almost 
parallel  with  what  is  known  as  the  ''hoj^hack"  which  I  should  judj^e  to  be  about  four 
hundred  yards  long,  is  but  a  small  ditch.  Another  from  the  mouth  of  the  same  spring 
creek  about  two  hundred  yards  long.  Another  small  ditch  about  a  hundred  yards 
from  the  head  of  the  first  ditch,  probably  seventy-five  yards  long.  The  land  on  the 
northeast  corner  of  the  claim  was  very  wet, 
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(This  is  probably  the  wet  place  spoken  of  by  the  special  agent;  the 
witness  goes  on  to  explain  its  origin:) 

which  wa8  caused  by  water  being  conveyed  from  the  North  Fork  (of  the  Laramie 
River)  about  three  quarters  of  a  mile  northeast  from  what  is  known  as  the  Markel 
claim,  and  runs  down  the  Markel  fence  till  it  strikes  the  northeast  corner  of  the  Bick- 
ford  claim.  There  are  no  ditches  that  convey  the  water  any  further,  though  the 
water  spreads  out  there  and  covers  quite  a  large  piece  of  ground.  There  is  another 
ditch  that  conveys  \»  ater  from  a  westerly  direction,  which  irrigates  about  seven  acres 
of  land  at  the  northeast  corner  of  the  Bickford  claim. 

The  special  agent  attempted  to  convict  this  witness  by  reference  to  a 
map,  of  error  as  to  the  direction  in  which  some  of  these  ditches  ran ; 
bat  the  essential  fact  of  the  existence  of  such  ditches  was  not  contro- 
verted. On  the  contrary,  it  was  corroborated ;  as  by  the  evidence  of 
witness  Daugherty  who  testified: 

Below  that  he  put  on  another  ditch,  probably  a  quarter  of  a  mile  long,  from  the 
same  creek  ;  then  the  neighbors  joined  together — Markel,  the  Welch  boys^  and  Bick- 
ford— ^aud  took  some  water  from  the  North  Fork  of  the  Laramie  River  and  irrigated  the 
east  side  of  the  claim. 

Witness  Bailey  testifies  that  there  were,  ^'on  the  23rd  day  of  Jnne^ 
1884,"  on  Bickford's  claim  "three  ditches  and  there  may'have  been  an- 
other one,"  which  ditches  he  describes  in  substantial  accordance  with 
the  preceding  witnesses. 

In  view  of  the  fact  that  in  a  proceeding  for  cancellation  of  an  entry 
the  bnrden  of  proof  is  upon  the  government,  and  that  such  entry  should 
not  be  canceled  except  upon  a  clear  preponderance  of  evidence  showing 
fraud,  I  am  of  the  opinion  that  the  government  has  failed  to  make  out 
a  case  against  the  defendant. 

Your  office  decision  referred  to  the  fact  that  the  entryinan  made  some 
improvements  upon  the  tract  prior  to  the  date  of  his  making  desert  land 
entry  of  the  same,  at  a  time  when  he  held  it  under  a  preemption  filing  ; 
and  adds  : 

The  fact  that  a  partial  irrigation  had  been  made  prior  to  the  time  of  the  desert 
entry,  though  it  was  done  by  clnimant,  is  adverse  to  his  interests;  for  one  can  not 
enter  under  the  desert  act,  land  which  he  had  reclaimed  prior  to  entering. 

The  facts  in  regard  to  this  branch  of  the  case,  as  a]>pears  from  the 
testimony  adduced,  are  simply  that  the  defendant,  while  holding  the 
tract  under  his  pre-em]>tion  filing,  made  two  or  three  ditches  from  twa 
hundred  to  five  hundred  feet  long — "  small  ditches,  that  were  made  with 
a  plow" — to  carry  water  on  a  few  acres  of  the  lower  portion  of  his  claim ; 
but  not  until  he  had  made  his  devsert  land  entry  did  he  enter  systemati- 
cally upon  the  work  of  reclaiming  the  entire  tract. 

In  view  of  the  facts  herein  set  forth,  I  reverse  your  office  decision  of 
May  5,  1887,  holding  Bick ford's  entry  for  cancellation. 
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DESERT  LAND— SPECULATIVE  ENTRY'. 

Andrew  Whitehead. 

A  desert  land  entry  not  made  in  good  faith  for  the  exclusive  use  and  benefit  of  the 

entryman  will  be  canceled. 

First  AsHistant  Secretary  Muldrow  to  Commissioner  Stockslager^  October 

19, 1888.  - 

It  appears  from  the  record  iii  this  case  that  oq  May  2,  1883,  Andrew 
Whitehead  made  desert  land  entry,  No.  202,  for  the  N  W.  J  of  SE.  J  and 
N.  i  of  Sec.  27,  SW.  \  SP].  i  and  E.  J,  SB.  J,  Sec.  22,  W.  J  SW.  J  Sec. 
23  and  W.  J  NW.  J  Sec.  26,  T.  4  N.,  R.  3  W.,  Boise  City,  Idaho. 

On  August  20,  18S3,  Whiteliead  relinquished  the  SW.  \  of  the  SE.  J 
of  Sec.  22  of  said  entry,  and  on  September  18,  1883,  the  same  was  to 
that  extent  canceled  by  tlie  local  officers. 

By  letter  "  P  "  of  your  office,  dated  April  27,  18S6,  your  predecessor 
held  said  entry  for  cancellation,  upon  the  report  of  Special  Agent  A. 
S.  Caldwell,  of  date  October  5,  1885,  on  the  stated  ground  that  the  same 
was  made  in  the  interest  of  the  Idaho  and  Oregon  Land  Improvement 
Company;  and  allowed  claimant  the  usual  period  of  sixty  da3's  within 
which  to  apply  for  a  hearing  to  show  cause  why  his  entry  should  be  sus- 
tained. 

An  appeal  was  taken  by  claimant  from  this  holding,  but  said  appeal 
was  treated  by  your  office  as  an  application  for  a  hearing,  and  in  pursu- 
ance thereof  a  hearing  was  ordered  by  office  letter  of  July  12, 1886. 

Trial  was  regularly  had  before  the  local  officers — the  same,  after  sev- 
eral continuances,  having  been  closed  on  January  10,  1887. 

Upon  the  testimony  taken  the  local  officers  found  in  favor  of  the 
government  and  recommended  that  claimant's  entry  be  canceled. 

On  appeal  from  this  finding,  your  office,  on  June  17,  1887,  affirmed 
the  same,  holding  that  claimant  had  not  complied  with  the  law  as  to 
reclamation  and  that  his  entry  was  made  in  the  interest  of  said  Idaho 
and  Oregon  Land  Improvement  Company. 

Claimant's  appeal  from  this  latter  decision  brings  the  case  here. 

The  testimony  shows  that  a  number  of  ditches  were  constructed  ou  the 
•claim  In  question,  but  as  to  their  capacity  and  sufficiency  for  the  purposes 
of  irrigation  and  reclamation  of  the  land,  the  evidence  is  conflicting  and 
doubtful.  The  work  of  constructing  these  ditches  was  done  under  the 
superintendence  of  one  Daniel  B.  Lev^an,  who  also  made  a  survey  and 
plat  of  the  premises  before  the  trial,  for  which  purpose  he  was  employed 
and  paid  by  Robert  E.  Strahorn,  who  is  general  manager  of  said  Idaho 
and  Oregon  Land  Improvement  Company.  Claimant  is  a  lawyer  by 
profession,  and  in  June,  1883,  he  entered  the  employ  of  said  company 
as  tiieir  attorney,  and  continued  in  such  employment  for  the  period  of 
about  one  year.  At  the  date  o.f  trial  he  was  residing  in  the  city  of  Den- 
ver, State  of  Colorado.  He  did  not  attend  the  trial,  but  on  the  affi- 
davit of  Domer  Stutt,  who  acted  as  attorney  for  him  at  the  hearing, 
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statiug  simply  that  he  (Whitehead)  "  will  not  be  able  to  appear"  before 
the  local  oflBcers  at  Boise  City  on  the  day  of  trial,  his  deposition  was 
ordered  to  be  taken,  which  was  accoiilingly  done  and  the  same  is  on 
file  in  the  record. 

By  a  certain  paper  writing  styled  an  indenture,  made  and  entered 
into  by  and  between  said  Idaho  &  Oregon  Land  Improvement  Com- 
pany, as  party  of  t^^e  first  part,  and  said  Andrew  Whitehead,  as  party 
of  the  second  part,  dated  April  24, 1886,  the  original  of  which  is  on  file 
among  the  papers  in  this  case,  it  is  provided: 

That  the  said  party  of  the  ilrst  part,  for  and  in  consideration  of  the  sum  of  fonr 
tlionsand  dollars,  lawful  money  of  the  United  States  of  America,  to  it  in  hand  paid 
by  the  said  party  of  tlie  second  part,  the  receipt  whereof  is  hereby  acknowledged 
does  by  these  presents  grant,  bargain  and  sell,  convey  and  confirm  unto  the  said  party 
of  the  second  part,  and  to  bis  heirs  and  assigns  four  hundred  statutory  inches  of 
water,  said  water  to  be  taken  out  of  and  from  the  Caldwell  canal,  which  receives  its 
supply  from  the  Boise  river  at  a  point  about  eight  miles  east  of  the  town  of  Caldwell 
in  the  county  of  Ada  in  the  Territory  of  Idaho. 

And  it  is  further  provided  in  said  indenture  that  the  water  thereby 
conveyed  is  to  be  used  only  on  the  claim  now  in  question,  and  that  the 
same  shall  be  held  by  the  grantee  therein  and  his  heirs  or  assigns 
forever. 

This  indenture  purports  to  be  duly  signed  and  acknowledged  by  the 
president  and  secretary  of  the  said  Idaho  and  Oregon  Land  Improve- 
ment Company,  and  on  the  back  thereof  the  following  endorsement  ap- 
pears : 

Recorded  at  request  of  Robert  E.  Strahorn,  May  1st,  A.  D.  188(5,  at  30  minutes  past 

1  P.  M.,  in  book  11  of  Deeds,  Page  590. 

C.   S.   McCOXNKLL, 

Becorder. 

It  appears  from  the  deposition  of  claimant  that  in  answer  to  the  cross- 
interrogatory,  *'  have  you  sold  or  assigned  or  agreed  to  sell  or  assign  to 
any  person  or  corporation  the  land  embraced  in  your  said  desert  entry, 
or  any  portion  thereof  T'  he  stated:  "I  have  never  at  any  time  sold 
nor  assigned  my  desert  land  claim,  t.  e.,  the  land  embraced  in  said  claim 
nor  any  portion  thereof  to  any  person  or  persons  or  corporation,  and 
have  made  no  contract  with  reference  thereto,  except  the  one  dated 
April  24,  1886,  a  copy  of  which  is  hereto  attached.*" 

The  paper  thus  referred  to  by  claimant  is  a  written  agreement,  bear- 
ing even  date  with  the  water  right  deed  or  indenture  before  mentioned, 
and  made  and  entered  into  by  and  between  said  claimant,  as  party  of 
the  first  part,  and  said  Idaho  &  Oregon  Land  Improvement  Company, 
as  party  of  the  second  part. 

Its  provisions  are  chietiy,  first:  that  the  party  of  the  first  part,  in 
consideration  of  one  dollar,  and  the  covenants  and  agreements  of  the 
second  part  thereinafter  following,  ''  doth  lease,  demise  and  let  unto  the 
party  of  the  second  part,  its  successors  and  assigns,"  all  the  land  cov- 
ered by  his  said  desert  entry,  except  that  part  theretofore  relinquished 
by  him,  as  stated,  and  also  the  water  right  conveyed  to  him  by  said 
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company,  as  aforesaid,  ^'  To  bave  and  to  hold  the  same  until  the  con- 
veyance hereinafter  specified  have  been  made  unto  the  said  party  of  the 
second  part,  its  successors  and  assigns." 

Second:  that 

Said  parfy  of  the  first  part  hereby  covenantn  and  agrees  to  and  with  the  said  party 
of  the  second  part  that  he,  his  heirs  and  assigns,  will  at  any  time  after  making  Hnal 
proof  or  obtaining  a  patent,  (as  said  party  of  the  second  part  may  elect)  for  the  tracts 
of  land  hereinbefore  described  or  any  part  thereof,  to  wit:  said  desert  entry,  number 
two  hundred  and  two,  from  the  government  of  the  United  States,  on  demand  of  the 
the  said  party  of  the  second  part  its  successor  or  assigns  execute,  sign,  seal,  acknowl- 
edge and  deliver  to  the  said  party  of  the  second  part,  its  successors  and  assigns,  a 
good  and  sufficient  warranty  deed,  if  after  patent,  or  a  quit  claim,  if  after  the  final 
proof  and  before  patent,  free  from  all  incumbrances  placed  thereon  through  or  by 
the  party  of  the  first  part,  his  heirs  of  assigns,  of  the  following  described  tracts  of 
land,  being  part  and  parcel  of  the  premises  hereinbefore  described,  to  wit:  The  east 
one-half  of  the  southeast  one  quarter  of  section  twenty-two  0^),  the  west  one  half  of 
the  southwest  one  quarter  of  section  twenty-three  (23),  the  northwest  quarter  of 
the  northwest  quarter  of  section  twenty-six  (:^),  the  east  one-half  of  the  northeast 
one  quarter  and  the  north  one-half  of  the  northwest  quarter,  and  the  northwest  quar- 
ter of  the  southeast  quarter  and  the  southeast  quarter  of  the  northwest  quarter  of 
section  twenty-seven  (27),  all  in  township  four  (4)  north,  range  three  (3)  west  of 
Boise  Meridian,  and  also  three  hundred  inches  of  water  flowing  in  said  Caldwell  canal 
and  the  right  to  the  use  of  the  same,  being  three- fourths  of  the  water  and  the  water 
right  this  day  conveyed  by  the  said  party  of  the  second  part  to  the  said  party  of  the 
first  part. 

By  the  third  clause  of  said  agreement  it  is  provided  that  if  said  entry 
should  be  rejected  or  disallowed  by  the  government,  or  if  claimant 
should  for  any  reason  fail  to  prove  up  and  procure  patent  for  the  land 
embrace* I  therein,  then  and  in  that  event  he  would  immediately  reron* 
vey  to  said  company,  the  water  right  aforesaid. 

The  fourth  clause  provides  that : 

Said  party  of  the  tirst  part  covenantu  and  agrees  that  he  will  exercise  due  diligence 
and  nse  his  best  endeavors  to  make  fiual  proof  and  secure  a  patent  from  the  govern- 
ment of  the  United  States  of  and  to  the  said  tracts  of  land  embraced  in  the  said  des- 
ert entry ;  but  said  first  party  shall  not  be  held  tor  a  failure  to  procure  patent  as 
aforesaid,  and  all  necessary  expense  connected  therewith  shall  be  borne  by  the  party 
of  the  second  part. 

And  it  is  further  provided  in  said  agreement,  on  the  part  of  said  com- 
pany, that  alter  ])atent  shall  have  issued  from  tlie  United  States  for  the 
land  in  question  and  the  deed  of  conveyance  shall  have  been  made  to  it 
by  claimant  as  thereinbefore  provided,  the  possession  of  the  remainder 
of  said  claim  will  be  surrendered  by  the  company  to  claimant,  together 
with  one  hundred  inches  of  water  from  said  Caldwell  canal. 

It  is  a  sifjnificant  fact,  worthy  of  note  in  this  connection,  that  this 
agreement  was  not  admitted  to  record,  as  was  the  water  right  deed  from 
said  company  to  claimant  made  on  the  same  day,  either  ''at  the  request 
of  Robert  E.  Strahorn  ''  or  any  one  else,  but  the  existence  of  the  same 
seems  to  have  been  a  matter  only  within  the  knowledge  of  the  parties 
thereto  until  brought  to  light  through  means  of  the  hearing  ordered  in 
this  case. 
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It  is  difficult  to  conceive  bow  claiinaut  could  have  expected,  in  the 
face  of  this  agreement,  to  make  tinal  x)roof  of  his  claim  under  the  law 
and  existing  rules  and  regulations  governing  the  administration  thereof^ 
and  yet  it  appears  from  the  testimony  that  he  ap)>Iied  before  trial  to  be 
allowed  to  make  his  proof. 

By  said  agreement  he  not  only  attempts  to  convey  to  the  Idaho  & 
Oregon  Land  Improvement  Company  a  present  interest  in  said  entry, 
but  he  agrees  to  convey  to  said  company,  absolutely,  nearly  three- 
fourths  of  the  land  covered  thereby,  after  he  shall  have  made  proof  and 
received  patent  therefor,  with  the  jjroviso  that  the  company  shall  be  at 
all  the  expense  attending  the  making  of  said  proof  and  procuring  a 
patent. 

Now,  while  it  may  be  contended  that  the  existence  of  said  agreement 
does  not  necessarily  show  that  the  entry  in  question  was  originally 
inade  in  the  interest  of  the  Idaho  &  Oregon  Land  Improvement  Com- 
pany', yet  it  is  very  evident  that  the  same  has  been,  since  the  date  of 
said  agreement,  and  is  at  present,  held  by  claimant  in  the  interest  of 
said  company;  and  this  fact,  when  considered  in  connection  with  all  the 
other  circumstances  of  a  suspicious  nature  that  surround  this  case,  is 
strongly  persuasive,  in  my  judgment  that  said  entry  was  not  made  in 
good  faith  for  the  exclusive  use  and  benetlt  of  the  claimant,  but  that  in 
fact  the  same  was  made  in  the  interest  of  said  Idaho  &  Oregon  Laud 
Improvement  Company. 

'rhis  is  a  case  in  which,  in  view  of  its  x)eculiar  circumstances,  much 
weight,  in  my  opinion,  should  be  given  to  the  finding  of  the  local  offi- 
cers upon  the  testimony  submitted  in  their  presence,  and  after  a  careful 
examination  of  the  whole  record,  I  am  not  disposed  to  disturb  the  same. 
The  decision  of  your  office  sustaining  the  finding  below  is  therefore  af- 
firmed. 


ACT  OF  JUNE  16. 18 80— PREFERENCE  RIGHT. 

Smith  et  al.  v.  Mayland. 

The  rule  laid  down  in  Freise  v.  HobsoD,  with  respect  to  the  right  of  purchase  under 

the  act  of  June  15,  IHdO,  must  govern  in  all  cases  not  then  finally  adjudicated. 
A  premature  purchase  under  said  act,  while  the  right  of  purchase  was  suspended  in 

the  interest  of  a  contestant,  may  be  recognized  a^  valid  if  the  contestant  waives 

his  preference  right  of  entry. 
A  waiver  of  the  preference  right  of  entry  by  a  successful  contestant  will  not  confer 

upon  a  third  party  any  right  as  against  the  original  entry  man. 

First  AsHistant  Secretary  Muldrow  to  Commissioner  Stockslager^  October 

20,  1888. 

Heinrich  Mayland,  on  March  29, 1879,  made  homestead  entry  for  the 
SW.  J  of  Sec.  8,  T.  30  S.,  R.  27  W.,  Garden  City  district,  Kansas. 

On  May  25, 1885,  Charles  S.  Smith  initiated  contest  against  Mayland 
for  abandonment.    Mayland  made  defanlt  at  the  hearing  (August  19, 
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1885);  and  his  entry  was  canceled  by  your  letter  "C,''  of  July  2,  1886. 
He  appealed  neither  from  the  decision  of  the  local  office  nor  of  your 
office. 

Prior  to  the  said  canceHation,  however — to  wit,  oa  September  24, 
1885 — he  purchased  the  tract,  under  section  two  of  the  act  of  June  15, 
1880  (21  Stat.,  237). 

On  July  27,  1880 — within  less  than  thirty  days  after  notice  of  cancel- 
lation — one  George  C.  Hays  ap])lied  to  file  for  the  tract,  alleging  settle- 
ment on  the  20th  of  same  month  ;  accompanying  said  application  with 
affidavits  setting  forth  that  he  had  resided  continuously  on  the  laud 
since  October  1,  1885,  and  had  improved  it  to  the  extent  of  $150.  His 
application  was  rejected  (July  28,  1886,)  because  of  the  prior  purchase 
by  Mayland.  Hays  appealed,  claiming  that  his  filing  should  have  been 
accepted,  subject  to  the  preference  right  of  the  contestant  (Smith). 

Your  office  decision  of  September  15,  1886,  holds  that: 

Under  the  rulings  in  force  at  the  time  Mayland's  purchase  was  made,  his  entry  or 
purchase  was  properly  aUowed — it  being  then  in  order  for  a  claimant  to  purchase 
under  the  second  section  of  the  act  of  June  15,  1880,  at  any  time  during  the  {>eudency 
of  contest,  thus  acquiring  title  not  only  as  against  others,  but  the  contestant  as  well. 
The  recent  ruling  (case  of  Freise  c.  Hobson,  4  L.  D.,  580,)  changing  this  practice,  does 
not  affect  rights  acquired  prior  thereto  (HoIIants  v,  Sullivan,  5  L.  D.,  115). 

In  this  respect  your  office  decision  is  in  error.  "  The  rule  laid  down  in 
Freise  v.  Hobson  must  govern  in  similar  cases  not  then  finally  adjudi- 
cated." (Roberts  v.  Mahl,  6  L.  D.,  446.)  As  the  case  at  bar  was  not 
finally  adjudicated  at  the  date  of  the  decision  ju  the  Freise  p.  Hobson 
case  (June  21,  1886),  the  rule  laid  down  therein  must  govern.  In  other 
words,  "the  initiation  of  the  contest  suspended  the  right  to  purchase 
under  the  act  of  June  15,  1880,  until  the  final  disposition  of  such  con- 
test (Clement  v.  Ileney,  6  L.  D.,  041).  But  a  right  suspended  is  not  a 
right  destroyed.  The  suspension  continues  only  until  the  expiration 
of  thirty  days  from  date  of  receii)t  by  the  contestant  of  the  decision  in 
his  favor.  Should  contestant  neglect  or  waive  the  exercise  of  such 
preference  right,  there  would  then  exist  no  reason  why  the  claimant 
may  not  exercise  his  right  to  purchase  under  the  act  of  June  15,  1880; 
or  why  his  prior  and  premature  exercise  thereof  might  not  be  recog- 
nized as  valid. 

It  is  quite  possible  that  in  the  case  at  bar  the  appellant  (Hays)  filed 
for  the  tract  with  the  consent  of  the  contestant,  the  latter  purposely 
refraining  from  taking  advantage  of  the  thirty  days  preference  right 
allowed  him  by  the  law.  While  such  refraining  might  properly  be  con- 
strued as  a  waiver  by  contestant  of  his  preference  right,  it  could  not 
confer  upon  a  third  party  any  right  as  against  Mayland  which  such 
third  party  did  not  previously  possess.  (See,  as  bearing  incidentally 
upon  this  point,  Bachman  v.  Smith,  5  L.  D.,  293.) 

For  the  reasons  herein  given  I  affirm  your  said  office  decision  of  Sep- 
tember 15,  1886,  awarding  the  tract  in  controversy  to  Mayland,  the 
purchaser  under  the  act  of  June  15,  18S0. 
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TIMBER    CLOTURE    EINTRY-RELIXQUISHMENT. 

Ferdinand  Favro. 

The  cancellation  of  a  timber  calture  entry  is  warranted  where  the  executor  and  sol& 
devisee  of  the  entryman  files  a  reliuqnisbment,  and  it  appears  tliat  compliance 
with  the  law  could  not  be  shown  within  the  life  of  the  entry. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  October 

22,  1888. 

I  have  considered  the  appeal  of  Ferdinand  Favro  from  your  decision 
of  February  23,  1887,  rejecting  the  reliuquishmeut  of  timber  culture 
entry,  made  by  Mariano  Galdos,  for  the  SE.  ^,  Sec.  28,  T.  12  S.,  R.  3  W.^ 
Los  Angeles,  California. 

Said  relinquishment  is  executed  by  Charles  F.  Francisco,  the  sole 
devisee  and  executor  of  said  Galdos,  deceased. 

It  appears  from  the  record  that  said  Mariano  Galdos  made  timber 
culture  entry  April  28,  1881,  and  died  about  April  12,  1885,  leaving  a 
will  which  was  duly  admitted  to  probate  and  by  which  said  Francisco 
was  appointed  executor  and  sole  devisee  of  said  Mariano  Galdos,  de- 
ceased. 

Subsequent  to  the  admission  of  said  will  to  probate,  the  said  Charles 
F,  Francisco  duly  qualified  as  such  executor,  and  thereafter  sold  to 
Ferdinand  Favro,  for  the  sum  of  one  hundred  and  thirty  dollars,  the 
house  and  barn  situated  on  said  tract  and  formerly  belonging  to  said 
Mariano  Galdos,  deceased. 

On  April  6,  1886,  the  said  Charles  F.  Francisco,  filed  with  the  local 
ofificers,  an  affidavit  in  which  he  stated  that  he  had  relinquished  all  his 
claim  to  said  tract  as  such  executor  and  devisee,  and  in  which  he  further 
said  that  he  would  not  comply  with  the  provisions  of  the  timber-culture 
act  as  to  the  same.  It  does  not  appear  that  the  local  otHcers  took  any 
action  upon  this  relinquishment,  except  to  transmit  it  to  your  office. 

On  January  9,  1886,  Fiivro  made  application  to  have  said  timber-cul- 
ture entry,  canceled  and  to  enter  said  tract  as  a  homestead,  and  alleged 
continuous  residence  thereon  since  January  1, 1885.  He  has  cultivated 
between  ten  and  twelve  acres  of  said  tract  and  is  willing  to  comply  with 
the  provisions  of  the  homestead  law,  and  there  is  no  adverse  claimant* 

In  your  decision  of  February  23,  1887,  you  reject  the  relinquishment 
executed  by  said  Charles  F.  Francisco  on  the  ground  "that  this  office 
does  not  recognize  the  right  of  an  executor  or  devisee  to  relinquish  the 
entry  of  a  deceased  timber  culture  claimant,  so  as  to  terminate  the  in- 
terest of  the  heirs." 

It  appears  from  the  affidavits  submitted  in  this  case  that  said  Galdos 
was  a  single  man,  a  native  of  Peru,  without  known  heirs  at  the  time  of 
his  death;  and  that  during  the  time  he  occupied  said  tract  of  land  he 
never  plowed  five  acres  thereof  or  in  any  manner  whatever  complied 
with  the  requirements  of  the  timber-culture  of  law. 
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The  timber-culture  law  provides — 

That  IK)  6ual  certitiuate shall  be  given,  or  p.itttut  ii^iie,  for  the  land  so  entered  un- 
til the  expiratiou  of  eight  years  from  thedat:)  of  niich  entry  ;  atulif,  at  the  expiration 
of  Mich  time,  or  at  any  time  within  five  year^i  thereafter,  the  person  miking  such  en- 
try, or  if  he  or  she  be  dead,  his  or  her  heirs  orlegal  representatives,  shall  prove  by  two 
erediblo  witnesses  that  he  or  she  or  they,  have  planted,  and  for  not  less  than  eight 
yearn  have  cultivated  ami  protected  such  quantity  and  character  of  trees  as  afon^aid  ; 
that'  not  less  than  twenty-seven  hundred  trees  were  planted  on  each  acre,  and  that  at 
the  time  of  making  snub  proof  there  shall  be  then  growing  at  least  six  hundred  and 
eeveuty-tive  living  and  thrifty  trees  to  each  acre,  and  shall  receive  a  patient  for  such 
tract  of  land. 

Under  tbe  facts  stated  above  the  presumptiou  is  that  the  dead  eiitry- 
luau  left  110  lieirsiu  this  country,  but  if  he  left  heirs  it  would  be  impossi- 
ble for  them  to  make  the  proof  required  (within  the  time  required)  of 
eight  years  cultivati<in  of treis,  as  it  is  now  more  than  seven  yeai*s  since 
said  entry. 

The  legal  re|)reseutative  of  his  estate  declines  to  comply  with  the  law, 
and  has  formally  relinquished  all  interest  in  the  land.  Under  this  state 
of  facts  it  seems  to  me  to  be  entirely  proper  to  cancel  said  timber-culture 
entry  and  to  permit  Favro  to  make  homestead  entry  for  said  land  if  there 
be  no  reason  for  rejecting  his  application  other  than  appears  in  this 
record. 

Without  passing  oil  the  question  of  the  right  of  an  executor  and  de- 
visee of  a  deceased  timber-culture  entry  man  to  relinquish  such  entry, 
your  decision  for  the  reasons  given  is  reversed. 


HOMESTEAD  EN^TRY— EQUITABLE  ADJUDICATIOX. 

GOBAN   SaNDBERG. 

A  homestead  entry  should  be  submitted  to  the  Board  of  Equitable  Adjndication  where 
the  final  proof  is  not  made  within  the  life  iime  of  the  original  entry. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  October 

22,  1888. 

I  have  considered  the  case  arising  upon  the  appeal  of  Goran  Sand- 
berg  from  your  office  decision  of  May  17,  1887,  rejecting  his  final  proof 
upon  his  homestead  entry  for  the  SE.  4  of  Sec.  18,  T.  104,  R.  54,  Mitchell 
district,  Dakota. 

Sand  berg  made  said  homestead  entry  July  5, 1880.  He  alleges  that  he 
took  up  his  residence  on  the  claim  May  18, 1881 — ten  months  and  thirteen 
days  having  elapsed  since  entry.  He  left  the  land  May  21,  1881 — after 
having  spent  three  days  thereon,  and  remained  away  until  September  12, 
same  year.  He  again  left  September  26,  and  remained  away  till  January 
20, 1882.  How  long  he  was  upon  the  place  on  this  occasion  he  does  not 
state.  He  was  absent  two  or  three  times  in  the  snmmer  of  1882,  and 
three  times  in  1883;  the  length  of  these  absences  are  not  set  forth,  ex- 
cept that  one  of  them  was  four  months. 
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I  coucur  iu  vour  couclusion  that  the  establish  meat  of  actual  residence 
in  May  of  1881,  is  not  shown,  but  as  it  appears  that  the  claimant  has 
actually  resided  upon  the  tract  since  the  fall  of  1885,  and  has  made  im- 
provementts  thereon  amounting  to  $385,  I  affirm  your  decision  allowing 
the  original  entry  to  stand,  and  affording  the  entryman  opportunity^  to 
*  make  new  proof  when  he  can  show  five  years  continuous  residence.  As 
such  residence  can  not  now  be  shown  to  have  been  maintained  for  five 
years,  prior  to  the  expiration  of  seven  years  from  date  of  entry,  such 
proof,  when  made,  will  necessarily  have  to  be  submitted  to  the  Board 
of  Equitable  Adjudication. 

HOMESTEAD— so LDIBRS'  DECLARATORY  STATEMENT. 

Orlando  Starkey. 

The  homestead  right  is  not  exhaasted  by  tiling  a  soldier*^ declaratory  statement,  and 
abandoning  the  tract  covered  thereby,  where  such  filing  was  rendered  inopera- 
tive by  reason  of  a  prior  valid  adverse  claim. 

First  Assistant  Secretary  MuXdrow  to  Commissioner  Stockslager^  October 

23,  1888. 

1  have  considered  the  appeal  of  Orlando  Starkey  from  your  office  de- 
cision of  March  17,  1887,  refusing  to  permit  him  to  transmute  his  pre- 
emption declaratory  statement  for  the  W.  J  NE.  J,  NW.  J,  SE.  J,  and 
SB.  i,  SW.  J,  Sec.  33,  T.  33  N.,  R.  47  W.,  Valentine,  Nebraska  land 
district,  to  a  homestead  entry. 

It  appears  from  the  record  that  the  said  Starkey,  by  an  attorney  in 
fact,  filed  his  soldiers'  declaratory  homestead  statement  for  NE.  ^,  Sec. 
17,  T.  33  K,  R.  48  W.,  on  May  6,  1884,  and  on  July  1,  18S4,  he  removed 
to  said  land  to  establish  his  residence  thereon  but  found  the  same  iu 
possession  of  one  Timothy  Morrissey,  who  claimed  to  have  resided  there- 
on under  a  declaratory  statement  filed  April  10, 188:4,  and  being  satisfied 
that  said  Morrisey  had  a  valid  prior  right  at  the  time  applicant  filed 
his  said  soldiers'  declaratory  statement  Starkey  settled  upon  the  land 
first  above  described  on  July  2,  1884,  and  on  July  22,  1884,  he  filed 
his  pre-emption  declaratory  statement  for  the  same,  and  has  since  re- 
sided thereon;  that  his  improvements  consist  of  a  house,  stable,  milk 
house,  fifty  acres  fenced,  twelve  acres  broken,  all  of  the  value  of  $200. 

Applicant  claims  that  his  agent  was  only  authorized  by  his  power  of 
attorney  to  file  soldiers' declaratory  statement  for  him  upon  said  NE.  J 
Sec.  17,  provided  the  same  was  vacant ;  that  he  was  ignorant  of  the 
prior  filing  of  said  Morrisey  therefor,  and  as  he  received  no  benefit  in 
any  way  from  his  said  soldier's  declaratory  statement  and  as  the  time 
for  making  final  proof  under  the  pre-emption  law  for  the  laud  he  now 
holds  will  expire  April  7, 1887,  and  he  is  poor  and  unable  to  pay  the 
government  for  the  land,  he  ought  now  to  be  allowed  to  transmute  his 
said  pre-emption  declaratory  statement  therefor  to  a  homestead  entry. 
3263— VOL  7 25 
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In  your  said  letter  you  say,  ^^the  party  exhausted  his  homestead 
right  when  he  made  S.  D.  S.  No.  147, 1  must  therefore  decliue  to  grant 
the  request." 

In  this  conclusion  I  do  not  concur. 

While  it  is  true  t^iat  but  one  homestead  or  pre-emptive  right  can  be 
exercised  by  each  individual,  aud  while  the  law  declares  that  a  party 
haviug  filed  an  intention  to  claim  sach  right  as  to  one  tract  of  land^ 
should  not  file  a  second  declaration  as  to  another,  it  means  in  a  case 
wherein  the  first  was  for  a  tract  open  to  such  filing,  and  whereon  the 
rights  thereby  claimed  might  ripen  into  an  entry.  Hannah  M.  Brown 
(4  L.  D.,  9). 

It  was  also  held  by  this  Department  in  the  Brown  case  supra^  that, 
^^  when  the  law  restricted  persons  otherwise  properly  qualified  to  one 
pre-emptive  right  it  meant  a  right  to  be  enjoyed  in  its  full  fruition,  not 
that  a  fruitless  efifort  to  obtain  it  should  be  equivalent  to  its  entire  con- 
summation. The  same  doctrine  was  cited  and  approved  in  Goist  v.  Bot- 
tnm  (5  L.  D.,  643),  and  Harlan  Cole  (0  L.  D.,  290). 

In  the  latter  case  and  also  in  Jasper  N.  Shepherd  (6  L.  D.,  362),  it 
was  held  that  the  principle  above  stated  as  announced  in  the  Brown 
case,  applied  with  equal  force  in  homestead  entries  when  the  circum- 
stances were  similar. 

In  the  Cole  case  supra,  subsequent  to  Cole's  entry  a  filing  for  the 
same  land  alleging  settlement  at  a  date  prior  to  Cole's  entry,  was  put 
on  record  by  another.  This  filing  was  contested  by  Cole  and  was  de- 
cided to  be  valid,  and  it  was  held  that  Cole  had  thus  been  precluded 
firom  acquiring  title,  or  any  valid  right  or  claim  which  could  ri[>eu  into 
title  to  the  land;  that  his  entry  as  made  never  had  any  validity,  and 
in  law  was  as  if  it  had  never  been  made,  and  that  his  homestead  right 
therefore  was  not  exhausted  by  said  first  filing. 

In  the  case  at  bar  the  soldier  who  had  filed  his  homestead  declara- 
tory statement  through  an  attorney  in  fact,  when  he  found  another  in 
possession  of  the  premises  under  a  filing  and  settlement  both  prior  in 
point  of  time  to  his  declaratory  statement  did  not  initiate  a  contest  nor 
await  its  delay  but  filed  instead  his  pre-emption  declaratory  statement 
upon  another  piece  of  land,  viz :  the  one  which  he  now  asks  to  trans^ 
mute  to  homestead  entry.  He  was  not  bound  under  the  law  to  incur 
the  expense  or  await  the  delay  of  a  contest,  and  if  the  filing  was  jprjma 
fcune  a  valid  one  he  would  not  be  chargeable  with  laches  for  failing  ta 
contest. 

While  he  was  not  entirely  free  from  f^iult  in  not  making  or  causing  to 
be  made  a  more  thorough  investigation  to  discover  the  existence  of 
prior  rights  before  making  his  first  filing,  his  failure  in  that  regard,, 
there  being  no  adverse  claim,  may,  as  between  him  and  the  govern- 
ment, be  excused  under  the  rule  in  Jasper  N.  Shepherd,  supra. 

The  transmutation  asked  for  may  be  allowed. 

Your  said  decision  is  accordingly  reversed. 
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PRACTICE— APPEAL ;   ENTRY    AMENDMENT. 

TRAINOB   V.  Stitzel. 

When  notice  of  the  local  officer's  decision  is  sent  through  the  mail,  ten  days  additional 
are  allowed  within  which  to  perfect  appeal. 

A  homestead  entry  may  he  amended  so  as  to  embrace  the  land  covered  hy  the  actnal 
settlement  and  improvements  of  theentryman;  and  such  right  of  amendment  is 
superior  to  an  intervening  adverse  claim,  made  with  full  knowledge  of  the  facts. 

FivMi  Assistant  Secretary  Muldrow  to  Commissioner  Stockslagery  Oetoher 

23y  1888. 

I  bave  considered  the  appeal  of  Eugene  Trainor  from  your  office  de- 
cision of  February  11,  1887,  refusing  to  permit  him  to  so  amend  his 
homestead  entry  as  to  exclude  Lot  10  of  Sec.  2,  T.  24  K,  R.  42  W.  M., 
Spokane  Falls,  Washington  Territory  land  district,  and  to  include  in- 
steail  thereof  Lot  7,  of  the  same  section. 

It  ap]>ears  from  the  record  that  said  Trainor  filed  a  pre-emption  de- 
claratory statement  March  10,  1880,  for  Lots  1,  2, 3,  4,  8,  9,  and  10  of 
said  Sec.  2,  alleging  settlement  February  16, 18S0,  and  on  September 
12,  1882,  transmuted  this  filing  to  a  homestead  entry,  the  land  described 
in  said  homestead  entry  being  the  same  as  in  his  original  declaratory 
statement. 

On  May  12, 1884,  the  said  Stitzel  made  homestead  entry  for  Lots  5, 
6,  and  7  of  said  Sec.  2. 

On  December  18, 1884,  Trainor  applied  at  the  local  office  to  amend 
his  homestead  entry,  to  include  said  lot  7  and  exclude  said  lot  10,  alleg- 
ing that  he  had  resided  on  said  lot  7  since  1880,  and  had  made  im- 
provements thereon  of  the  value  of  8600,  and  that  he  had  always  sup- 
posed said  lot  7  to  be  included  in  his  said  homestead  entry  instead  of 
lot  10. 

On  January  9,  1885,  your  office  by  letter  to  the  local  officers  directed 
them  to  notify  Stitzel  of  Trainoi^s  application  to  amend  and  that  he 
was  required  to  show  cause  why  such  amendment  should  not  be  allowed. 

Subsequently  the  protest  and  affidavits  of  said  Stitzel  against  allow- 
ing such  amendment  being  filed  in  your  office,  your  office  by  letter 
directed  that  Trainor  be  notified  that  he  might  commence  a  contest  to 
determine  his  right,  and  on  April  25,  1885,  Trainor  filed  affidavit  of  con- 
test alleging  that  said  lot  7  was  settled  upon,  improved  and  claimed  by 
him  before  the  entry  of  Stitzel  and  before  the  said  Stitzel  made  any  claim 
thereto^  that  by  aclerical  error  Lot  10  was  included  in  his  said  homestead 
entry  instead  of  lot  7,  but  he  had  never  made  any  improvements  upon 
or  laid  any  claim  thereto  but  had  settled  upon  and  improved  said  lot  7, 
which  was  well  known  to  said  Stitzel  at  the  time  of  his  entry. 

On  the  hearing  of  said  contest  the  local  officers  decided  in  favor  of 
said  contestant,  which  decision  was  reversed  by  your  said  office  letter 
of  February  11,  1887,  from  which  Trainor  appeals. 

The  local  officers  notified  the  attorney  of  Stitzel  of  their  decision  upon 
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the  contest  by  a  letter  through  the  mails  but  not  registered.  This  was 
the  only  notice  sent.  Said  notice  was  dated  November  30, 1885,  and 
was  received  by  said  attorney  December  1,  1885,  he  filed  appeal  De- 
cember 29,  1886,  but  did  not  serve  notice  of  errors  upon  appellee  until 
January  2,  1S86,  whereupon  contestant  filed  motion  to  dismiss  the  ap- 
peal because  the  said  notice  was  not  served  on  appellee  within  the  time 
provided  by  rule  46  of  practice  in  cases  before  the  district  land  officen. 

The  local  officers  overruled  said  motion  and  transmitted  the  appeal 
and  from  said  ruling  the  contestant  duly  appealed  to  your  office,  but  no 
reference  thereto  seems  to  Lave  been  made  in  your  said  office  decision 
of  February  11, 1887,  and  the  refusal  to  sustain  Trainer's  appeal  from  the 
decision  of  the  local  office  is  assigned  as  error  in  the  appeal  before  me. 

Rule  46  of  practice  provides  that. 

Notice  of  appeal  aud  copy  of  specification  of  errors  sba]!  be  served  on  appellee 
within  the  time  allowed  for  appeal,  aud  apt>ellee  shall  1)e  allowed  ten  days  for  reply 
before  transmittal  of  the  record  to  the  Genera!  Laud  Office. 

Rule  44  of  practice,  provides  that, 

After  hearing  in  a  contested  case  has  been  bad  and  closed  the  register  and  recelTor 
will,  in  writing,  notify  the  parties  in  interest  of  the  oonclasions  to  which  they  have 
arrived,  and  that  thirty  days  are  allowed  for  an  appeal  from  this  decision  to  the  Com- 
missioner, the  notice  to  be  served  personally  or  by  registered  letter  through  the  mail 
to  their  last  known  address. 

Counsel  for  appellant  in  a  written  statement  under  oath  of  service  of 
the  notice  of  appeal  and  copy  of  the  specifications  of  errors,  states,  that 
he  received  a  notice  of  the  decision  of  the  register  and  receiver  on  said 
contest  by  non-registered  letter  through  the  ordinary  mail  on  the  first 
day  of  December,  1885,  and  that  he  served  said  notice  etc.  on  counsel 
for  appellee  on  January  2,  1886. 

It  is  clear  then  that  said  notice  was  not  served  within  the  time  al- 
lowed for  appeal  as  provided  in  rule  46  of  practice  if  the  time  began  to 
run  from  the  date  appellant's  counsel  received  notice  of  the  decision, 
but  appellant  claims  that  under  said  rule  he  was  entitled  to  have  such 
notice  served  upon  him  x)ersonally  or  by  registered  letter,  and  this  not 
having  been  done,  the  notice  by  ordinary  mail  could  not  be  counted 
against  him  until  such  a  time  as  he  chose  to  recognize  it,  which  was  on 
the  29th  of  December,  1885,  the  day  he  filed  his  appeal,  and  that  he 
was  entitled  to  thirty  days  after  that  time  to  serve  notice  on  appel- 
lee as  required  in  rule  46.  He  also  claims  that  rule  67  of  practice  is 
applicable  to  notices  of  decision  of  the  local  officers  when  the  same  are 
sent  by  mail,  and  that  his  said  notice  was  therefore  served  upon  appel- 
lee in  due  time. 

Rule  67  is  found  in  sub-division  No.  16,  of  the  Rules  of  Practice,  which 
sub-division  is  entitled  '*  Appeals  from  decisions  rejecting  applications 
to  enter  public  lands",  and  is  as  follows  : 

The  party  aggrieved  will  be  allowed  thirty  days  from  receipt  of  notice  in  which  to 
tile  his  appeal  in  the  local  land  office. 

Where  the  notice  is  sent  by  mail,  five  days  additional  will  be  allowed  for  the  trans- 
mission of  notice  and  iive  for  the  return  of  the  appeal. 
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If  this  rule  is  applicable  the  time  allowed  for  appeal  did  not  expire 
until  January  10,  1836,  and  consequently  the  notice  served  on  appellee 
January  2,  1886,  was  within  the  rule. 

In  Thyen  v,  Bryant  et  aL  (1  L.  D.,  117)  your  predecessor  in  a  letter 
to  the  register  and  receiver  in  deciding  upon  a  motion  to  dismiss  the 
appeal  because  not  filed  in  time,  said, 

This  motion  raises  a  question  of  practice  which  I  think  it  proper  to  consider. 

In  coinmnnication  to  Hon.  Montgomery  Blair,  of  this  city,  dated  Feb.  10,  1)^82  (8 
L.  O.f  188)  this  office  held  that  in  cases  where  notice  of  its  decisions  was  given 
through  the  mails  by  the  district  officers,  ten  days,  in  addition  to  the  sixty  days  al- 
lowed for  appeals,  should  be  allowed  for  the  transmission  of  the  notice  and  the  re- 
tnrn  of  the  appeal. 

Rale  44  of  the  rules  of  practice  is  indefinite  relative  to  the  time  from  which  the 
thirty  days  allowed  for  appeals  from  decisions  of  local  officers  should  be  computed. 
Evidently  parties  should  be  allowed  thirty  days  from  date  of  receipt  of  notice,  and 
not  be  limited  to  tbirty  days  from  the  day  of  mailing  the  letter  containing  the  notice, 
and  I  do  not  think  that  such  limitation  was  contemplated  by  the  rules  of  practice. 
Bat  it  is  apparent  that  a  more  definite  rule  is  required  to  meet  cases  of  appeals  from 
the  decisions  of  local  officers  than  the  uncertain  and  frequently  impracticable  one  of 
ascertaining  the  date  on  which  notice  of  the  decision  is  actually  received. 

As  uniformity  in  practice  is  desirable,  and  as  I  see  no  good  reason  why  a  distinc- 
tion shonld  be  made  in  the  matter  of  time  allowed  for  transmission  of  notices  and 
retnrn  of  appeals  between  the  decisions  of  this  office  and  of  local  officers,  when  such 
notices  are  served  by  mail  by  the  local  officers,  I  shall  hold  that  the  rule  heretofore 
referred  to  in  respect  to  appeals  from  the  decisions  of  this  office  is  applicable  to  ap- 
peals from  the  decisions  of  local  officers,  aod  that  ten  days  additional  to  the  thirty 
days  allowed  for  api^eals  from  decisions  of  registers  and  receivers  will  be  allowed  for 
the  transmission  of  the  notice  by  mail  and  the  return  of  the  appeal  to  th3  local 
office. 

On  appeal  of  tlie  same  case  to  this  Department,  Secretary  Teller  con- 
corred  in  the  said  decision  of  the  Commissioner.    (1  L.  D.,  118). 

This  being  the  law  governinjj  the  question  of  practice  in  the  case  at 
bar,  it  follows  that  the  notice  of  appeal  and  copy  of  specification  of  er- 
rors was  filed  in  time  and  the  motion  to  dismiss  the  appeal  must  be 
overruled. 

Upon  the  merits  the  evidence  is  very  conflicting.  It  is  undisputed 
however,  that  Stitzel  knew  when  he  made  his  homestead  entry,  that 
Trainor  had  improved  a  part  of  Lot  No,  7,  and  that  he  claimed  it 
as  part  of  his  homestead  entry,  and  the  testimony  of  Trainor  that  he 
always  intended  to  enter  and  thought  he  had  entered  Lot  7,  instead  of 
lot  10,  is  corroborated  by  the  fact  that  he  did  considerable  work  upon 
said  Lot  7,  and  by  the  fact  that  the  shape  of  the  tract  of  land  if  Lot  7  is 
included  and  Lot  10  excluded,  would  be  more  convenient  for  a  farmer. 

Taking  the  evidence  as  a  whole,  I  am  of  the  opinion  that  Trainer's 
contest  should  be  sustained  and  as  he  has  relinquished  all  claim  to  Lot 
10,  he  should  be  allowed  to  amend  his  homestead  entry  so  as  to  include 
said  Lot  7. 

Your  said  decision  is  accordingly  reversed. 
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PLACER  CLAIM  REPORT  OF  DEPUTY  8URVEYOR- 

ROSINA  T.  Gerhauser. 

An  exazuinatiou  of  a  placer  claim  and  report  thereon,  by  a  deputy  miueral  sarveyor, 
at  the  expense  of  the  applicant  for  patent,  shoo  Id  not  be*  required,  where  the 
claim  is  upon  surveyed  land  and  in  conformity  with  legal  sub-divisions. 

First  Assistant  Secretary  Muldrow  to  Commissioner  StocJcslager^  October 

25,  1888. 

Ou  February  13,  1883,  Adam  Gerbaoser  and  Pbilo  W.  Bice  claimiDg 
as  locators  and  averring  due  compliance  with  local  law,  castoms,  and 
rales  of  miners,  the  mining  laws  of  Congress  and  of  Montana  Territory, 
filed  in  due  form  application  Ko.  1253,  for  patent  to  the  certain  placer 
mining  claim  described  by  legal  subdivisions  of  the  public  lands  as  the 
IJ.  i  of  the  8B.  J,  of  Lot  3,  Sec.  24  T.  10  N.,  R.  8  W.,  Helena,  Montana. 

On  July  7, 1885,  Rosiua  T.  Gerhauser  transferee  of  the  parties  named, 
filed  her  application  to  purchase  the  claim  described.  This  application 
was  rejected  by  the  local  office  for  failure  to  comply  "  with  the  require- 
ments of  circular  "N''  approved  September  23, 1882."  The  claimant 
has  appealed  from  your  office  decision  of  October  20, 1886,  sustaining 
the  action  below. 

Section  2331  ISevised  Statutes,  provides  that  when  placer  claims  are 
upon  surveyed  lands  and  conform  to  legal  subdivisions  no  further  plat 
or  survey  shall  be  required. 

The  circular  approved  September  23, 1882,  has  special  reference  to 
applications  for  placer  claims.  It  sets  forth  that  the  first  care  must  be 
exercised  in  determining  the  exact  classitication  of  the  lands  and  that 
the  clearest  evidence  of  which  the  ca^e  is  capable  should  be  presented. 

Section  2395  Revised  Statutes,  requires  the  United  States  deputy 
surveyor  inter  alia  to  note  the  true  situation  of  all  mines,  etc.,  as  well 
as  "the  quality  of  the  lauds,"  and  provides  that  these  descriptive  notes 
should  be  "incorporated  in  the  plat  by  the  surveyor  general." 

The  said  circular,  after  stating  that  experience  has  shown  the  regular 
plats  to  be  of  little  value  owing  to  neglect  of  the  foregoing,  provides 
that: 

It  will  be  required  iu  the  future  that  deputy  surveyors  shall,  at  the  expense  of  the 
parties,  make  full  exainiuation  of  all  plcicer  claims,  aud  duly  note  the  fact  as  specified 
iu  the  law,  stating  the  quality  aud  cotnpositiou  of  the  soil,  the  kind  and  amount  of 
timber  and  other  vegetation,  the  locus  and  size  of  streams,  and  such  other  matters  ms 
may  appear  upon  the  surface  of  the  claims.  This  examination  shonld  include  the 
character  and  extent  of  all  surface  and  underground  workings,  whether  placer  or 
lode,  for  raining  purposes. 

In  addition  to  these  data,  which  the  law  requires  to  be  shown  in  all  cases,  the 
deputy  should  report  with  reference  to  the  proximity  of  centers  of  trade  or  resi- 
dence ;  also  of  well  known  systems  of  lode  deposits  or  of  individual  lodes.  He  shoald 
also  report  as  to  the  use  or  adaptability  of  the  claim  for  placar  mining;  whether 
wat-er  has  been  brought  upon  it  in  sufficient  quantity  to  mine  the  same,  or  whether 
it  can  be  procured  for  that  purpose;  aud  Unally,  what  works  or  expenditures  have 
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%een  made  by  the  claimant  or  his  fprantors  for  the  development  of  the  claimi  and 
their  sit  nation  and  location  with  respect  to  the  same  as  applied  for. 

This  examination  should  be  reported  by  the  deputy  under  oath  to  the  surveyor 
ll^enerali  and  duly  corroborated ;  and  a  copy  of  the  same  should  be  furnished  with  the 
application  for  patent  to  the  claim,  constituting  a  part  thereof,  and  Included  in  the 
4Nftth  of  the  applicant. 

The  elaimant  on  appeal,  coutends  thai  yoar  office  erred  in  reqairing 
snch  examination  and  report,  for  the  reason  that  the  claim  was  taken 
by  legal  subdivisions,  it  is  also  arged  that  tlie  matters  which  the  said 
circular  requires  to  be  shown  are  sufficiently  prov^Ml  by  the  proofs  sub- 
mitted with  the  claimant's  application.  This  pnxtf  consists  of  formal 
affidav^its  showing  the  placer  character  of  tbe  claim,  the  improvements 
thereon,  the  supply  of  water,  etc. 

This  appeal  is,  in  my  opinion,  well  taken.  St^ction  233L  requires  an 
^aoplicant  for  a  placer  claim  which  can  not  be  conformed  to  legal  sub- 
divisions to  make  a  survey  and  plat  of  the  same,  but  the  same  section 
expressly  excepts  from  such  requirement  the  ai)plicant  for  a  placer 
•claim  which  does  so  conform.  The  record  showing  this  claim  to  be  in 
conformity  with  a  legal  subdivision  it  is  evident  that  the  government 
survey  is  the  legal  source  of  information  conceruing  it. 

To  hold  that  the  requirement  of  the  said  circular  ?'.  «.,  that  au  ^^  exam- 
ination of  all  placer  claims"  should  be  made  by  a  deputy  surveyor  ^^  at 
the  expense  of  the  parties"  applies  to  tbe  case  at  bar  would  be  to  dis- 
regard the  statutory  provision  referred  to.  The  claimant's  application 
should  be  allowed. 

Your  decision  is  accordingly  reversed. 


FINAL  PROOF  PROCEEDINGS— TUAN.SFERKE. 

James  W.  Griffin. 

Fluul  proof  irrei^iilarly  Bubmitted  by  an  etitryiuan,  nuw  deceatiedy  may  be  accepted, 
ill  xhe  absence  of  protest,  after  new  publication  of  notice  by  the  transferee. 

Firfit  Assistant  Secretary  Muldrow  to  Commissioner  Stockslagerj  October 

27,  1888. 

Hi  ram  Pettijohn,  on  June  7, 1882,  filed  pre  emption  declaratory  state- 
ment tor  the  SE.  \  of  Sec.  31,  T.  131,  R.  53,  Fargo  laiul  district,  Dakota- 
He  advertised  that  he  would  make  final  proof  on  December  30,  1882; 
but  for  reasons  set  forth  failed  to  do  so  until  January  2,  1883.  Said 
final  pi  oof  (in  the  absence  of  any  protest  or  objection  on  the  day  ap- 
pointed) was  accepted  by  the  local  otficers,  and  final  certificate  issued; 
but  your  office,  by  letter  of  August  1(3,  188G,  demanded  new  a^lvertise- 
ment  and  new  proof.  In  reply  it  was  alleged  and  shown  that  said 
Pettijohn  had  died  about  October  1, 1883,  and  that  the  tract  had  passed 
into  otber  hands — being  at  the  date  of  your  said  letter  of  August  16, 
1880,  in  possession  of  one  James  W.  Griffin.    Thereupon  your  office,  by 
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.letter  of  March  30,  1887,  in  view  of  the  fact  that  Pettijohn,  being  dead, 
conld  not  make  new  publication,  held  the  entry  for  cancellation. 

In  this  your  office  was  in  error.  The  Department  has  decided  in  the 
case  of  Milo  Adams  (7  L.  D.,  197,)  that  where  an  entryman  has  left  the 
country  and  his  whereabouts  is  unknown,  his  transferee  may  make 
proof. 

Certainly,  then,  the  same  may  be  done  where  the  entryman  is  known 
to  be  dead.  Inasmuch  as  Pettijohn's  final  proof  shows  his  compliance 
with  the  law  regarding  residence  and  improvements,  and  his  qualifica- 
tions as  a  homesteader,  you  will  direct  that  notice  of  final  proof  be 
given  anew  by  the  transferee;  and  if,  at  the  time  appointed  in  such 
notice,  no  protest  or  objection  is  filed,  then  the  proof  heretofore  made 
may  be  acce])ted ;  should  a  protest  or  objection  be  filed,  then  a  hearing 
must  be  had  to  ascertain  whether  Pettijohn  had  fully  complied  with 
the  law  during  the  period  covered  by  his  final  proof. 


MINING  CLAIM— NOTICE-DESCRIPTION. 

Tennessee  Lode. 

In  the  DOtice  of  application  for  patent,  the  dencription  of  the  claim  should  include  the 
conrse  and  length  of  a  line  connecting  said  claim  \i'ith  the  publicsnrvey  or  a  min- 
eral monument. 

First  Assistant  Secretary  Mvldrow  to  Commissioner  Stockslager^  October 

30,  1888. 

I  have  considered  the  appeal  of  Robert  G.  McDonald  et  al.^  claiming 
to  be  owners  of  the  "Tennessee  Lode"  claim  in  Santa  Fe  land  district, 
l^ew  Mexico,  from  your  oflBce  decision  of  May  20, 1887,  requiring  a  new 
publication  and  posting  of  the  notice  of  application  for  patent. 

On  March  31,  1884,  Robert  G.  McDonald,  Jnan  Delgado,  Pedro  Del- 
gado,  Quentien  Morier  and  Edward  L.  Martin,  made  application  to 
purchase  the  above-named  claim  under  the  mining  laws  of  the  United 
States. 

Upon  examination  of  said  a|)plication  in  your  office  it  was  discovered 
that  the  proof  of  posting  and  publication  of  the  required  notice  of  such 
application  was  defective,  the  date  of  the  first  day  of  the  posting  being 
omitted  and  the  affidavit  of  publication  showing  that  said  notice  waa 
published  but  fifty  six  days  prior  to  application. 

By  your  office  letter  of  June  26,  1886,  additional  proof  of  the  proper 
posting  and  publication  of  said  notice  was  required.  To  correct  these 
defects,  applicants  reposted  and  republished  notice,  but  without  bein^ 
ordered  so  to  do  by  your  office. 

In  both  the  first  and  second  publications  of  such  notice  said  claim 
was  defined  by  metes  and  bounds,  and  reference  was  made  to  "  Pine 
Tree''  lode  as  being  an  adjoining  chiim,  but  the  course  and  distance 
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from  either  corner  of  said  Tennessee  Lode  claim  to  a  corner  of  public 
sarveys  or  to  a  U.  S.  mineral  monument,  was  not  shown,  and  as  a  sim- 
ilar deficiency  of  description  existed  in  the  published  notice  of  the  Pine 
Tree  lode,  the  description  of  the  location  of  the  Tennessee  lode  was  held 
by  your  office  to  be  insufficient,  and  by  your  office  letter  of  May  2,  ltS87, 
said  claimants  were  required,  within  sixty  days  after  notice  "  to  pub- 
lish a  supplemental  notice  of  their  application  for  a  patent  for  the  stat- 
utory period,  with  the  same  rights  as  if  it  were  an  original  publication, 
provided  the  tract  shall  not  then  be  otherwise  appropriated,  and  no 
valid  adverse  rights  have  attached  thereto." 

Posting  on  the  claim  and  in  the  local  office  was  also  ordered  to  be 
again  made. 

By  communication  dated  May  11, 1887  the  said  applicants,  by  their 
attorney,  moved  for  a  reconsideration  of  your  said  decision  for  the  rea- 
sons that  the  description  as  required  by  your  said  decision  is  not  re- 
quired by  the  U.  S.  Revised  Statutes  nor  by  the  previous  rulings  of  the 
General  Land  Office,  to  be  set  forth  in  the  published  notice ;  and  be- 
cause the  applicants  had  already  twice  published  notices  at  great  ex- 
pense, and  to  again  publish,  would  be  a  great  hardship. 

By  your  office  letter  of  May  26,  1887,  said  motion  was  denied,  and  an 
order  for  new  publication  and  posting  in  accordance  with  former  decis- 
ion was  reiterated. 

From  this  claimants  appeal. 

The  law  requiring  notice  of  application  for  patent  for  mining  claim 
is  found  in  Sec.  2325,  Rev.  Stat.,  which  provides  among  other  things 
that  with  the  application  shall  be  tiled  a  plat  and  field  notes  of  the 
claim,  showing  accurately  the  boundaries  of  the  claim  which  shall  be 
distinctly  marked  by  monuments  on  the  ground,  *' and  shall  post  a  copy 
of  such  plat,  together  with  a  notice  of  such  application  for  a  patent,  in 
a  conspicuous  i)lace  on  the  land  embraced  in  such  plat.'' 

Said  Sec.  2325  further  provides  that,  upon  the  filing  of  such  applica- 
tion, plat,  field  notes,  and  affidavits,  the  register  shall  publish  a  notice 
that  such  application  has  been  made,  for  the  pi3riod  of  sixty  days  in  a 
newspaper,  etc. 

To  carry  into  effect  this  law,  the  Department  has  adopted  certain 
rules,  those  now  in  force  applicable  to  this  case,  being  embodied  in  a 
circular  dated  October  31,  1881. 

Rule  No.  14  of  said  circular  directs  the  method  of  making  location  of 
such  claims  provides,  that  in  the  location  notice  reference  should  be 
made,  giving  the  course  and  clistance  as  nearly  as  practicably,  from  the 
discovery  shaft  to  permanent  and  well  known  points,  mentioning 
among  others  prominent  buttes  and  hills. 

Rule  29  thereof,  in  providing  what  the  notice  of  application  for  a  pat- 
ent to  be  posted  on  the  chiim  shall  contain,  provides  that  said  notice 

ShaU  giv«  the  (lat<'  of  postin>r,  t,li«  name  of  claimant,  tin)  name  of  the  claim,  mine 
or  lode;  the  miiiinj;  district  or  county;  whether  th<*  location  is  of  record,  and  if  so- 
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wbere  the  record  may  be  found  ;  the  number  of  feet  claimed  alon^  the  vein  and  iba 
presumed  direction  thereof;  the  number  of  f«fet  claimed  along  the  lode  in  each  direo- 
tion  from  the  point  of  discovery  or  other  well  defined  place  on  the  claim  ;  the  name  or 
names  of  adjoining  claimants  on  the  same  or  other  lodes;  or,  if  none  adjoin,  the 
names  of  the  nearest  claims  etc. 

Eule  34,  provides  for  the  pablicatiou  and  posting  of  such  notices  by 
register,  and  Kule  35  says: 

The  notices  so  published  and  posted  must  be  as  full  and  complete  as  possible,  and 
embrace  all  the  data  given  in  the  notices  posted  on  the  claim. 

One  of  the  objects  designed  to  be  accomplished  by  the  establishment 
of  U.  S.  mineral  monuments  was  doubtless  to  provide  for  more  accurate 
description  of  mining  claims  and  their  locations,  than  could  be  gi^en 
by  reference  to  natural  objects  merely,  in  localities  to  which  the  regu- 
lar public  surveys  have  not  been  extended,  and  there  being  such  monu. 
ment  in  the  neighborhood  as  shown  by  reference  thereto  on  the  plat, 
it  is  proper  that  the  course  and  length  of  a  line  connecting  the  claim 
therewith  should  be  given  in  the  notice. 

Your  said  decision  is  accordingly  affirmed. 


PRACTICE— WITHDRAAVAL  OF  CONTESTANT. 

Overton  r.  Hoskins. 

In  cases  of  contest  the  government  is  a  party  in  interest,  and  the  Land  Department 
is  not  precluded  by  a  contestant's  withdrawal  from  considering  the  evidence,  and 
passing  upon  the  rights  of  the  entryman  as  between  himself  and  the  govern- 
ment. 

First  Assistant  Secretary  Muldroio  to  Commissioner  Stockslager^  October 

30,  188S. 

I  am  in  receipt  of  your  office  letter  of  October  4,  1887,  accompanying' 
which,  the  record  of  the  contest  case  of  North  L.  Overton  v.  George  L. 
Hoskins,  was  transmitted  to  this  Department. 

The  contest  involved  the  latter's  homestead  entry  No.  4068  for  the 
SW.  i  Section  27,  T.  17,  N.,  R.  21  W.,  North  Platte  land  district,  Ne- 
braska. 

Keferring  to  the  said  record,  it  is  stated  in  your  said  office  letter 

It  shows  that  the  register  and  receiver  recommended  for  cancellation  the  said  entry, 
from  which  decision  the  defendant  appealed  to  this  office,  and  that  subsequently,  the 
contestant  filed  a  withdrawal  of  his  contest,  but  this  I  hold  does  not  prevent  the 
consideration  of  the  evidence  by  the  government  with  a  view  of  protecting  its  inter- 
est and  the  record  is  therefore  transmitted  for  your  inspection  and  such  action  as  yoa 
deem  proper. 

It  has  been  held  by  this  Department  that  in  cases  of  contest  the 
government  is  a  party  in  interest ;  it  is  not  precluded  by  a  contestant's 
withdrawal  from  considering  the  evidence  in  the  case  with  the  view  of 
ascertaining  and  adjudicating  upon  the  right  of  the  entryman  as  be- 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  395 

tweeD  himself  and  the  goverumeut.    Taylor  v.  Huffman,  (5  L.  D.  40) ; 
Hegraues  v,  Londen  (idem  385). 

The  evidence  iu  the  said  contest  is  therefore  legitimately  before  your 
ofSce  for  consideration,  and  the  papers  accompanying  your  said  letter 
are  returned  to  you  for  appropriate  action. 


CONTEST— EVIDENCE  ;  PRE-EMPTION— SECOND  FILING. 

BBIDQES  V.   CUHBAN. 

In  the  interest  of  the  government  the  Department  may  take  advantas^e  of  evidence 
brought  out  in  a  contest,  although  upon  a  point  not  charged  iu  the  affidavit  of 
contest. 

The  pre-emption  right  is  exhausted  with  one  tiling,  though  it  may  have  been  made 
prior  to  the  adoption  of  the  Revised  Statutes. 

First  AffHifttant  Secretary  Muldrow  to  Commissioner  Stockslagerj  October 

30,  1888. 

1  have  considered  the  case  of  Henry  J.  Bridges  r.  Daniel  Gurran  on 
appeal  of  the  latter  from  your  office  decision  of  June  14th,  1887,  holding 
for  cancellation  his  pre-emption  declaratory  statement  for  Lots  9, 10, 15 
and  16  (Frl.  SE.  J)  Sec.  36,  T.  2  N.,  R.  2  E.,  H.  M.,  Humboldt  California 
land  district. 

It  appears  from  the  record  that  said  Currau  filed  declaratory  state- 
ment for  said  land  July  6, 1885,  alleging  settlement  November  27, 1883, 
and  on  October  9,  1885,  he  submitted  his  final  proof. 

On  October  8,  1885,  H.  J.  Bridges  filed  in  the  local  office  a  protest, 
ancl  an  affidavit  of  contest  alleging  that  said  land  was  the  property  of 
the  State  of  California  as  school  land  and  that  he  was  an  applicant  to 
purchase  the  same  under  the  laws  of  said  state;  that  said  land  is  rough, 
hilly,  cut  up  by  gulches,  covered  with  a  heavy  growth  of  timber,  and 
unfit  for  cultivation,  and  alleging  also  failure  on  the  part  of  Currau  to 
comply  with  the  law  in  the  matter  of  residence  and  improvements. 

Hearing  of  said  contest  was  had  before  the  local  officers  November 
16, 1885,  the  testimony'  was  voluminous  andconfiictiug  and  among  other 
things  developed  the  fact  fully  which  was  stated  in  claimaut's  affidavit 
in  final  proof,  that  the  said  Currau  had  previously  filed  a  pre-emption 
declaratory  statement  upon  another  tract  of  land.  In  reply  to  the  ques- 
tion— '*  Have  you  ever  obtained  the  benefit  of  tlie  pre-emption  law  be- 
fore I"  he  replied, — "  I  have  not  obtained  the  benefit  of  it,  no  sir.  I  ditl 
file  once  previously  in  1870,  but  I  was  so  poor  then  I  could  not  prove 
np.r  Ue  further  stated  that  he  could  not  borrow  the  money  for  that 
pnr]>ose  without  giving  a  mortgage,  and  upon  the  advice  of  the  register 
of  the  local  office  he  transmuted  his  pre-emption  filing  into  a  homestead 
entry  for  the  same  land. 

Upon  this  evidence  the  local  officers  recommended  that  his  proof  be 
rejected  and  his  filing  canceled  upon  the  ground  that  hisj^  former  filing 
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had  exhausted  his  pre-emption  right  and  therefore  the  filing  for  the  hind 
in  controversy  was  illegal  and  void  in  its  inception. 

Their  decision  was  affirmed  by  your  office  in  the  decision  appealeil 
from  and  upon  the  same  grounds. 

As  mj"  view  coincides  with  your  own  there  is  no  need  of  considering 
the  testimony  offered  upon  the  issues  raised  by  the  affidavit  of  contest. 

It  is  contended  by  Gurran's  counsel  on  appeal,  that  your  said  decision 
is  erroneous  because  based  upon  a  question  not  in  issue  and  not  raised 
by  the  affidavit  of  contest. 

An  affidavit  of  contest  is  in  the  nature  of  a  preliminary  information. 
It  confers  jurisdiction  upon  the  officers  of  the  government  to  hear  and 
determine  the  cause  and  they  are  not  confined  to  the  consideration  of 
such  testimony  as  may  be  relevant  and  material  to  the  allegations  of 
the  contest  affidavit,  but  may  take  cognizance  of  whatever  the  evidence 
may  disclose. 

In  Brandes  v.  Smith  (2  L.  D.  95),  the  allegation  of  affidavit  of  contest 
was  not  proved,  Out  as  the  testimony  developed  the  fact  that  Brandes' 
entry  was  made  for  the  benefit  of  another  and  was  illegal  in  its  incep- 
tion, it  was  held  that  the  entry  should  be  canceled. 

It  has  been  uniformly  held  that  the  government  being  a  party  in 
interest  in  every  contest,  is  not  precluded  from  taking  advantage  of  in- 
formation on  the  merits  of  the  case  brought  out  on  the  trial.  Seitz  v. 
Wallace,  (6  L.  D.  300),  citing  Litten  v.  Altimus  (4  L.  D.  512);  Smith  r. 
Brandes  (2  id.  95);  Condon  v.  Arnold  (id.  96);  see  also  Van  Ostrqm  r, 
Young,  (6  L.  D.  25).  ' 

Even  had  the  contestant  withdrawn  from  the  case  and  dismissed  his 
contest,  such  withdrawal  would  not  prevent  action  by  the  Department 
upon  the  evidence  submitted.    Taylor  v.  lluffman  (5  L.  D.  40). 

Counsel  for  appellant  also  claims  that  the  first  filing  was  made  under 
the  act  of  March  3,  1843,  and  that  said  act  did  not  prohibit  a  second 
filing. 

The  whole  theory  of  counsel  upon  this  point  is  discussed  in  the  civse 
of  Jonathan  House  (4  L.  D.  189),  in  which  case  it  is  expressly  held  that 
Sec.  22G1  of  the  Revised  Statutes,  which  is  as  follows, 

no  person  shall  b«  entitled  to  more  than  one  pre-emption  right  by  virtue  of  the 
provloions  of  section  2259  ;  nor  where  a  party  has  filed  his  declaration  of  intention  to 
claim  the  benefits  of  such  provisions,  for  one  tract  of  land,  shall  he  tile,  at  any  future 
time,  a  second  declaration  for  another  tract, 

creates  no  new  provision  of  law;  it  simply  continues  in  force  as  part  of 
the  revised  statutes  certain  provisions  which  had  long  previously  beeu 
in  force  as  a  part  of  the  pre  emption  law. 

The  case  of  the  State  of  California  v.  Pierce  (9  C.  L.  C,  1 18),  upon  which 
appellant  relies  to  sustain  his  proposition  that  the  law  under  which  he 
made  his  first  filing  did  not  ]>rohibit  a  second,  and  that  no  such  inhibi- 
tion existed  when  first  filing  had  been  on  unoffered  land,  until  the  adop- 
tion of  the  Kovised  Statutes,  has  been  repeatedly  overruled  :  See  J.  li. 
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BaynioDd  (2  L.  D.  854),  Jonatban  House,  (4  L.  D.  189),  Jose  Maria  So- 
laiza  (6  L.  D.  20). 

The  ap|)ellant  baviug  exhausted  bis  pre-emptioa  right  by  said  first 
filing  his  declaratory  statement  filed  for  the  land  in  controversy,  was 
illegal  in  its  inception  and  must  be  canceled. 

Your  said  decision  is  accordingly  affirmed. 


STATE  SELECTION— ACT  OF  JULY  «3,  18e«. 

Elias  Rowb. 

The  act  of  July  23,  1866,  coDfiruied  to  the  State  of  ^California  irregular  selections 

where  the  land  coyered  thereby  bad  been  sold  to  purchasers  in  good  faith  under 

the  State  law. 
The  rejection  of  a  State  selection  prior  to  the  passage  of  said  act  will  not  remove  said 

selection  from  the  continnatorj'  operation  thereof,  where  notice  of  such  action 

was.  not  given  the  State. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  October 

31,  1888. 

I  have  considered  tbe  appeal  of  Elias  Bowe  from  your  office  decision 
of  February  2, 1887,  rejecting  his  application  made  November  19, 1886, 
to  file  declaratory  statement  for  tbe  N.B.  J,  NE.  J,  section  6,  T.  2  N.,  E. 
8  E  M.  D.  M.,  Stockton,  California,  land  district. 

Tbe  reason  assigned  by  tbe  local  officers  for  rejecting  bis  application 
was  because  it  appeared  from  tbe  records  of  the  office  that  said  land 
was  selected  by  tbe  State  of  California,  March  4,  1861. 

The  law  under  which  the  land  above  described  was  selected  by  tbe 
State  of  California,  is  section  8  of  act  of  Congress  approved  September 
4, 1841,  (5  Stat.  455),  (not  March  4,  1861,  as  stated  in  your  letters)  and 
is  as  follows: 

.  And  he  it  further  enacted,  That  there  shall  he  granted  to  each  State  specified  in 
the  first  section  of  this  act  five  hundred  thousand  acres  of  land  for  the  purposes  of 
internal  improvement :  Provided^  That  to  each  of  said  States  which  has  already  re- 
ceived grants  for  said  purposes,  there  is  hereby  granted  no  more  than  a  quantity  of 
land  which  shall,  together  with  the  amount  such  State  has  already  received  as  afore- 
said make  five  hundred  thousand  acres,  the  selection  in  all  of  the  said  States,  to  be 
made  within  their  limits  respectively  in  such  manner  as  the  legislatures  thereof  shall 
direct ;  and  located  in  parcels  conformably  to  sectional  divisions,  and  subdivisions 
of  not  less  than  three  hundred  and  twenty  acres  in  any  one  location,  on  any  public 
land  except  such  ns  is  or  may  be  reserved  from  sale  by  any  law  of  Congress  or  proc- 
lamation of  the  President  of  the  United  States,  which  said  location  may  be  made  at 
any  time  after  the  lands  of  the  United  States  in  said  State  respectively,  shall  have 
been  surveyed  according  to  existing  laws.  And  there  shall  bo  and  heieby  is  granted 
to  each  new  State,  that  shall  be  hereafter  admitted  into  the  Union,  upon  such  admis- 
sion, so  much  land  as,  including  such  quantity  as  may  have  been  granted  to  such 
State  before  its  admission,  and  while  under  a  territorial  government,  for  purposes  of 
internal  improvement  as  aforesaid,  as  shall  make  five  hundred  thousand  acres  of  land, 
to  be  selected  and  located  as  aforesaid. 
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Uuder  this  law  on  March  4,  1861,  the  State  ap^ent  of  California 
selected  and  located  in  the  nanje  of  the  State  of  California,  the  land 
above  described,  and  on  April  19,  1801,  the  State  of  California,  sold 
said  NB.  J  NB.  J  of  Sec.  6,  to  one  Robert  K.  Reed. 

On  J  uly  3, 1862,  yonr  office  by  letter  to  the  local  officers,  rejected 
such  selection  by  the  State  of  California,  because  under  the  grant  of 
1841,  selections  are  required  to  be  made  in  bodies  of  not  less  than  three 
hundred  and  twenty  acres. 

It  appears,  however,  from  the  reply  of  the  register  and  receiver  of 
the  local  office  to  a  letter  addressed  to  them  that  it  does  not  appear  that 
the  State  of  California  was  ever  notified  of  your  said  office  decision  of 
July  3,  1862,  and  by  your  office  letter  of  February  2,  1887,  the  local 
officers  were  instructed  to  re-instate  the  selection  as  to  said  tract,  upon 
the  records  of  their  office  for  the  reason  that  said  selection  had  been 
kept  alive  through  the  failure  of  the  local  officers  to  notify  the  State 
authorities  in  regard  to  the  rejection  (of  the  selection  made  by  the  St^ite 
agent  of  said  land)  in  1862. 

On  July  23, 1 866,  an  act  of  Congress  was  approved  ( 14  Stat.  218)  which, 
so  far  as  the  same  may  be  applicable  to  the  case  at  bar,  is  as  follows : 

Be  it  eD acted,  etc.,  That  in  all  cases  where  the  State  of  California  has  heretofore 
made  selections  of  any  part  of  the  public  domain  in  part  satisfaction  of  any  grant 
made  to  said  State  by  any  act  of  Congress,  and  has  disposed  of  the  same  to  parchasers 
in  good  faith  under  her  laws,  the  lands  so  selected  shall  be  and  hereby  are  confirmed 
to  said. State :  Provided,  That  no  selection  made  by  said  State  contrary  to  existing  laws 
shall  be  confirmed  by  this  act  for  lauds  to  which  any  adverse  pre-emption  homestead 
or  any  other  right  has,  at  the  date  of  the  passage  of  this  act,  been  acquired  by  any 
settler  under  the  laws  of  the  United  States,  or  to  any  lands  which  have  been  re- 
served, etc< 

It  also  appears  from  the  record  that  one  Benjamin  E.  Brown  is  the  final 
assignee  of  said  Eeed  and  of  the  State  title  in  said  land. 

Upon  application  of  said  Rowe  for  a  review  of  yonr  said  decision  of 
February  2, 1887,  your  oflfice  by  letter  of  May  18,  1887,  re-affirmed  the 
former  decision  and  from  such  action  Rowe  appeals  to  this  Department. 

It  ap])ears  from  the  evidence  that  the  transferee  of  the  State  of  Cali- 
fornia, Benjamin  E.  Brown,  settled  upon  the  NE.  \  of  said  Sec.  6,  on 
July  1,  1853,  and  that  on  October.29,  1857,  he  filed  declaratory  state- 
ment tor  the  same.  That  on  August  20,  1858,  the  State  of  Oaliforuia 
selected  for  the  benefit  of  one  James  E.  Clements  the  S.  J  and  NW.  J  of 
said  NE.  ^  of  said  Sec.  6,  and  that  said  Brown  subsequently  purchased 
the  right  of  said  Clements  thereto.  That  on  September  28, 1867,  he  filed 
an  abandonment  of  his  claim  as  to  said  IS^E.  \  KE.  \  in  order  to  secure 
title  from  the  State  therefor,  through  one  R.  K.  Reed,  purchaser  from 
the  State.  Brown's  immediate  grantor  being  one  W.  H.  Lyons,  grantee 
of  said  Reed.  The  consideration  paid  by  Brown  for  said  forty  acres  was 
$900. 

It  further  appears  that  the  said  Brown  has  been  in  peaceable,  undis- 
turbed, and  undisputed  possi^ssion  of  said  premises  ever  since  his  orig- 
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ioal  settlement  in  1853,  and  has  cultivated  said  land  daring  the  whole 
time,  and  that  the  said  f >rty  acres  is  now  of  the  value  of  $3,500. 

This  affidavit  of  Brown  is  corroborated  by  three  persons. 

Yon  say  in  your  said  letter  of  May  18,  1887, 

"  Under  all  the  circumstaDces  I  have  concladed  that  the  State  had  the  right  ti^ 
notice,  so  that  she  might  accept  the  land  an  in  full  satisfaction  of  three  hundred  and 
twenty  acres  or  appeal.  If  the  State  had  that  right,  and  was  not  uoti  tied  of  the  action 
taken  in  1862,  np  to  Jaly  23,  1866,  then  the  selection  can  not  he  treated  as  having 
been  finally  rejected  on  the  latter  date,  and  the  confirmatory  act  of  that  date  took 
effect  upon  it  to  confirm  it  as  above  set  forth. 

The  State  of  California  was  entitled  to  notice  of  the  rejection  of  its 
selection  that  it  might  have  an  opportunity  to  appeal  or  take  such  other 
coarse  as  might  at  the  time  seem  to  be  to  its  interest,  and  as  the  record 
fails  to  show  that  any  such  notice  was  given  the  presumption  that  it 
was  not  is  conclusive  for  the  purposes  of  this  case. 

The  act  of  July  23, 1866,  is  remedial  in  its  character  and  should  be 
construed  liberally.  It  is  entitled  an  act  to  quiet  land  titles  in  Cali- 
fornia, and  was  evidently  intended  by  Congress  to  be  curative  of  irregu- 
larities in  selections  made  by  the  State  under  various  grants,  and  to 
confirm  titles  in  innocent  purchasers  from  the  State  notwithstanding 
irregularities  in  selections. 

It  is  contended  by  counsel  for  appellant  that  the  attempted  selection 
of  the  State  agent  made  March  4,  1861,  was  illegal  and  void  in  its  in- 
ception for  the  reason  that  no  valid  selections  could  be  made  under  the 
law  for  a  less  quantity  than  three  hundred  and  twenty  acres. 

This  might  be  urged  with  some  reason  if  the  question  was  now  be- 
tween the  State  and  an  applicant  to  enter  under  the  pre-emption  law, 
but  as  the  State  prior  to  July  23, 1866,  had  under  its  laws  disposed  of 
said  land  to  a  purchaser  in  good  faith  the  said  act  confirmed  the  title 
thereto  in  the  State,  for  the  benefit  of  its  grantee,  as  fully  and  com- 
pletely as  could  have  been  done  by  patent,  and  whatever  irregularity 
there  may  have  been  in  the  manner  of  making  the  selection  by  the  agent 
of  the  State,  can  not  now  be  considered,  the  only  questions  being  whether 
the  State  possessed  the  right  to  claim  the  laud  under  the  grant,  and 
whether  the  land  was  subject  to  selection  by  its  agents,  Geo.  W.  Frasher 
et  aL  V.  O'Connor  (115  U.  S.  102),  and  as  to  these  matters  no  question  is 
raised,  nor  indeed  can  there  be  any  doubt,  so  far  as  the  record  before  me 
shows,  that  these  questions  should  both  be  answered  affirmatively. 

It  necessarily  follows  then  that  said  tract  was  at  the  time  Bowe  ap- 
plied to  file  declaratory  statement,  i,  e.,  November  19,  1886,  not  a  part 
of  the  public  domain  and  not  subject  to  settlement  under  the  pre-emp- 
tion laws,  and  his  application  was  properly  rejected. 

Your  said  decision  is  accordingly  affirmed. 
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PHACTICK-SECOXD  CONTEST -JUDGMENT. 

Campbell  v.  Middleton  et  al. 

A  eecoud  contest  Bhonld  be  received  and  held  without  action,  pending  the  final  dispo- 
sition of  the  prior  suit. 

A  s(*cond  contestant  cannot  qnestiou,  collaterally,  the  sufficiency  of  the  evidence 
upon  which  a  Judgment  of  cancellation  was  rendered  in  a  prior  coct-est  against 
the  same  entry. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stocksla^er,  October 

31,  1888. 

This  controversy  iuvolves  the  NW.  J  section  8,  T.  12  N.,  R.  29  W., 
North  Platte  land  district,  Nebraska. 

The  record  shows  the  following  facts: 

Clarence  E.  Middleton  made  homestead  entry  for  the  said  land 
March  1,  1884.  On  January  8,  1885,  Conrad  Karsk,  initiated  contest 
against  the  said  entry,  charging,  <'  that  the  said  Clarence  E.  Middle- 
ton,  has  wholly  abandoned  said  tract;  that  he  has  changed  bis  resi- 
dence therefrom  for  more  than  six  months  since  making  entry;  that 
aaid  tract  is  not  settled  upon  and  cultivated  by  said  party  as  required 
by  law,  for  the  last  six  mouths  previous  to  this  day." 

After  due  notice  hearing  was  had  February  21, 1885;  Middleton  made 
default.  The  testimony  on  behalf  of  the  said  contestant  was  submitted. 
It  appeared  therefrom  that  Middleton  had  not  fenced,  cultivated,  built 
or  resided  upon,  or  in  any  way  improved  said  tract,  except  that  he  ploweil 
twenty-five  acres ;  he  had  a  house  on  the  land  but  tore  it  down  and  sold 
the  logs  in  September,  1884."  He  offered  to  sell,  "the  whole  basiness" 
to  the  witness  Peter  My  lander  for  fifty  dollars  because  he,  Middleton, 
said  "  he  would  not  live  there  under  any  circumstances." 

Considering  the  evidence;  the  local  officers  February  26, 1885,  ren- 
dered their  decision,  that  the  homestead  entry  of  the  said  Middleton 
should  be  canceled. 

Pending  the  contest  of  Karsk,  George  C.  Campbell,  on  March  12, 
1885,  initiated  a  second  contest  against  the  said  entry;  in  his  contest 
affidavit  Campbell  charged  that  Middleton,  "  has  wholly  abandoned 
said  tract ;  that  he  has  changed  his  residence  therefrom  for  more  than 
six  months  since  making  said  entry;  that  said  tract  is  not  settled  upon 
and  cultivated  by  said  party  as  required  by  law,  that  said  Middleton 
resided  on  said  tract  from  the  spring  of  1884  until  the  10th  of  Septem- 
ber, 1881,  when  he  sold  his  improvements  and  quitted  his  residence  on 
said  land  and  that  at  the  date  of  hearing  of  the  case  of  Conrad  Karsk 
against  said  Middleton's  said  entry,  said  Middleton  had  not  been  ab- 
sent from,  nor  abandoned  said  tract  for  a  period  of  six  months  next 
prior  thereto." 

And  the  said  Campbell  therefore  prayed  for  a  hearing  in  the  said 
case  and  "  to  be  allowed  to  prove  said  allegations  and  that  said  Conrad 
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Karsk  be  cited  to  appear  at  said  hearing  and  to  sbow  cause,  if  any  ex- 
isty  wby  his  contest  should  not  be  dismissed  and  affiant  be  allowed  to 
contest  said  homestead  entry." 

Together  with  his  contest  affidavit,  Campbell  filed  his  further  affi- 
davit of  the  same  date.  In  it,  he  stated,  <*  that  he  has  commenced  a 
contest  on  the  homestead  entrv  of  Clarence  Middleton  for  NVV.  8-12-29 
W. ;  that  he  is  informed  and  believes  that  one  Conrad  Karsk  has  aeon- 
test  pending  against  said  entry;  that  at  the  time  said  Karsk  com- 
menced said  contest  said  Middleton  had  not  been  absent  from,  nor  had 
he  abandoned  said  land  for  a  period  of  six  months;  that  said  Karsk 
knew  these  facts,  and  knew  when  said  Middleton  left,  viz:  September 
10, 1884;  that  said  Karsk  commenced  contest  against  said  entry  Septem- 
ber 16, 1884,  which  he  dismissed,  as  affiant  believes,  because  the  land 
office  would  not  entertain  the  same  when  the  allegations  did  not  show 
abandonment  for  six  months  prior  to  commencing  the  same  '' 

On  the  contest  of  Campbell  a  hearing  was  ordered  for  May  21, 1885, 
by  the  local  officers,  of  which  Middleton  and  Karsk  were  duly  notified. 
At  thehearin^  Middleton  failed  to  appear.  Karsk  appeared  and  moved 
the  register  and  receiver  of  the  said  laud  office  for  a  dismissal  of  the 
contest  of  the  said  Campbell,  for  the  following  reasons: 

Ist.  Because  of  the  pending  contest  of  himself  against  the  said  entry. 

2nd.  Because  contest  affidavit  of  Campbell  tends  to  corroborate  alle- 
gations and  proofs  presented  by  himself  in  his  contest. 

3rd.  Because  facts  set  forth  in  affidavit  of  Campbell  are  not  sufficient 
to  authorize  the  granting  of  the  relief  asked. 

4th.  Because  the  allegations  of  contest  of  Campbell  show  the  latter's 
contest  ^'  to  be  no  more  than  a  motion  made  by  a  stranger  to  the  record 
to  open  up  a  judgment  heretofore  rendered  by  the  register  and  receiver 
in  the  case  of  Karsk  against  said  Middleton." 

otb.  Because  Campbell  is  a  stranger  to  the  record  in  the  case  of 
Karsk  v,  Middleton  ^^  without  exhibiting  a  shadow  of  interest  either  in 
the  land  under  contest." 

Campbell  thereupon  moved  to  strike  said  motion  on  behalf  of  Karsk 
from  the  files  for  the  following  reasons : 

Ist.  Said  motion  does  not  state  the  facts  as  they  exist,  and  does  not 
allege  sufficient  reasons  to  entitle  him  to  the  relief  sought. 

2ud.  Said  motion  is  argumentative. 

3rd.  Said  motion  is  not  sustained  by  any  affidavit  or  affidavits,  show- 
ing that  said  contest  of  Karsk  was  legal. 

Campbell  further  at  the  time  of  the  said  hearing  filed  his  affidavit, 
bearing  date  May  21, 1885.  He  therein  deposes  that  he  is  residing  on 
the  land  embraced  in  the  said  homestead  of  said  Middleton,  and  has 
built  a  frame  house  thereon  sixteen  by  twenty  feet,  that  he  commenced 
his  said  contest  against  said  entry  on  the  first  day  he  could  legally  do 
so,  said  Middleton  not  having  abandoned  said  entry  six  months  at  any 
3263— VOL  7 26 
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time  prior  thereto ;  that  he  was  waiting  for  the  time  to  arrive  when  he 
could  leg^ally  contest  said  claim,  and  did  commence  his  claim  the  very 
day  the  six  months  had  expired  after  said  abandonment;  that  he  is  in- 
formed and  verily  believes  that  the  person  who  was  acting  for  said 
Karsk  and  took  the  notice  of  contest  to  the  printer,  told  the  printer 
that  he  knew  the  contest  to  be  premature,  but  that  they  were  doing  so 
to  bar  out  others  who  desired  to  contest  the  same.  He  further  says 
that  said  Karsk  commenced  a  prior  contest  against  said  entry  before 
the  expiration  of  the  six  months  from  the  date  of  said  Middleton^s  entry, 
and  kept  the  same  on  the  record  until  the  one  in  question  was  com- 
menced. He  therefore  says  that  each  of  said  contests  of  said  Karsk 
was  fraudulent  and  void,  and  made  in  fraud  of  the  rights  of  others 
who  desired  to  contest  said  entry. 

After  due  consideration  the  local  officers  rendered  their  decision, 
^'  that  the  acceptance  of  Campbell's  affidavit  of  contest  and  the  issuance 
of  notice  thereon  was  error  and  that  his  case  ought  to  be  dismissed.'' 

From  this  decision  Campbell  appealed. 

In  your  office  letter  of  March  13, 1886,  it  is  stated  : 

The  trial  (meaning  the  trial  in  the  Karsk  contest  case)  took  place  and  judgment 
was  rendered  prior  to  the  filing  of  CampbelFs  complaint  which  should  only  have 
been  received  and  placed  on  file  to  await  the  final  determination  of  the  former  sait. 
(2  L.  D.  259-3  L.  D.  512).  Your  action  dismissing  CampbelPs  contest  is  affirmed  (2 
L.  D.  220).  The  testimony  submitted  by  plaintiff  Karsk  appears  to  sustain  his 
charges  and  as  no  appeal  was  taken  from  your  decision  in  the  case  it  is  also  affirmed, 
the  entry  cancelled,  and  the  case  closed. 

Campbell,  thereupon  appealed  to  this  department  from  your  said 
office  decision  and  the  case  is  before  me  for  consideration. 

For  reasons  stated  in  your  said  office  letter  your  decision  must  be 
affirmed.  The  testimony  submitted  in  the  Karsk  contest  case  fully 
supported  the  charges  made  therein,  beside  a  second  contestant  can 
not  question  collaterally  the  sufficiency  of  the  evidence  upon  which  the 
judgment  of  cancellation  in  a  prior  contest  against  the  same  entry  is 
founded. 

Your  decision  is  accordingly  affirmed. 

Subsequent  to  your  said  decision  of  March  10,  1886,  on  March  26,  en- 
suing George  C.  Campbell  made  homestead  entry  for  the  said  land. 
Conrad  Karsk  on  May  6,  1886,  made  application  to  make  a  like  entry 
for  such  land;  attached  to  such  application  is  the  affidavit  of  Karsk 
from  which  it  appears  that  he  received  no  notice  of  your  said  decision 
but  was  informed  the  day  previous.  May  5,  that  Middleton's  entry  had 
been  cancelled. 

The  entry  papers  of  Campbell  and  Karsk's  application  are  returned 
to  your  office,  together  with  the  other  papers  in  the  case  for  appro- 
priate action. 
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ABAXDOXED  MILITARY  RESERVATION— KAILUOAD  GRANT. 

Fort  Sanders. 

The  Fort  Sauders  military  reservation  having  been  abandoned,  the  following  lands 
included  therein  are  restored  for  disposition  under  the  act  of  July  5,  1834  :  (1) 
The  even  numbered  sections  within  the  present  reservation,  and  not  within  the 
reservation  of  le^7 ;  (2)  both  the  odd'  and  even  numbered  sections  inclnded 
within  the  present  reservation  and  also  within  that  of  1867. 

The  odd  numbered  sections  included  within  the  reservation  of  1867,  but  not  within 
the  present  and  not  patented  to  the  railroad  company,  will  be  restored  to  entry 
under  the  general  laws. 

Secretary  Vilas  to  Commmioner  StocJcslager^  July  9,  1888. 

From  yoar  office  letter  dated  February  13, 1888,  ib  appears  that  by 
executive  order  of  January  7,  1867,  certain  lands  (six  miles  square)  in 
the  then  Territory  of  Dakota,  and  in  the  present  Territory  of  Wyoming, 
were  reserved  for  a  military  post  to  be  known  as  Fort  JohnBuford; 
that  the  name  of  said  reservation  was  subsequently  changed  to  Fort 
Sanders,  and  that  by  executive  order  of  June  28,  1869,  its  boundaries 
were  changed  and  the  reservation  enlarged ;  that  by  act  of  June  9, 
1874  (18  Stat.,  65)  it  was  reduced  to  the  present  reservation  which  is 
entirely  within  that  of  June  28,  1869,  and  includes  a  small  portion  of 
he  reservation  of  January  7, 1867;  that  the  existing  reservation  has 
been  surveyed  in  accordance  with  departmental  instructions  of  January 

5,  1886,  and  the  survey  accepted  by  your  office  letter  of  March  26^ 
1887,  to  the  surveyor-general  of  Wyoming,  and  that  the  lands  covered 
by  said  reservation  are  within  the  limits  of  the  grant  to  the  Union  Pa- 
cific Ry.  Co.,  by  the  acts  of  July  1,  1862  (12  Stat.,  489)  and  July  2, 1864 
(13  Stat.,  356)  as  shown  by  the  map  of  definite  location  filed  January 

6,  1868. 

By  letter  of  January  20,  1887,  the  Department  called  the  attention 
of  your  office  to  a  number  of  abandoned  military  reservations  (among 
them  the  one  under  consideration)  and  directed  that  they  be  surveyed 
and  platted  at  once  that  the  same  might  be  appraised  and  disposed  of 
under  act  of  July  5, 1884  (23  Stat.,  103)  and  also  that  a  report  be  made 
to  the  Department  in  each  case  upon  the  completion  of  the  work. 

By  proclamation  of  the  President  dated  August  22, 1884,  said  reserva- 
tion was  turned  over  to  this  Department  for  disposition. 

The  right  of  the  Union  Pacific  railroad  company  to  the  odd  sections 
of  land  along  its  line  within  the  former  limits,  and  also  within  the  pres- 
ent limits  of  the  Fort  Sanders  (formerly  Fort  Buford)  military  reserva- 
tion was  considered  by  the  Department  on  l^ovember  7, 1885,  and  by 
letter  of  that  date  (L.  &  R.  51,  page  188)  it  was  held  that : 

Upon  the  exclusion  of  a  portion  of  the  lands  formerly  within  the  boundaries  of  the 
Fort  Buford  reservation,  the  odd  sections  of  land  excluded  reverted  to  the  United 
States  and  did  not  become  subject  to  claim  by  the  railroad  company. 
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Your  said  letter  of  February  13, 1888,  recommends  that  the  even  num- 
bered sections  within  the  present  reservation  and  not  included  within 
the  reservation  of  1867,  be  restored  and  disposed  of  under  the  act  of 
July  5,  1884,  and  that  both  the  odd  and  even  numbered  sections  within 
the  present  reservation  and  also  within  the  reservation  of  1867,  be  like- 
wise disposed  of. 

You  further  state  that  the  odd  sections  within  the  boundaries  of  the 
reservation  of  1867  and  not  included  within  the  present  reservation, 
have  been  treated  as  withdrawn  for  the  benefit  of  the  railroad  company, 
and  that  part  of  the  same  have  been  inadvertently  patented  to  said 
compan^^,  and  recommend  that  such  sections,  not  patented,  be  restored 
to  entry  under  the  general  laws. 

In  these  recommendations  I  concur  and  it  is  so  ordered.  The  odd 
sections  in  the  original  reservation  being  reserved  for  military  purposes 
at  the  date  of  the  attachment  of  the  company's  rights  were  excepted 
from  the  grant.  The  act  of  July  5, 1884,  directs  the  manner  of  disposi- 
tion of  the  sections  within  the  present  reservation  not  granted  to  the 
company.  The  appointment  of  appraisers  required  by  said  act  is  a 
matter  for  sul^sequent  disposition  by  the  Department  when  it  shall  be 
deemed  proper. 


PRACTICE— INTERLOCUTORY    ORDER— APPEAL. 

Jones  v.  Campbell  bt  al. 

An  appeal  wiU  not  lie  from  an  interlocutory  decision  of  the  General  Land  Office. 

First  Assistant  Secretary  MuJdrow  to  Commissioner  Stockslager^  November 

1, 1888. 

It  appears  from  the  record  in  this  case  that  on  October  11,  1886,  at 
nine  o'clock  and  seventeen  minutes  in  the  morning  of  that  day,  Charles 
F.  Campbell,  having  paid  to  the  receiver  the  land  office  fees,  filed  with 
the  register  his  affidavit  of  contest  against  the  timber  culture  entry  of 
Thomas  E.  Martin,  made  October  9,  1885,  for  the  SW.  J  Sec.  34,  T.  31 
S.,  E.  39  W.,  Garden  City,  Kansas. 

At  a  later  hour  of  the  same  day,  on  motion  by  attorney  of  James  W. 
Jones,  who  applied  to  initiate  contest  against  said  entry,  and  without 
notice  to  Campbell,  the  local  officers  dismissed  the  latter's  contest,  on 
account  of  a  technical  defect  in  his  said  affidavit,  and  allowed  the  sub- 
sequent contest  to  be  filed. 

From  this  action  of  the  local  office,  dismissing  his  contest,  Campbell 
appealed. 

After  said  appeal  was  taken  and  during  the  pendency  thereof  before 
your  office,  said  Jones  filed  a  motion  that  the  same  be  dismissed,  on  the 
ground  that  a  copy  thereof  had  never  been  served  upon  him,  he  "being 
the  first  contestant." 

On  February  1,  1887,  your  office  overruled  the  motion  of  Jones,  be- 
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cause  of  failure  on  his  part  to  disclose,  on  oath,  as  required  by  the  rales 
of  practice,  what  interest,  if  anj',  and  the  nature  thereof,  he  had  in  the 
matter  involved  in  said  appeah 

From  this  decision  Jones  appeals. 

The  matters  involved  in  Campbell's  contest  and  appeal  are  still  under 
control  of  your  office,  and  your  action  in  overruling  said  motion  was 
therefore  purely  interlocutory  in  its  nature,  and  is  in  no  sense  a  decision 
from  which  an  appeal  may  be  taken  under  rule  81  of  rules  of  practice. 

The  said  appeal  of  Jones  is  accordingly  dismissed. 


RAILROAD  GRAXT— IXDBMXITY  WITHIVRAAV AL. 

Payne  v.  Atlantic  &  Pao.  R.  R.  Co. 

A  prima  facie  valid  pre>eiiiptioD  filing  existing  at  the  date  of  indemnity  withdrawal 
excepts  the  land  covered  thereby  from  the  operation  of  said  withdrawal. 

Laud  covered  by  an  uncanceled  homestead  entry  is  not  subject  to  indemnity  selection. 

Acting  Secretary  Muldrow  to  Commissioner  Stockslager,  November  1, 1888. 

The  land  involved  herein  is  the  S.  i  SW.  J,  Sec.  1,  T.  16  K,  R.  4  W., 
Prescott,  Arizona,  and  is  within  the  limits  of  the  indemnity  withdrawal 
for  the  benefit  of  the  grant  to  the  Atlantic  and  Pacific  Railroad,  or- 
dered May  17,  1872,  received  at  the  local  office  June  18,  1872. 

On  October  27,  1886,  Edwin  C.  Payne  applied  to  make  homestead 
entry  for  the  tract  named.  This  application  was,  after  protest  by  the 
said  company',  rejected,  by  reason  of  said  withdrawal. 

On  January  8,  1887,  the  claimant,  Payne,  filed  his  certain  affidavit, 
wherein  he  asked  to  be  allowed  to  submit  proof  as  to  the  status  of  the 
land,  and  also  to  make  entry  therefor. 

The  local  officers,  after  a  hearing  duly  hail,  at  which  the  said  com- 
pany was  represented,  allowed  the  claimant's  application.  Tbis  action 
was  sustained  by  your  office  decisjion  of  June  4,  1887,  from  which  the 
company  appeals. 

It  appears  from  your  said  decision,  wherein  the  n^aterial  facts  are 
sufficiently  stated,  and  to  which  reference  is  made,  that  the  tract  in 
question  was,  on  June  18,  1872,  i.  e.  the  date  of  the  stated  withdrawal 
for  the  benefit  of  the  appellant's  grant,  covered  by  the  pre-emption  de- 
claratory statement  of  John  A.  Kimler,  filed  on  the  second  of  the  same 
month.  The  said  tract  being,  therefore,  subject  to  a  pre-emption  filing, 
prima  facie  valid  and  existing  at  thedateof  thevsaid  withdrawal,  it  was, 
under  the  rule  laid  down  in  the  case  of  Malone  v.  Union  Pacific  R.  R. 
Company  (7  L.  D.,  13),  excepted  from  the  operation  of  the  appellant's 
grant. 

I  also  concur  in  your  conclusion  that  the  land  being  covered  by  an  un- 
canceled homestead  entry,  it  was  not  subject  to  listing  by  the  company- 
on  September  3,  18S5. 

The  decision  appealed  from  is  accordingly  affirmed. 
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BAILROiVD  GRANT-CONFLICTING  SETTLEMENT  CLAI>I. 

Obnteal  Pacific  R.  R.  Co.  v.  Field. 

The  claim  of  a  qualified  pro-emptor,  based  on  settlement  occnpancy  and  possession, 
existing  when  the  right  of  the  road  attached,  is  sufficient  to  except  the  land 
covered  thereby  from  the  operation  of  the  grant. 

Under  the  original  grant  to  the  Central  Pacitic,  and  the  aniendatory  act  of  1864 , 
the  equitable  claim  of  a  settler  is  recognized  and  protected. 

Acting  Secretary  Muldrow  to  Commissioner  Stockslager,  November  2, 1888. 

I  have  considered  the  case  of  the  Central  Pacific  Railroad  Company, 
V.  William  J.  I'ield,  involving  the  SW.  one-fourth  of  Sec.  33,  T.  1  S. 
R.  2  W.,  M.  D.  M.,  San  Francisco  district,  California,  on  appeal  by 
said  railroad  company  from  the  decision  of  your  office  of  April  2,  1887. 

Said  land  is  within  the  twenty-mile  limits  of  the  grant  to  said  rail- 
road company  of  July  1,1862  (12  Stat.,  489)  as  enlarged  by  the  act  of 
July  2, 18G4  (13  Stat.,  356).  The  line  of  said  company's  road  was  defi- 
nitely located  opposite  the  tract  in  question,  January  21, 1870.  The 
township  plat  of  survey  was  filed  in  the  local  office  July  30,  1878,  and, 
on  October  7,  1878,  the  claimant,  William  J.  Field,  filed  pre-emption 
declaratory  statement,  iN'o.  14,588,  for  said  land,  alleging  settlement 
thereon  September  27, 1861, 

A  hearing  was  had  December  24,  1883,  and  from  the  testimony  ad- 
duced, it  appears  that  Field  and  one  Miller  purchased  in  1884,  from 
prior  occupants,  their  possessory  interest  in  a  tract  of  more  than  five 
hundred  acres,  embracing  the  quarter-section  of  land  in  question,  and 
took  possession  of  said  tract  under  said  purchase ;  that  there  was  a 
house  upon  said  quarter-section  and  Field  cultivated  said  quarter-sec- 
tion by  hired  men  who  lived  in  the  house  thereon  from  1864  to  1868, 
during  which  time  Field  resided  off  said  land  on  the  San  Leandro  road, 
engaged  in  hotel-keeping ;  that  it  was  uncertain  at  that  time,  whether 
said  land  was  public  land  of  the  United  States  or  embraced  within  the 
limits  of  a  private  land  claim,  and  it  was  understood  between  Field  and 
Miller  during  their  joint  ownership  of  the  possessory  interest  in  the 
tract,  that  in  the  event  the  quarter  section  in  dispute  was  found  to  be 
public  land.  Field  was  to  have  the  right  to  secure  it  under  the  pre- 
emption law^  that  in  1868,  Field  and  Miller  sold  their  possessory  in- 
terest in  the  entire  tract  to  Dennis  Callaghan  and  William  Watson, 
with  the  understanding  that  if  said  quarter-section  should  finally  be 
ascertained  not  to  be  covered  by  a  private  land  claim,  then  Field  should 
have  the  right  to  resume  possession  of  said  quarter-section ;  and  that 
pursuant  to  this  understanding  (in  September,  1878)  about  two  months 
after  the  survey,  he  notified  Callaghan  to  move  his  improvements  from 
said  quarter-section  and  moved  thereon  himself  with  his  family,  where 
he  has  ever  since  resided  and  made  improvements  of  tbe  value  of  $1200, 
consisting  of  a  dwelling  twenty-five  by  thirty-five  feet,  a  barn  forty  by 
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fifty  feet,  a  spring  walled  up  with  pipe  running  to  the  dwelling,  men's 
quarters,  chicken-house,  two  corrals,  a  half  mile  of  fencing  and  one 
hundred  and  twenty  acres  under  cultivation.  On  these  facts  the  local 
officers  rendered  a  decision  adverse  to  Field,  and  on  appeal,  your  office 
reversed  said  decision. 

The  act  of  July  2, 1864  (13  Stat.,  356)  under  which  the  company 
claims  the  land  in  dispute,  provides  in  section  four  thereof,  ^'  that  any 
lands  granted  by  this  act,  or  the  act  to  which  this  is  an  amendment 
shall  not  defeat  or  impair  any  pre-emption,  homestead,  swampland,  or 
lawful  claim." 

There  is  a  well  recognized  distinction  between  a  preemption  claim 
aud  the  preemption  right.  ''  The  act  of  1841  did  more  than  create  a 
right  of  pre-emption,  or  of  purchase  before  others;  it  legalized  settle- 
ment on  the  public  lands  with  a  view  to  cash  entry,  which  before  had 
been  trespass  and  made  it  the  basis  of  a  claim  against  the  United 
States."  This  claim  is  ''  the  equitable  though  inchoate  right  which  is 
contemplated  in  the  various  acts  granting  lands  to  railroad  companies. 
.  .  .  •  A  valid  settlement  creates  a  valid  claim  against  the  United 
States  and  under  either  the  act  of  1862  or  the  amending  act  of  1864, 
land  covered  by  a  valid  settlement  is  excepted  Irom  the  operation  of 
the  grant,  whether  or  not  there  has  been  a  valid  declaratory  tiling  for 
it."    Emmerson  v.  Central  Pac.  R.  R.  Co.  (3  L.  D.,  271). 

The  settlement  existing  on  the  quarter-set'tion  in  dispute  at  the  time 
the  company's  right  vested  under  the  grant,  January  21,  1870,  and 
which  had  existed  and  been  maintained  for  many  years  before  that  time, 
was  not  unlawful  or  a  trespass  as  contended  by  the  counsel  for  the  com- 
pany. It  was  under  and  derived  from  Field  and  Miller  aud  in  subordi- 
nation to  the  right  reserved  by  Fi^ld  to  pre-empt  the  land  if  it  should 
be  found  subject  to  pre-emption,  and  was  but  a  continuation  of  the  set- 
tlement or  possession  of  Field  and  Miller  from  1864  to  l^GH,  which  had 
been  established  and  maintained  by  Field  as  to  said  quarter-section  with 
a  view  to  cash  entry  or  pre-emption  thereof  in  the  contingency  named. 

Field  was  a  qualified  pre-emptorand,  if  the  land  had  been  surveyed, 
could  and  doubtless  would  have  filed  a  declaratory  statement  aud  per- 
fected his  claim  thereto  under  the  pre-emption  law  long  before  the  defi- 
nite location  of  the  road. 

The  claim  by  him  of  the  right  to  pre-empt  the  particular  quarter  sec- 
tion in  dispute  was  maintained  from  1864  to  1868,  during  the  joint  pos- 
session and  ownership  of  himself  and  Miller,  was  provided  tor  on  the 
sale  to  Callaghau  and  Watsou  in  1868,  and,  as  soou  as  the  status  of  the 
land  was  settled  by  the  survey  in  1878,  he  asserted  said  claim  aud  took 
the  necessary  steps  to  perfect  and  secure  it  by  moving  himself  and  family 
on  to  said  quarter-section  and  filing  his  declaratory  statement  therefor. 
His  good  faith  is  further  manifest  from  his  subsequent  continuous  occu- 
pancy of  the  land  as  a  home  and  the  character  and  extent  of  his  improve- 
ments.    His  claim,  from  its  inception,  was  only  for  the  particular  quar- 
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ter-section  in  dispute,  and  was,  in  my  opinion,  under  all  the  cireum- 
stances  of  this  case,  such  a  '^  pre-emption  claim  "  as  is  contemplated  by 
the  act  of  1864.  As  held  in  Emmerson  v.  Central  Pac.  B.  R.  Co,j  supra, 
such  acts  contemplate  an  ^^ equitable^  as  distinguished  from  a  strictly 
legal  claim. 
The  decision  of  your  office  is  affirmed. 


TIMBER  CULTURE  COXTE8T— DEFAULT  NOT  CHxVRGED. 

PLATT  V.  Vachon. 

If  the  specific  alle^atioDs  of  the  contestant  fail  for  the  want  of  evidence,  he  cannot, 
under  a  general  charge  of  non-compliance  with  law,  take  advantage  of  evidence 
showing  a  default  not  specitically  charged. 

In  such  a  case  the  issue  is  between  the  entryman  and  the  government,  and  ii^the 
absence  of  bad  faith  the  entry  will  not  be  disturbed. 

First  Assistant  Secretary  Muldrow  to  Commisssioiier  Stocksla^er,  Novem- 
ber 3,  1888. 

In  the  timber-culture  contest  of  Theron  D.  Piatt  v.  Alexander  Vachon, 
appealed  by  Vachon  from  your  decision  of  March  4, 1887,  the  record  dis- 
closes the  following  facts : 

On  May  21,  1880,  Vachon  made  timber  culture  entry  for  the  SW.  J  of 
Sec.  22,  T.  136  N.,  E.  56  W.,  Fargo  land  district,  Dakota. 

Piatt  instituted  contest  April  10, 1885,  and  a  hearing  in  the  case  was 
duly  had  on  June  30,  and  July  1st  and  3d  following. 

The  local  officers  found  in  favor  of  the  entryman  and  dismissed  the  coi>- 
test.  On  appeal  you  found  that  the  entryman  had  not  complied  with  the 
timber  culture  law,  and  held  his  entry  for  cancellation. 

Where  good  faith  in  attempting  to  comply  with  the  law  satisfactorily 
appears,  and  the  legal  rights  of  a  third  part}'  are  not  involved,  it  does 
not  follow  that  a  noncompliance,  inside  of  the  statutory  time,  with 
some  of  the  requirements  of  the  timber  cultuie  law  by  an  entryman 
will  warrant  the  forfeiture  of  his  claim. 

The  contestant  herein  alleged  in  his  affidavit  of  contest,  that  the  en- 
tryman after  breaking  twenty  acres,  and  the  year  following  back-setting 
six  acres  of  said  land,  failed  to  further  cultivate  to  crop  or  otherwise 
any  part  thereof,  either  in  1882  or  1883;  that  he  "wholly  failed  to  plant 
trees  or  tree  seed  on  ten  acres  of  said  tract  or  any  part  thereof  during 
the  fourth  year  of  said  entry,  or  at  any  other  time;"  that  there  were  no 
trees  growing  on  said  tract,  and  that  the  ground  plowed  "  is  now  all 
grown  up  to  weeds." 

The  lollowing  facts  were  shown  at  the  hearing,  by  a  preponderance 
of  the  evit^ence : 

Appellant  resided  sixty  miles  from  the  land  in  contest  and  the  work 
done  on  it  he  hired  to  be  done.    The  requisite  quantity  of  land  was 
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plowed  in  1880,  and  six  acres  replowed  in  1881,  and  a  man  engaged  to 
crop  it  to  oats,  to  whom  the  necessary/  seed  oats  was  furnished.  It  was, 
however,  not  croppetl  or  further  cultivated  that  year.  In  1882  ten  acres 
were  cropped  to  wheat.  In  the  spring  of  1883  the  land  was  again  plowed^ 
and  a  little  over  eight  and  a  half  acres  planted  to  trees.  The  summer 
of  1883  was  quite  dry,  and  from  some  cause  nearly  all  of  these  trees 
died.  In  the  fall  of  that  year  the  ground  was  replowed  and  planted  to 
trees  in  rows  tour  feet  apart  each  way.  These  trees  received  no  culti- 
vation during  1884,  and  from  one-third  to  one-half  of  them  failed  to 
grow,  or  were  killed  by  a  prairie  fire,  which  crossed  that  year  a  part  of 
the  land  planted.  The  land  planted  grew  np  badly  to  weeds,  and  waa 
not  protected  by  afire-break.  Appellant,  before  the  institution  of  this 
contest,  had  procured  tree  seed  and  engaged  a  party  to  have  the  laud 
replanted  where  the  trees  were  missing. 

I'rom  this  state  of  facts  bad  faith  on  the  part  of  the  entryman  cer- 
tainly can  not  be  inferred.  The  materia]  facts  specifically  alleged  in  the 
contest  affidavit,  too,  are  not  only  not  sustained  by  the  evidence  adduced, 
but  are  disproved.  The  contestant  having  failed  to  support  by  proof 
the  facts  alleged,  has  acquired  by  bis  contest  no  legal  right  to  have  the 
entry  canceled,  even  though  it  should  be  found  from  the  evidence  that 
the  entryman  had  failed  to  protect  and  keep  in  a  healthy  growing  con- 
dition  the  trees  planted,  because  he  failed  to  put  that  question  in  issue* 
It  is  true  that  the  contest  afiidavit  contains  the  general  allegation  ^Hhat 
the  tree  claim  law  has  not  been  complied  with  during  the  second,  third, 
or  fourth  years  since  making  said  entry." 

A  failure  to  properly  plant,  properly  cultivate,  or  properly  protect  the 
trees  planted,  and  to  keep  them  in  a  healthy  growing  condition,  can  not 
be  taken  advantage  of  under  such  a  general  allegation  by  a  contestant 
who  makes  specific  charges  of  failure  to  comply  with  the  law,  and  then 
fails  to  sustain  his  charges  by  proof. 

The  contestant  having  failed  to  sustain  his  charges,  the  question  of 
canceling  the  eniry  and  forfeiting  the  entry  man's  claim  becomes  one 
between  him  and  the  government  alone,  and  generally  in  such  cases^ 
where  bad  faith  can  not  reasonably  be  inferred,  the  entry  will  be  per- 
mitted to  remain  intact. 

The  local  officers  found  from  the  evidence  in  the  case  that  — 

The  efforts  the  claimant  has  made  to  get  the  required  work  doue;  the  number  of 
per8oi)8  he  lias  employed  at  divers  timen  to  do  the  work,  or  to  anHist  in  its  perform- 
ance; the  attention  he  has  bestowed  upon  the  matter;  the  readiness  with  which  he 
has  respondeil  to  every  call  from  his  numerous  emphiyds  or  ajs^entseu^aj^ed  to  perform 
the  work,  and  the  liberal  amounts  of  money  he  has  expended  to  ensure  a  compliance 
with  the  provisions  of  the  timber  culture  law,  establish  conclusively  his  good  faith  in 
the  matter. 

In  the  finding  of  good  faith  in  the  entryman  I  concur,  and  as  Piatt 
has  failed  to  sustain  his  allegations  iis  to  the  facts  fairly  in  issue,  his 
contest  is  dismissed,  and  appellant's  entry  will  remain  intact. 

The  decision  of  vour  office  is  therefore  reversed. 
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PRE  EMPTION—SETTLE>fENT— RESIDENCE. 

Henbt  Hoffmeisteb. 

Residence  begins  with  tbe  first  act  of  settlement  where  such  settlement  is  followed  op 

by  an  actual  inhabitancy  of  the  land  in  good  faith. 

Acting  Secretary  Hawkins  to  Commissioner  Stocksla^er^  November  9, 1888. 

I  have  considered  the  appeal  of  Henry  Hoffmeister  from  your  office 
ilecision  of  April  12, 1887,  rejecting  his  proof  and  requiring  him  to  make 
new  publication  and  proof  on  his  preemption  cash  entry  for  S  W.  |,  Sec. 
So,  T.  102  N.,  R.  66  W.,  Mitchell  Dakota  land  district. 

The  record  shows  that  said  Hoffmeister  settled  upon  said  land  April 
5, 1884,  his  first  act  of  settlement  being  the  erection  of  a  house,  and  his 
family  came  thereon  to  live  on  the  15th  day  of  April.  He  made  final 
proof  October  10, 1884. 

In  your  letter  you  say : 

He  established  residence  thereon  April  15, 1884.  Claimant  made  proof  October  10, 
1884.  He  could  not,  therefore,  have  resided  ou  the  land  six  months  immediately  prior 
thereto,  and  his  proof  is  rejected. 

It  has  been  frequently  held  by  this  Department  that  while  the  rule 
requiiing  six  months'  residence  is  wise  and  proper  as  a  general  rule,  it 
is  not  to  be  indiscriminately  applied,  nor  when  good  faith  otherwise 
sufficiently  appears. 

It  has  also  been  held  by  this  Department  that  a  settler  establishes  a 
residence  the  instant  he  goes  on  the  land  for  the  purpose  and  with  the 
bona  fide  intention  of  making  his  home  there  to  the  exclusion  of  one 
elsewhere.  Humble  v.  McMurtrie  (2  L.  D.  161);  Grimshaw  v,  Taylor  (4 
L.  D.  330) ;  Houf  v.  Gilbert  (5  L.  D.  238) ;  United  Stales  v.  Skahen  (6  L. 
D.  120). 

It  appears  from  the  evidence  that  claimant  began  the  erection  of  his 
house  on  April  5,  and  that  it  was  completed  and  his  family  had  moved 
in  on  the  loth  of  said  month,  that  his  residence  thereon  was  continuous 
and  that  his  improvements  consisted  of  a  house  ten  by  twelve  feet,  and 
thirty-three  acres  of  breaking,  eight  acres  of  which  had  been  in  crop 
that  season. 

The  occupancy  of  the  house  by  the  family  within  a  few  days  after  its 
completion  sufficiently  indicates  that  the  intention  of  claimant  was  to 
make  his  home  upon  said  land,  and  his  residence  would  therefore,  for 
the  purpose  of  showing  good  faith — and  this  is  the  only  purpose  for 
which  six  months'  residence  is  required — date  from  the  commencement 
of  his  settlement,  viz:  April  5, 1884,  and  this  allows  a  few  days  over  six 
months  to  date  of  final  proof. 

Your  said  decision  is  accordingly  reversed  and  the  entry  may  be 
passed  to  patent. 
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MINING  CLAIM— PROOF  OF  EXPENI3ITUUE-TOWNSITE. 

James  D.  Bankin  et  al. 

Thefioal  decision,  under  judicial  proceedings,  that  the  claimant  is  not  entitled  to  any 
credit  for  work  done  on  the  claim,  renders  it  necessary  that  the  supplementary 
evi<  ence  should  clearly  show  that  the  value  of  the  improveaients,  or  labor  done 
npon  or  for  the  development  of  the  claim,  since  the  date  of  said  proceediugs,  is 
not  less  than  five  hundred  dollars. 

The  occupancy  of  land  by  townsite  settlers  is  no  bar  to  its  entry  under  the  mining 
laws,  provided  the  land  is  mineral  and  belongs  to  the  United  States. 

Where  the  entry  was  allowed  on  insutiicient  evidence  as  to  the  character  of  the  land, 
and  the  requisite  expenditure  thereon,  supplementary  proof  may  be  submitted  in 
the  absence  of  protest  or  adverse  claims. 

Acting  Secretary  Hawkins  to  Commissioner  Stockslager^  November  9, 1888. 

I  have  considered  the  appeal  of  James  D.  Bankin  et  al,^  applicants 
for  the  Bartlett  and  Shock  placer  claim,  mineral  entry  No.  2367,  made 
December  18,  1884,  at  the  Leadville  laud  office,  Colorado,  from  the 
decision  of  your  office,  dated  July  28,  1887,  holding  said  entry  for  can- 
cellation. 

The  record  shows  that  on  December  10,  1880,  James  D.  Rankin  and 
John  D.  Boby  made  application  for  patent,  and  that  an  adverse  claim 
was  filed  by  Relief  Jackson,  claimant  of  the  Thomas  Klak  Pla<ier  Claim, 
under  the  provisions  of  Sec.  2326  of  the  Revised  Statutes,  and  suit  was 
instituted  in  the  United  States  circuit  court  for  the  district  of  Colorado. 
A  trial  was  duly  had,  and,  upon  the  verdict  of  the  jury,  *nhat  neither 
of  the  parties  herein  have  proven  title  to  the  property  in  the  complaint 
described,"  the  court  rendered  judgment  "that  the  said  defendants  go 
hence  hereof  without  day."  Both  parties  sued  out  writs  of  error  to  the 
supreme  court  of  the  United  States,  and  the  judgment  of  the  circuit 
court  was  affirmed  on  December  3,  1883  (109  U.  S.,  440).  The  supreme 
court^  after  a  full  discussion  of  the  question,  held  that,  as  there  had 
been  no  work  done  by  either  claimant  on  the  premises  in  controversy, 
the  court  properly  instructed  the  jury  to  find  against  both. 

On  March  8,  1884,  the  appellants  filed  an  additional  report  of  the 
United  States  survey  or- general,  and  the  local  officers  allowed  said 
entry. 

On  March  2,  1885,  your  office  examined  saiti  entry  papers,  and  held 
that  the  evidence  on  file  was  not  sufficient  to  show  compliance  with  the 
requirements  of  the  mining  laws  and  the  regulations  of  your  office; 
that  the  applicants  should  furnish  the  surveyor-general's  certificate, 
showing  specifically  the  nature,  value,  date  when  made,  and  location 
of  the  several  improvements,  works  and  expenditures  made  upon  or  for 
the  benefit  of  said  claim  by  them  or  their  grantors,  and,  if  there  are  any 
facts  necessary  to  show  the  possessory  right  ot*  the  chiimant,  they  should 
be  shown. 
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Your  office,  also,  called  attention  to  the  fact  that  the  final  certificate 
of  entry  was  in  the  name  of  James  D.  Kankin,  while  the  name  of  John 
D.  Boby  appears  as  an  applicant  in  all  the  papers  prior  thereto,  and 
the  claimants  were  required  to  fnrnish  an  additional  abstract  of  title, 
showing  all  conveyances  of  title  subsequent  to  the  date  of  the  applic^i- 
tion  and  prior  to  entry,  or,  if  none  are  of  record,  then  the  proper  cer- 
tificate to  that  efiect  should  be  given. 

On  June  19,  1885,  the  local  office  forwarded  to  your  office  additional 
proof,  in  response  to  your  office  letter  of  March  2,  1885. 

Your  office,  on  July  28, 1887,  "  re-examined  ^  the  papers  in  said  entry, 
and,  referring  to  said  action  of  the  United  States  circuit  and  supreme 
court  in  said  case,  held  that  under  the  provisions  of  the  a^t  of  Congress 
approved  March  3,  1881  (21  Stat.,  605),  the  proceedings  in  the  case 
should  have  been  stayed  until  the  claimants  had  perfected  their  title ; 
that  the  entry  was  improperly  allowed  by  the  local  officers,  for  the  reason 
that  ^'  no  further  or  more  satisfactory  evidence  of  labor  and  improve- 
ments "  was  presented  than  was  set  out  originally  in  the  application  and 
accompanying  papers;  that,  although  said  entry  was  improperly  allowed, 
your  office  gave  the  claimants  an  opportunity  to  perfect  the  same,  by 
filing  satisfactory  evidence  of  labor  or  improvements,  and  of  possession  ; 
that  the  sworn  statement  of  the  deputy  surveyor,  who  made  the  original 
survey,  the  supplemental  abstract  of  title,  and  the  affidavits  of  Rankin 
and  Carpenter  were  not  sufficient  to  warrant  the  issuance  of  patent 
upon  said  entry ;  that  nearly  all  of  the  labor  and  improvements  men- 
tioned in  the  statement  of  the  deputy  surveyor  appear  to  have  been 
placed  on  the  claim  prior  to  the  trial  of  the  cause,  and  for  that  reason 
and  also  because  the  claim  appears  to  cover  a  large  part  of  the  town  of 
Breckenridge,  whose  inhabitants  might  be  injuriously  affected  by  the 
issuance  of  patent,  and  the  additional  reason  that  the  mineral  character 
of  all  the  land  included  in  the  exterior  lines  of  said  claim  as  surveyed  is 
not  sufficiently  shown,  the  entr^^  must  be  held  for  cancellation. 

The  appellants  insist  that  your  office  erred  in  holding,  that  because 
the  work  was  performed  on  the  claim  prior  to  the  trial  of  the  case  in  the 
United  States  court,  it  could  not  be  counted  as  work  under  the  decision 
of  said  court,  and  that  consideration  should  have  been  given  to  the  fact 
that  the  testimony  at  the  trial  was  limited  to  the  condition  of  affairs  at 
the  time  when  suit  was  brought,  more  than  a  year  prior  to  the  trial ; 
that  there  was  no  evidence  that  the  claim  was  entered  for  speculative 
purposes,  on  the  contrary  that  the  evidence  showed  that  the  rights  of 
all  parties  having  cabins  on  the  land  entered  were  protected  by  written 
contracts. 

The  act  of  March  3,  1881,  supra,  provides: 

Tbat  if  in  any  action  brought  pursnant  to  section  2326  of  the  Revised  Statutes,  title 
to  the  ground  in  controversy  uhull  not  be  establislied  by  either  party,  the  jury  shall 
so  find,  and  judgment  shall  be  entered  according  to  the  verdict.  In  such  case  costs 
shall  not  be  allowed  to  either  party,  and  the  claimant  shall  not  proceed  in  the  laud 
office  or  be  entitled  to  a  patent  for  the  ground  in  controversy  until  he  shall  have 
perfected  his  title. 
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The  decision  of  tbe  coart  in  said  cd^e  (supra)  was  that,  neither  party 
had  made  any  improvements  upon  the  land  inqaestiou  within  the  mean- 
ing of  the  statnte. 

The  suit  was  commenced  on  March  5,  1881,  and  final  decision  was 
rendered  December  3, 18S3,  The  field  notes  of  survey  filed  with  the 
application  for  patent  show  that  the  ^'  improvements  consist  of  sundry 
pits,  shafc,  flume,  ditch,  dam  and  dwelling  house,  the  value  of  which 
is  not  less  than  $5()0,  and  which  I  hereby  certify  were  made  by  these 
applicants  and  their  grantors,"  and  then  follows  the  particular  location 
of  said  improvements  on  the  claim,  and  the  location  and  description  of 
improvements,  consisting  of  ditches  and  buildings  not  included  in  the 
estimate  of  value  made  by  the  deputy  surveyor.  The  surveyor  general 
certified  that  the  value  of  the  improvements  was  not  less  than  $500. 

On  June  3,  1884,  the  applicants  filed  in  the  local  land  office  their  joint 
affidavit,  in  which  they  swear  that  said  placer  claim  is  in  the  Blue  River 
valley,  being  crossed  by  the  Blue  Kiver,  which  furnishes  an  abundance 
of  water  for  mining  purposes  ;  that  said  placer  is  covered  with  aurifer- 
ous gravel  of  an  unknown  depth,  which  yields  about  two  dollars  per 
day,  per  "man,  w^hen  worked  with  a  *' rocker  torn  or  ground  sluice;"  that 
bed  rock  has  not  been  reached,  but  wherever  bed  rock  has  been  reached 
on  Blue  River,  it  has  been  found  to  be  covered  with  a  rich  auriferous 
gravel,  yielding  as  high  as  $2000  to  the  claim  of  one  hundred  feet;  that 
the  bed  rock  dipping  down  and  laterally  under  water  and  into  quicksand 
can  not  be  worked  without  expensive  and  powerful  machinery ;  that 
this  rich  gravel  streak  having  been  found  above  and  below  this  claim,  it 
is  believed  that  it  also  underlies  the  land  in  question  ;  that  there  is  no 
timber  upon  and  no  well  known  or  any  system  of  lode  claims  or  depos- 
its upon  or  running  into  this  claim ;  that  the  town  of  Breckenridge  ex- 
tends on  to  this  placer  claim,  as  shown  by  the  official  plat  and  field 
notes  of  said  claim ;  that  said  applicants  for  patent  do  not  claim  any  of 
the  surface  of  said  placer  as  now  occupied  by  the  residents  thereon ; 
that  they  have  given  said  residents  a  written  contract  (copy  of  which 
is  attached  to  the  affidavit  as  an  exhibit)  to  convey  to  each  one  the 
propertyownedby  him  situated  on  said  placer  claim  ;  that  said  claim 
was  not  taken  for  speculative  purposes;  that  said  placer  can  be  mined 
on  the  bed  rock  without  injury  to  the  surface  that  is  occupied  and  the 
improvements  thereon;  that  the  improvements  are  adequately  set  forth 
in  the  field  notes ;  that  there  are  no  salt  or  mineral  spriu^gs  on  said 
land,  and  that  the  applicants  have  resided  thereon  for  the  past  ten  years. 

The  affidavit  of  the  applicants,  above  set  forth,  is  corroborated  by  the 
joint  affidavit  of  four  persons,  who  allege  that  they  are  property  owners 
upon  said  placer,  and  that  the  applicants  have  promised  to  give  each  a 
deed  to  the  ground  claimed  by  him,  and  that  said  applicants  have  acted 
in  good  faith,  and  have  not  located  said  placer  claim  for  speculative 
purposes. 
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The  statemeuta  of  the  applicants  relative  to  the  character  of  the  land 
are  substantiated  by  the  report  of  the  United  States  deputy-surveyor, 
filed  March  8, 1884. 

The  entry  was  allowed  on  December  18, 1884.  On  June  19, 1885,  the 
applicants  filed  copy  of  a  special  report  of  said  United  States  deputy 
surveyor,  duly  verified,  which  particularly  describes  the  improvements 
alleged  to  have  been  made  prior  to  the  date  of  the  application  for  ])ateiit, 
and  states  that  since  the  application  for  patent,  the  applicants  have 
sunk  a  new  pit  across  the  Blue  River,  from  the  old  flume,  sixteen  feet 
wide  and  sixty  feet  long,  and  put  in  a  bed  rock  flume  from  its  mouth, 
forty-eight  feet  long,  two  and  a  half  by  three  feet  in  size;  that  the  value 
of  the  new  pit  is  $50,  of  the  bed  rock  flume  $10();  that  they  have  also 
dug  a  new  ditch  from  the  Blue  River,  more  than  fifty  feet  in  length  to 
this  pit,  which  is  valued  at  $10.00;  that  they  have  enlarged  the  old 
ditch  and  large  pit  and  worked  the  same ;  that  they  have  made  im- 
provements and  performed  work  and  labor  upon  said  claim,  during  eaeb 
and  every  year  since  1880,  and  their  value  exceeds  $400,  and  that  the 
applicants  have  been  in  possession  of  said  claim  ever  since  said  appli- 
cation was  made  for  patent. 

With  said  report  were  filed  an  additional  abstract  of  title  and  the 
affidavits  of  M.  B.  Carpenter,  and  James  D.  Bankin,  one  of  the  appli- 
cants. Carpenter,  after  referring  to  the  decisions  of  the  courts  io^said 
case,  stated  that  the  ground  upon  which  the  circuit  court  decided  ad- 
versely to  the  applicants  was,  that  two  persons  could  not  locate  more 
than  twenty  acres  of  placer  ground,  and  that  the  bill  of  exceptions  did 
not  make  prominent  the  value  of  the  improvements  or  the  amount  of 
work  done  on  said  claim.  Carpenter  also  swears  that  he  has  known  the 
claim  for  more  than  five  and  a  half  years,  and  knows  that  the  value  of 
the  improvements  was  more  than  five  hundred  dollars  at  the  date  of 
said  application  for  patent. 

The  affidavit  of  said  Rankin  alleges  that  said  application  for  patent 
was  made  by  said  Roby  and  himself;  that  said  Roby  has  not  parted 
with  his  interest  in  said  claim  and  is  still  an  owner  therein;  that  the 
duplicate  receiver's  receipt  was  issued  to  said  Rankin  and  Roby,  jointly, 
and,  if  the  final  certificate  was  made  out  to  Rankin  alone,  it  was  a  mis- 
take on  the  part  of  the  register  of  the  Leadviile  land  office,  and  that  a 
patent  should  issue  to  said  Roby  and  Rankin  jointly ;  that  the  improve- 
ments certified  to  by  the  United  States  deputy  surveyor  were  put  upon 
said  claim  by  said  claimants  and  their  grantors;  that  the  applicants 
have  made  improvements  each  and  every  year  since  their  purchase  of 
said  claim ;  that  they  made  a  relocation  in  1881,  after  the  trial  of  said 
case  in  the  circuit  court ;  that  they  did  not  abandon  their  former  loca- 
tion; that  said  applicants  are  in  possession  of  said  claim  and  no  one 
questions  their  title  or  right  of  possession. 

From  the  foregoing,  it  is  quite  evident  that  the  evidence  as  the  record 

now  stands,  is  insufficient  to  warrant  the  issuance  of  patent  upon  said 
entry. 
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The  certificate  of  the  Uuited  States  surveyor  general,  required  by  the 
statute,  was  filed  with  the  field  notes  of  survey,  but  the  supreme  court 
found  that  the  improvements  claimed  could  not  be  considered  as  made 
for  its  develoi)ment,  and  held  that,  "  there  having  been  no  work  done  b}' 
either  claimant,  plaintitf  or  defendants  on  the  premises  in  controversy^ 
the  court  properly  instructed  the  jury  to  find  against  both." 

The  supplementary  evidence  does  not  clearly  show  that  the  land  is 
valuable  for  mineral  or  that  the  value  of  the  improvement  or  labor  done 
upon  or  for  the  development  of  said  claim,  since  the  date  of  the  former 
suit,  is  not  less  than  five  hundred  dollars. 

The  fact,  as  shown  by  the  survey,  that  a  part  of  said  claim  is  occupied 
by  residents  of  the  town  of  Breckenridge  is  no  bar  to  the  entry  of  said 
land  under  the  mining  laws,  provided  the  land  is  mineral  and  belongs 
to  the  United  States.     Steel  v.  Smelting  Company  (106  U.  S.,  447). 

The  error  in  the  issuance  of  the  final  certificate  can  be  easily  remedied 
by  a  return  of  the  entry  papers  to  the  local  land  ofilce,  and  the  issuance 
of  another  certificate  to  the  proper  parties. 

While  the  evidence  is  not  sufficient  to  warrant  the  issuance  of  patent 
upon  said  entry,  I  do  not  think  the  entry  should  be  canceled.  There 
is  no  protest,  and  no  adverse  claim,  and  I  am  of  the  opinion  that  the 
applicants  shonld  be  allowed  to  furnish  supplementary  proof  of  the  min- 
eral character  of  said  claim,  and  also  of  the  required  amount  of  im- 
provements or  labor  placed  thereon,  since  the  date  of  said  suit.  Said 
proof  should  be  furnished  within  sixty  days  from  notice  hereof,  and,  in 
case  of  failure  of  the  claimants  so  to  do,  said  entry  will  be  canceled. 

The  decision  of  your  office  is  modified  accordingly. 


MINTNG  CLAIM— EFFECT  OF  ADVERSE  PROCEEDINGS. 

George  H.  Smith  et  al. 

The  Department  may  properly,  in  the  interest  of  the  government,  direct  a  hearing 
to  ascertain  whether  the  claimant  has  complied  with  the  law,  notwithstanding 
the  fact  that  said  claimant  secured  a  favorable  judgment  in  judicial  proceedings 
instituted  by  an  adverse  claimant. 

Acting  Secretary  Hawkins  to  Commissioner  StocJcslager^  yovember  9, 1888. 

I  have  considered  the  appeal  of  George  H.  Smith  et  al.  from  your  de- 
cision of  June  10, 1887,  adverse  to  them,  in  the  matter  of  their  applica- 
tion, No.  37,  for  the  Bull  of  the  Woods  lode  and  mill-site  claim,  lots  52 
A,  and  52  B,  Bozeman,  Montana. 

You  find  the  mill-site  portion  of  the  claim  (52  B)  to  be  in  conflict,  to 
the  extent  of  1.86  acres,  with  Oooke  City  townsite,  entry  No.  227,  made 
August  23, 1884. 

Upon  a  protest,  filed  by  the  mill-site  claimants,  said  conflicting 
claims  were  considered  by  your  office^  which,  under  date  of  August  14, 
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1884,  dismissed  the  protest.    This  action  was  affiruied  by  the  Depart- 
ment October  31,  1885  (4  L.  D.,  212). 

That  decision  called  attention  to  the  error  committed  by  the  register 
and  receiver  in  allowing  the  townsite  entry  while  the  case  was  pendiog 
on  the  protest  of  the  mill-site  claimants. 

While  the  case  was  pending,  as  above,  before  this  Department,  it  ap- 
pears that  the  local  officers  received  and  filed  said  mineral  application 
No.  37.  Your  decision  mentions  this  as  error,  and  calls  the  attention 
of  the  local  officers  to  the  fact  that  they  had  been  duly  notified  when 
the  case  was  forwarded  to  the  Department  on  appeal. 

It  further  appears,  that  adverse  claims  were  filed  by  the  townsite  and 
by  Samuel  B.  Wyman,  who  claims  as  lot  owner  under  the  townsite 
entry,  against  said  mineral  application,  or  as  to  that  portion  claimed  as 
lot  52  B,  being  the  mill-site  claim. 

Suits  on  the  adverse  claims  were  duly  commenced,  and,  so  far  as  the 
knowledge  of  your  office  went,  were  pending  at  ihe  date  of  the  decision 
under  consideration. 

It  appears  from  certified  copies  of  the  proceedings  had  in  court,  now 
in  the  record,  that  judgment  in  said  suits  was  rendered  adverse  to  the 
townsite  and  claimants  thereunder.  It  further  appears  that,  notwith- 
standing the  adverse  claims  of  the  townsite  and  Wyman  and  the  fact 
that  notice  of  suit  thereon  had  been  filed,  the  mineral  applicants,  Smith 
€t  aL,  applied  May  15, 1885,  to  enter. 

The  local  officers  rejected  said  application,  and  on  appeal  your  office 
by  the  decision  now  here  sustained  the  rejection,  citing  Sec.  2326  of 
the  Revised  Statutes,  which  provides  that,  when  an  adverse  claim  is 
filed,  ^^  all  proceedings,  except  the  publication  of  notice  and  making 
and  filing  of  the  affidavit  thereof,  shall  be  stayed,"  etc. 

If  this  were  the  only  ground  of  objection,  the  application  to  make 
mineral  entry  might  now,  since  the  adverse  claims  have  been  removed 
by  judgment  of  the  court,  be  re-instated  and  acted  upon  favorably  as  a 
matter  solely  between  the  mineral  claimants  and  the  government. 
Your  decision,  however,  mentions  other  reasons  why  said  applications 
should  not  be  allowed,  in  so  far  as  it  relates  to  the  mill-sice  (lot  52  B), 
which  you  deemed  it  proper  to  consider.  You  then  refer  to  allegations 
'  by  the  adverse  claimants  that  the  mineral  applicants  have  not  com- 
plied with  the  law  (Sec.  2337  K.  S.),  in  the  matter  of  the  use  or  occupa- 
tion of  the  mill-site  tract. 

It  is  charged  that  no  part  of  the  mill-site  is  now  or  ever  has  been  used 
or  occupied  for  mining  or  milling  purposes,  nor  has  any  machinery 
or  devices  for  mining  or  milling  purposes,  by  applicants  or  any  other 
persons  ever  been  put  upon  or  used  upon  said  ground;  that  no  labor 
has  been  done  or  commenced  thereon  for  mining  purposes,  and  that  no 
improvements  thereon  of  the  apx)licants  have  been  used  for  any  mining 
purposes  whatever. 

As  these  allegations,  if  true,  would  defeat  the  claim  for  the  mill-site, 
you  regard  them  as  sufficient  to  call  for  an  investigation. 
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Yoar  decision  then  proceeds  to  a  consideration  of  the  case  on  the 
showing  made  by  the  mineral  applicants  themselves,  and  concludes 
from  the  evidence  foand  in  the  caae  that  the  ^^  application  for  the  mill- 
site  was  not  made  for  the  purposes  contemplated  by  the  statute,  and 
tho  affirmiative  is  not  sufficiently  established  by  applicants'  own  show- 
ing to  entitle  them  to  proceed." 

Your  decision  accordingly  holds  for  cancellation  said  mineral  appli- 
cation, Ko.  37,  in  so  far  as  it  relates  to  the  mill-site  claim,  lot*  52  B. 

It  is  strenuously  urged  by  the  mineral  applicants  on  appeal,  that 
they  have  in  good  faith  complied  with  the  law  applicable  to  the  mill- 
site,  and  that  they  should  be  allowed  to  enter  the  same,  in  connection 
with  and  as  appurtenant  to  the  lode,  and  they  refer  to  the  judgments 
of  the  court  as  conclusively  showing  such  compliance.  Those  judg- 
ments were  a  finding  as  between  these  applicants  and  the  adverse 
claimants  only,  and  are  not  binding  upon  the  government  in  matters 
pending  between  it  and  tbe  applicants.  These  must  be  determined  on 
evidence  deemed  satisfactory  to  the  land  department. 

Oonrt  judgments  of  the  character  mentioned  are  entitled  to  considera- 
tion and  may  oftentimes  be  regarded  as  persuasive  and  aiding,  in  con- 
nection with  other  papers  in  a  case  to  which  they  pertain,  to  a  satisfac- 
tory conclusion ;  but  they  are  in  no  case  binding  as  against  the  United 
States. 

In  this  case,  the  findings  made  and  the  judgments  rendered  by  the 
court  may,  I  think,  be  regarded  as  sufficiently  persuasive,  in  view  of 
all  the  facts,  to  warrant  a  hearing  to  fully  test  the  questions  of  good 
faith  and  compliance  with  the  law  by  these  applicants  in  the  matters 
of  use  and  occupancy  of  the  mill-site. 

Your  decision  is  modified  accordinsrly,  and  you  will  direct  that  a 
hearing  be  ordered  and  had  for  the  purpose  indicated. 


FINAL  PROOF-UNAUTHORIZED  CONTINUAXCE. 

Maggie  A.  Oarrison. 

Where  the  proof  was  not  made  ou  the  day  fixed  it  may  be  accepted,  iu  the  absence  of 
protest,  ou  repablication,  and  new  affidavit  covering  the  time  op  to  the  date  of 
entry. 

Acting  Secretary  HaicJcinsto  Commissioner  Stockslager,  November  9, 1888. 

I  have  considered  the  appeal  of  Maggie  A.  Garrison  from  your  office 
decision  of  March  15,  18i7,  requiring  her  to  make  new  publication  of 
notice  and  new  proof  in  her  preemption  cash  entry  for  SVV.  J  Sec.  31, 
T.  1  N.,  R.  25  W.,  Bloomin<rton  Nebraska  land  district. 

The  reason  for  your  said  decision  as  stated  therein  is  because  proof 
ivas  made  on  a  day  other  than  advertised  in  the  published  notice. 
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From  Huppiemental  affidavits  explanatory  of  the  irregalarity,  it  ap- 
pears that  the  claimant  and  her  witnesses  dnly  appeared  at  the  time  and 
place  mentioned  in  said  notice,  before  the  officer  therein  named,  who 
was  clerk  of  the  conrt  of  the  county  wherein  said  land  was  situated,  and 
upon  informiug  him  that  she  had  failed  to  procure  the  money  with 
which  to  make  her  cash  entry,  was  advised  by  him  that  she  could  not 
at  that  time  introduce  her  testimony  and  he  continued  the  hearing  from 
August  18,  the  said  day  llxed  in  the  notice  to  September  24,  to  ena- 
ble her  to  procure  the  money  necessary,  that  she  returned  with  thf[ 
witnesses  on  the  said  24th  of  September,  and  made  her  final  proof. 
That  she  had  no  idea  there  was  any  irregularity  in  the  matter  and  did 
so  upon  the  advice  of  the  said  officer.  She  further  states  that  after 
making  said  final  proof,  she  sold  said  land  and  can  not  now  make  new 
affidavit  and  new  proof  as  required  by  your  decision. 

This  affidavit  is  corroborated  by  several  persons  and  also  by  an  affi- 
davit of  the  said  clerk  of  the  court,  and  he  further  states  in  his  affida- 
vit, that  no  objection  to  or  protest  against  such  final  proof  was  made 
either  on  or  before  the  day  advertised  or  subsequently. 

The  irregularity  in  the  case  at  bar  not  being  different  in  principle 
irom  a  case  wherein  proof  was  made  on  the  proper  day  but  before  an 
officer  other  than  the  one  named  in  the  notice,  as  in  Hichard  Nolte,  (6 
L.  D.  622)  and  there  being  no  adverse  claim,  new  publication  of  inten- 
tion may  be  made,  new  notice  duly  posted  at  the  local  office,  and  new 
affidavit  covering  the  time  up  to  dat.e  of  entry,  September  24, 1884,  but 
if  no  one  appears  to  protest  against  or  contest  said  entry  on  the  day 
named  in  said  new  notice,  new  proof  need  not  be  made. 

Your  decision  is  accordingly  modified. 


riNAI.  PROOF  PROCEEDINGS— CONTINUANCK. 

Joseph  Zimmerman. 

Where  the  proceedings  on  final  proof  are  continned  to  a  day  certain,  by  the  order  of 
the  local  office,  after  the  claimant  and  one  of  his  witnesses  have  testified,  such 
proceedingu  are  continnons,  and  the  final  certificate,  issued  at  the  close  thereof 
will  relate  back  t<o  the  beginning  of  said  proceedings. 

Acting  Secretary  Hawkins  to  Commissioner  Stockslager^  November  9, 18S8» 

I  have  considered  the  appeal  of  Joseph  Zimmerman,  Eben  W.  Mar- 
tin, transferee,  from  your  office  decision  of  March  28, 1887,  requiring 
the  claimant  to  make  new  publication  and  new  proof  upon  cash  entry 
No.  542  of  said  Zimmerman  for  S.  ^  S  W.  4,  Sec.  9  and  SE.  1,  SE.  \,  Sec. 
8,  T.  8  N.,  B.  4  E.,  Black  Hills  Meridian,  Deadwood,  Dakota  land  dis- 
trict 

It  appears  from  the  evi^lence  that  said  Zimmerman  filed  his  declara- 
tory  statement  for  the  land  above  described  on  the  11th  day  of  Octo- 
ber, 1882,  alleging  settlement  October  10, 1882. 
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On  December  11,  1883,  the  day  fixed  in  the  notice  fo»'  final  proof, 
Zimmerman  and  one  of  his  witnesses  appeared  before  the  local  officers, 
and  made  their  affidavits,  as  shown  by  the  date  of  jurats,  and  on  the 
back  of  final  proof  blanks  the  following  entry  was  made,  viz : 

On  December  10,  [11]  Zimmerman  and  one  witness  appeared,  testimony  taken  and 
proof  suspended  until  December  13,  to  allow  Zimmerman  to  produce  another  witness 
in  his  behalf,  having  shown  good  reason  for  such  procedure. 

In  yonr  said  office  letter  yon  say,  said  entry — 

la  hereby  suspended  for  the  reason,  that  the  proof  is  not  made  iu  accordance  with 
the  published  notice  of  claimant's  intention  to  make  proof;  also  for  the  reason  that 
the  testimony  of  claimant  and  one  of  the  witnesses  fails  to  show  continuous  uninter- 
rupted residence  upon  the  land  entered  for  a  period  of  six  months  immediately  pre- 
ceding the  date  of  making  final  proof,  and  for  the  reason,  that  the  pre-emption  affi- 
davit on  file  with  the  case  does  not  cover  the  date  of  entry. 

The  first  and  last  of  the  above  reasons  are  based  npon  the  fact  set 
forth  that  one  witness  was  examined  on  the  13th  of  December,  and  the 
cash  certificate  was  dated  the  same  day — while  the  notice  was  for  the 
lltb, — but  the  entry  of  a  regular  continuance  as  noted  on  the  back  of 
the  proof  blanks  seems  to  have  escaped  your  notice. 

It  appearing  that  the  taking  of  the  testimony  on  final  proof,  on  De- 
cember 11,  after  the  pre-emptor  and  one  of  his  witnesses  had  testified, 
was  continued  to  December  13,  by  the  local  officers  upon  good  reason 
shown,  makes  the  taking  of  the  proof  a  single  continuous  proceeding  to 
its  conclusion  and  the  issuance  of  a  certificate  iu  this  case  was  part  of 
the  same  transaction  and  related  back  to  the  beginning  on  December  11. 
Falconer  v.  Hunt  (6  L.  D.  512) ;  John  McCarty  (Id.,  806). 

This  disposes  of  the  two  reasons  named,  and  leaves  for  consideration 
the  remaining  one  concerning  the  discrepancy  of  statements  in  regard 
to  residence. 

Upon  examination  of  the  affidavits  submitted  on  final  proof  it  appears 
that  in  filling  the  blanks  answering  questions  in  regard  to  date  of  settle- 
ment and  of  establishing  actual  residence,  by  the  witness  Chas.  E. 
Crip1>en,  the  former  is  stated  to  have  been  made  November  10,  1882, 
and  the  latter  November  10,  1883 :  while  in  the  blank  for  answer  to 
the  question  "  What  was  his  first  act  of  settlement?  "  is  written — *'  mov- 
ing on  the  land." 

In  blank  spaces  in  claimant's  affidavit  for  the  answer  of  similar  ques- 
tions  November  11,  18s2,  is  given  for  date  of  settlement,  moving  on  the 
land  for  first  act  of  settlement,  and  October  10, 18S3,  for  the  time  of  es- 
tablishing actual  residence.  In  the  affidavit  however,  of  the  witness 
Julius  O.  Beam,  the  time  of  establishing  actual  residence  is  fixed  as 
October,  1882.  The  writing  throughout  seems  to  have  been  by  the 
register  of  the  local  office. 

With  his  appeal  the  present  owner  transmits  a  number  of  affidavits 
tending  to  prove  that  both  Zimmerman  and  the  witness  Grippen,  in 
whose  testimony  the  discrepancies  appear,  have  left  Dakota  and  can 
not  now  be  fonnd,  also  quite  a  number  of  affidavits  tending  to  show 
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that  the  said  discrepancies  as  to  time  of  establishing  actual  residence 
are  clerical  errors. 

Upon  these  affidavits  or  their  sufficiency,  I  do  not  pass  as  they  have 
never  been  before  you  for  action,  and  they  are  herewith  returned  to  you 
for  proper  consideration. 

Your  said  decision  upon  the  question  of  the  alleged  irregularity  of 
taking  the  evidence  of  one  witness  on  the  13th  of  December  instead  of 
the  11th,  as  advertised,  is  reversed  because  the  said  action  was  upon  a 
continuance  regularly  granted. 


FINAL  PROOF  PROCEEDINGS-STATUTORY  REQUIREMENTS. 

John  Woods. 

Repablication  and  new  proof  will  be  required,  where  the  proof  was  not  taken  on  the 
day  fixed,  and  a  portion  thereof  wa«  not  taken  before  the  officer  designated. 

Acting  Secretary  Hawkins  to  Commissioner  Stoclcslager^  November  9, 18SS. 

I  have  considered  the  appeal  of  John  Woods  from  your  office  decision 
of  April  21,  1887,  in  which  yon  require  him  to  make  new  publication  of 
notice  and  submit  new  proof  in  his  pre-emption  cash  entry  for  NW.  \^ 
Bee.  13,  T.  20  N.,  B.  3  E,  Helena  Montana  land  district. 

The  claimant  advertised  that  he  would  make  final  proof  on  the  16th 
of  October,  1884,  before  W.  F.  Parker,  notary  public  at  Great  Falls, 
Montana. 

The  proof  was  not  made  until  October  18, 1884,  and  when  taken,  part 
was  taken  before  the  notary  named  and  part  before  Chas.  L.  Spencer, 
deputy  clerk  of  the  district  court  for  Ohoteau  county,  Montana. 

Fo  attempt  was  made  by  Woods  to  account  for  these  irregularities, 
but  his  counsel  in  argument  on  appeal  urges  that  the  law  does  not  re- 
quire that  proof  should  be  made  on  the  day  specified,  or  that  any  speci- 
fied day  should  be  fixed  in  the  notice,  and  that  the  requirement  of  the 
Department  in  this  respect  is  going  beyond  the  power  granted  in  the 
statute  to  make  needful  rules  and  regulations  for  its  enforcement ;,  that 
snch  requirement  increases  the  burden  imposed  on  settlers,  and  is  not 
a  rule  in  aid  of  the  proper  execution  of  the  law. 

Claimant  further  contends  that  all  the  purposes  of  notice  have  been 
accomplished,  and  that  no  protest  could  now  be  entertained  or  contest 
heard  because  not  presented  on  or  before  the  day  advertised  for  making 
proof,  and  that  under  the  circumstances  claimant  is  at  least  entitled  to 
have  his  cash  entry  submitted  to  the  Board  of  Equitable  Adjudication 
under  Eule  10. 

In  the  case  of  Jacob  Semer  (6  L.  D.  345)  it  was  held  that  '^  when  final 
proof  is  made  before  any  person  other  than  the  local  officers,  the  notice 
should  describe  that  person  definitely  and  explicitly,"  and  it  is  of  equal 
Importance  that  the  proof  should  be  taken  before  the  officer  named  in 
the  notice. 
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The  proof  shoald  also  be  taken  on  the  day  named  in  the  notice. 

It  was  held  by  this  Department  in  Albert  L.  Lent  (6  L.  D.  110)  that 
**when  the  act  of  Congress  of  March  3,  1879,  (20  Stat.  472),  directed 
that  notice  should  be  given  by  parties  of  their  intention  to  make  final 
proof,  it  was  clearly  intended  that  the  time  and  place  should  be  desig- 
nated in  said  notice  and,  as  a  corollary  to  such  requirement,  that  the 
proof  must  be  made  at  said  time  and  place;  the  object  being  to  afibrd 
to  all  the  world  an  opportunity  then  and  there  to  appear  and  protest 
against  said  proof,  if  so  inclined." 

In  the  opinion  in  the  said  Lent  case,  it  was  further  said  that  '^  the 
failure  to  make  proof  at  the  appointed  time  and  place  was  not  simply 
an  irregularity,"  but  that  the  requirement  was  most  essential  for  the 
protection  of  the  government  against  frauds,  and  private  interests 
against  the  rapacity  of  designing  men. 

It  is  also,  urged  by  appellant  that  the  local  officers  are  judges  in  the 
first  instance,  of  the  sufficiency  and  regularity  of  the  proof,  and  that 
their  acceptance  of  the  proof  in  the  case  at  bar  is  an  official  declaration 
that  all  legal  requirements  have  been  complied  with,  and  no  further 
inquiry  can  be  made  in  regard  thereto. 

In  the  Lent  case  supra  it  is  expressly  held  that  "  with  the  require- 
ment of  the  law  as  to  notice,  the  officers  of  the  Land  Department  have 
no  authority  whatever  to  dispense:  and  the  approval  by  the  local 
officers  of  proof,  against  the  making  of  which  no  proper  opportunity  of 
protest  bad  been  afforded,  can  add  nothing  to  the  strength  thereof; 
but  is  calculated  to  inspire  suspicion  of  an  imposition  upon  these  offi- 
cers, or  to  bring  down  upon  them  the  severe  and  just  censure  of  their 
superiors." 

In  case  of  J.  F.  Taylor  (7  L.  D.  273),  the  proof  was  advertised  to  be 
made  May  31,  before  a  notary  public  named  in  the  notice.  The  testi- 
mony of  two  of  the  witnesses  was  given  before  him  on  the  day  specified 
but  that  of  claimant  was  not  taken  until  June  4,  and  then  by  the  reg- 
ister of  the  local  office.  The  final  certificate  was  canceled  on  account 
of  such  irregularity  in  proof,  and  on  appeal,  it  appeared  that  the  entry- 
man  was  dead  and  his  transferee  filed  new  proof  after  publication  of 
notice  and  it  was  held  that  as  the  testimony  before  the  Department 
showed  substantial  compliance  with  the  requirements  of  the  pre- 
emption law,  the  entry  should  be  referred  to  the  Board  of  Equitable 
Adjudication,  but  this  was  alter  republication  of  notice  and  supple- 
mental proof. 

In  the  J.  F.  Taylor  case  too,  there  was  no  adverse  claim  and  no  alle- 
gation of  fraud. 

In  the  case  at  bar,  I  find  among  the  papers  an  application  to  contest 
said  entry  made  by  one  John  S.  Jacobs,  filed  in  your  office  since  your 
decision  was  promulgated.  The  affidavit  in  support  of  said  application 
contains  such  allegations  of  fraud  and  failure  to  comply  with  the  law 
as  would  render  it  highly  improper  to  send  the  said  entry  of  Woods 
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before  the  Board  of  Eqaitable  Adjadication  if  there  existed  no  other 
legal  objection  to  sach  coarse. 

Your  decision  is  accordingly  afiQrmed  but,  I  make  no  decision  upon 
the  said  application  to  contest,  original  jurisdiction  in  such  matters 
being  in  your  office,  and  said  application  is  herewith  returned  for  proper 
action. 


COAL  EXTRY-8ECTION  ^34  7  R.  9. 

NOKTHEBN  PAO.   COAL  Co. 

An  entry  made  under  section  2347  of  the  Revised  St-atutes  for  the  aae  and  benefit  of 

another  is  illegal  and  must  be  canceled. 

Acting  Secretary  Hawkins  to  Commissioner  Stockslager^  November  10, 1888. 

I  have  considered  the  case  of  the  Northern  Pacific  Goal  Company,  as 
transferee  of  John  W.  Dixen,  r.  The  United  States,  on  appeal  by  said 
company  from  the  decision  of  your  office  of  August  13, 1887,  holding  for 
cancellation  the  coal  entry.  No.  9,  of  said  Dixon,  made  August  3,  1886, 
for  the  N.  i  of  8\V.  J  and  N.  ^  of  8E.  J  of  Sec.  28,  T.  20  N.,  R.  16  E., 
North  Yakima  district,  Washington  Territory. 

Your  office  held  said  entry  for  cancellation,  on  the  ground,  that  it  was 
originally  made  by  said  Dixon,  not  for  his  own  use,  but  for  the  imme- 
diate use  and  benefit  of,  and  under  a  contract  to  convey  to,  the  appel- 
lant, said  Northern  Pacific  Goal  Company,  and  that  it  was  afterwutls 
in  pursuance  of  said  contract  so  conveyed. 

These  facts  appear  from  a  report  of  Special  Agent  J.  A.  Munday,  and 
the  entry  man  (Dixon)  in  an  affidavit  on  file  in  the  case,  states  that  he 
was  paid  by  the  agent  of  appellant  $25.00  to  make  said  entry,  and  had 
no  other  interest  whatever  therein. 

The  appellant  waived  a  hearing,  admits  the  facts  to  be  as  above  stated, 
and  insists  that  this  state  of  lacts  does  not  authorize  the  cancellation  of 
the  entry. 

The  entry  was  made  under  Sec.  2347  of  the  Revised  Statutes,  Dixon 
was  a  qualified  entryman  and  the  land  was  subject  to  entry  under  said 
statute. 

This  statute  (Sec.  2347  Rev.  Stat.)  provides  that ''  Every  person  ^  (of 
certain  named  qualifications)  '<  or  any  association  of  persons  severally  ^ 
so  qualified,  ''shall,  upon  application  to  the  register  of  the  proper  land 
office,  have  the  right  to  enter,  by  legal  subdivisions,  any  quantity  of 

vacant  coal  lauds  of  the  United  States not  exceeding  one 

hundred  and  sixty  acres  to  such  individual  person,  or  three  hundred  and 
twenty  acres  to  such  association,  upon  payment,"  etc.  By  Sec.  2350  of 
the  Revised  Statutes  it  is  expressly  enacted,  that  ''  The  three  preced- 
ing sections"  (of  which  Sec.  2347  is  one)  ''shall  be  held  to  authorize 
only  one  entry  by  the  same  person  or  association  of  persons    .    .    ." 
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In  coDHtraing  these  statutes,  this  Department  in  a  case  like  the  pres- 
ent has  said : 

The  Land  Department  can  dispose  of  the  government  coal  lauds  only  in  aoeord- 
anoe  with  the  law,  and  that  as  to  the  real  point  involved  in  this  case  is  very  specific. 
It  provides  that  bat  one  entry  shall  be  made  by  one  person  or  association  of  persons 
(Sec.  2350  R.  8.),  and  that  such  entry,  when  made  under  Sec.  2347  R.  8.,  shall  be  lim- 
ited to  one  hundred  and  sixty  acres  by  one  individual  person,  or  three  hundred  and 
twenty  acres  by  an  association  of  persons  severally  qualified.  Adolph  Peterson  et  al. 
(6L.D.,  371). 

Under  the  admitted  facts  of  this  case,  Dixon  was  but  the  nominal  eii- 
tryman,  the  conduit  through  which  the  title  was  to  pass  to  the  appel- 
lant, by  whom  the  entry  was  in  fact  made.  If  this  could  be  done  for 
one  entry  it  could  be  done  for  any  number,  and  therecoguition  of  such 
a  practice,  would  be  to  allow  that  to  be  done  indirectly  which  the  law 
forbids  to  be  done  directly,  and  '^  would  enable  one  person  or  corpora- 
tion, operating  through  nominal  eutrymen,  to  acquire  under  sanction 
of  the  Land  Department  an  unlimited  quantity  of  coal  landi>,  or  a  quan- 
tity limited  only  by  the  extent  of  the  coal  field,  or  by  the  means  or  de- 
sires of  the  person  or  company  for  whose  benefit  they  are  to  be  made." 
(Adolph  Peterson  et  aZ.,  supra,)  It  would  be  to  sanction  and  encourage 
monopoly,  which  it  is  the  manifest  purpose  of  the  law  to  prevent. 

The  truth  of  the  foregoing  views  is  illustrated  by  the  fact,  that  the 
api>ellant  is  the  transferee  of  two  other  coal  land  entries  in  said  district 
(No.  3,  Jas.  B.  Stevens  and  No.  8,  A.  £.  Krohler),  made  by  nominal  eu- 
trymen and  transferred  to  appellant  under  the  same  circumstances  as 
those  surrounding  this  case,  and  held  for  cancellation  by  your  ofiBce  on 
the  same  ground. 

The  decision  of  your  oifice  holding  the  eutr^^  in  this  case  for  cancella- 
tion is  affirmed. 


PRACTICE— SECONI>  CONTEST- APPEAL.. 

Smith  v.  Brown  et  al. 

A  Becood  contest  mast  he  held  subject  to  the  disposition  of  the  first. 
Ad  appeal  from  the  Commissioner's  action,  in  rejecting  an  application  to  contest  an 
entry,  must  be  perfected  in  accordance  with  Rule  86  of  Practice. 

Acting  Secretary  HawJcins  to  Commissioner  StocJcslager^  November  10, 1888. 

I  have  considered  the  appeals  of  H.  Chester  Smith  from  the  decisions 
of  your  office,  dated  March  12, 1887,  and  June  4,  same  year.  In  the 
first  named  decision,  your  office  rightly  held  Smith's  application,  dated 
February  24, 1887,  to  contest  Benjamin  F.  Brown's  timber-culture  entry, 
No.  931,  of  the  NB.  i  of  Sec.  2,  T.  1  N.,  R.  34,  made  July  30,  1884,  at 
the  McCook  land  office,  Nebraska,  should  be  subject  to  Howard  Hig- 
ginbotham's  prior  contest  initiated  October  19,  1886,  and  tried  Decem- 
ber 22,  1886. 
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The  appellant  insists  tbat  the  first  contest  was  illegal  becaase  the  con- 
testant, at  date  of  filing  his  affidavit  of  contest,  and  prior  to  said  trial, 
did  not  file  his  application  to  enter  said  land  under  the  timber-cultare 
or  homestead  laws. 

The  second  decision  required  the  appellant  to  perfect  his  appeal,  as 
required  by  rule  of  practice  No.  86  (4  L.  D.,  47). 

The  appellant  insists  that  your  office  erred  in  making  said  require- 
ment, for  the  reason  that  the  appeal  was  from  the  action  of  your  office 
rejecting  an  application  to  contest,  and  hence,  did  not  require  to  be 
served  as  directed  by  said  rule.  Both  of  said  decisions  of  your  office 
were  correct 

They  are  accordingly  affirmed. 


SWAMP  GRANT— ADJUSTMENT  BY  FIELD  NOTES  OF  SURVKY. 

Knudson  V.  State  of  Minnesota. 

When  the  field  notes  of  snrvey  are  the  basiis  of  adjnstinent,  aud  the  iDteraections  of 
the  Hues  of  swamp  land,  with  those  of  the  public  survey  alone  are  given,  aaid 
intersections  may  he  connected  by  straight  Hues,  and  all  legal  snb-divisions,  the 
f^reater  part  of  which  are  shown  by  said  lines  to  be  within  the  swamp  or  over- 
flow, will  be  classed  as  subject  to  the  grant. 

Assistant  Stcretary  Hawkins  to  Commissioner  Stocksla^er^  November  15, 

1888. 

I  have  couHidered  the  case  of  John  Knadsou  v.  the  State  of  Minnesota 
npon  the  appeal  of  the  latter  from  your  office  decision  of  May  4th,  1887, 
holding  for  rejection  the  State's  swamp  land  selection  for  the  SW.  jr, 
SW.  J,  section  5,  T.  130  N.,  range  43  W.,  Fergus  Falls,  Minnesota  land 
district. 

On  Koveniber  13th,  1886,  John  Knudson  made  timber  cnltnre  appli- 
cation to  enter  the  land  above  described,  but  his  application  was  re- 
jected by  the  local  officers,  who  endorsed  on  the  back  thereof  as  fol- 
lows: 

Application  rejected  pubject  to  appeal  in  twenty  days,  for  the  reason  that  the 
tract  is  claimed  by  the  State  of  Minnesota  under  the  State  swamp  act  contained  in 
letter  "  K  "  of  August  9,  1877. 

Upon  Knudson's  appeal  to  your  office,  said  decision  was  by  letter 
*'K"  of  May  4,  1887,  revised.    In  said  letter  you  say — 

From  a  careful  examination  of  the  field  notes  of  survey  of  the  land,  it  does  not  ap* 
pear  that  the  greater  part  thereof  is  swamp  or  overflowed  to  such  an  extent  as  to  ren- 
der it  unfit  for  cultivation,  aud  iu  view  of  tbiHtbe  claim  of  the  State  therefor  is  this 
day  held  for  rejection. 

From  this  decision  the  State  appeals  aud  Hon.  Moses  £.  Glapp,  at- 
torney-general of  the  State  of  Minnesota,  files  a  printed  argument  ia 
behalf  of  the  State. 
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Id  his  argameut  he  invokes  the  application  of  the  following  rule,  laid 
down  in  1  Lester  543,  viz : 

When  the  field  notes  are  the  ba^is,  and  the  interMections  of  the  lines  of  swamp  or 
overflow  with  those  of  the  pnblic  Murveyn  aloue  are  given,  those  intersections  may  be 
eonnected  by  straight  lines ;  and  all  legal  snbdi  visions,  the  greater  part  of  which  are 
shown  by  those  lines  to  be  within  the  swamp  or  overflow,  will  be  certified  to  the 
State;  the  balance  will  remain  the  property  of  the  government. 

In  the  field  notes  of  sarvey  of  the  whole  of  said  Sec.  5,  on  file  in  the 
Department  only  the  intersections  of  the  boundary  lines  of  said  section 
with  swamp  or  overflowed  land  are  given,  and  they  show  intersections 
with  a  wet  marsh  on  the  north  line  at  a  point  six  chains  E.  from  the 
NW.  corner  of  said  section  and  that  said  marsh  is  there  ten  chains  wide, 
^^  surface  nearly  level,  soil  first  rate,  sandy  loam  with  some  gravel,"  and 
for  random  line  of  the  south  boundary  line  of  the  section  said  field 
notes  show  that  at  apoint  two  chains  and  thirty  links  west  of  the  SE.  cor- 
ner of  said  SW.  J,  S W.  J,  a  wet  marsh  bearing  NW.  and  SE.  is  entered, 
which  is  twenty-two  chains  and  thirty  links  wide.  On  the  west  side  of 
said  section  the  said  notes  show  a  marsh  commencing  five  chains  and 
sixty-five  links  south  of  the  NW.  corner  and  eight  chains  wide,  which 
makes  the  south  intersecrion  thirteen  chains  and  sixty-five  links  south 
of  said  NW.  corner. 

Applying  the  rule  invoked  by  appellant  and  connecting  these  inter- 
sections by  a  straight  line  trom  a  point  13.65  chains  south  of  NW.  cor- 
ner of  said  section,  to  a  point  2.30  chains  west  of  SE.  corner  of  S  W.  ^, 
SW.  ^  and  it  will  be  readily  seen  that  there  are  approximately,  about 
t«n  acres  of  said  S  W.  J,  S  W.  ^  which  can  be  classed  as  swamp  land. 

The  field  notes  then  do  not  show  that  the  greater  part  of  said  legal 
sab-division  is  unfit  for  cultivation  by  reason  of  the  same  being  swamp 
or  overflowed  land. 

Your  decision  is  accordingly  affirmed. 


I>ESERT  L-VXD— CLASS  OF  LAND  SUBJECT  TO  EXTKY. 

HoucK  V.  Bettelyoun. 

strong  proof  will  be  required  to  establish  the  desert  character  of  land  that  is  re- 
turned as  '*  good^'  or  ^*  first-rate  bottom  land." 

Land  upon  which  there  is  a  natural  growth  of  timber  is  not  subject  to  desert  entry. 

Althouerh  it  may  appear  that  the  productiveness  of  land  is  increased  by  irrigation 
such  evidence  is  not  sufficient  to  establish  the  desert  character  thereof. 

AsHistant  Secretary  HawJcins  to  Commusioner  Stockslagerj  November  15, 

1888. 

I  have  considered  the  case  of  Geo.  W.  Houck  v.  Isaac  Bettleyoun, 
on  appeal  of  the  latter  from  your  office  decision  of  January  31,  1887, 
holding  for  cancellation  his  desert  entry  No.  304  for  SW.  J,  Sec.  12,  N. 
i,  NW.  i.  Sec.  13,  E.  J,  NE.  \  and  S W.  i,  NE.  J,  Sec.  14,  T.  25  N.,  R.  m 
W.,  Cheyenne  Wyoming  land  district. 
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It  appears  from  the  record  that  claimant  made  desert  entry  for  the 
lands  above  described  June  13, 1881,  and  made  final  proof  thereon  and 
received  certificate  June  15,  1884. 

Complaint  being  made  by  one  Geo.  W.  Houck  that  said  laud  is  not 
desert  in  character,  that  it  is  timber  and  meadow  land,  and  that  if  des- 
ert land  it  has  never  been  properly  reclaimed;  your  office  by  letter 
of  July  30, 1884,  ordered  a  hearing  to  determine  the  true  character  of 
said  land. 

At  such  hearing  both  parties  appeared  in  person  and  by  counsel  and 
many  witnesses  were  examined  in  behalf  of  both  parties. 

Upon  the  evidence  introduced  the  local  officers  decided  against  the 
entry  man  and  on  appeal  to  your  office  the  same  conclusion  was  reached. 

After  a  careful  examination  of  the  mass  of  testimonv  in  the  record, 
much  of  which  is  irrelevant  and  immaterial  and  irreconcilably  conflict- 
ing, I  can  see  no  reason  for  disturbing  your  said  decision. 

It  appears  from  the  evidence,  that  the  body  of  land  above  described 
lies  on  both  sides  of  the  Laramie  river  and  constitutes  a  river  front  on 
each  side  of  about  two  miles  in  length.  All  of  it  except  about  five  acres 
is  low  bottom  laud  and  ten  acres  are  too  wet  to  raise  anything,  while  a 
pond  or  lake  with  an  area  of  about  forty  acres  is  mostly  upon  this  tract. 
This  lake  is  never  dry,  it  being  filled  in  the  s]>ring  by  the  annual  over- 
flow of  the  river  and  in  the  dry  season  kept  u[>  by  *•  seeps "  or  springs  j 
the  result  doubtless  of  percolation  from  the  rivei:  through  the  sandy 
loam  soil  of  which  the  bottom  land  is  composed. 

On  the  shore  of  this  lake  is  a  grove  of  trees,  cotton  wood  and  box-elder, 
from  three  to  five  acres  in  extent  and  many  of  the  trees  are  more  than 
twelve  inches  in  diameter,  and  timber  of  a  similar  character  lines  both 
banks  of  the  stream,  almost  without  a  break  through  its  whole  extent, 
and  in  some  places,  especially  upon  the  north  side  of  the  river,  this  tim- 
ber growth  extends  back  many  rods,  and  is  found  more  or  less  on  each 
forty  acres  of  said  tract. 

Some  of  the  witnesses  think  there  are  not  less  than  five  thousand  trees 
upon  the  whole  tract  while  several  say  two  thousand  or  three  thousand, 
and  entryman  himself  admits  three  hundred  and  forty-three  over  twelve 
inches  in  diameter,  about  two  hundred  of  these  being  on  one  forty  acre 
tract.  One  witness  says  he  counted  fifty-three  trees  over  two  feet  in 
diameter. 

Most  of  this  tract  is  quite  level  and  but  little  higher  than  the  Laramie 
river  is  at  ordinary  stage,  the  engineer  who  made  the  survey  for  an  ir- 
*  rigating  ditch  testifying  that  a  dam  of  boulders  eighteen  inches  high 
would  be  sufficient  to  cause  water  to  flow  in  at  the  head  of  the  ditch 
even  in  the  dry  season,  and  entryman  himself  swears  that  no  dam  what- 
ever is  necessary  during  the  irrigating  season. 

The  evidence  discloses  the  fact  that  until  the  first  to  the  middle  of  Jnly, 
Laramie  river  has  a  plentiful  supply  of  water  caused  by  the  melting  of 
snow  in  the  mountains,  an<l  that  it  frequently  overflows  its  banks  dur- 
ing the  spring  months. 
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It  is  clearly  ahowa  that  hay  has  been  cat  from  the  land  in  paying 
quantities,  when  the  grass  was  not  eaten  down  by  cattle,  nearly  every 
season  for  twenty  years  witboat  artificial  irrigation,  and  that  hay,  pota- 
toes, turnips  and  other  vegetables  have  for  many  years  been  grown  in 
paying  quantities  upon  other  and  similar  land  in  the  Laramie  bottoms 
both  above  and  below  the  land  in  question,  without  artificial  irrigation. 

It  is  true  that  the  evidence  shows  that  by  means  of  irrigation  the 
yield  of  the  land  in  dry  years  can  be  much  increased,  but  this  is  by  no 
means  sufficient  to  prove  such  land  to  be  desert  in  its  character. 

In  a  circular  of  this  Department  promulgated  June  27, 1887  (5  L.  D. 
708),  not  announcing  any  new  law  but  merely  construing  the  old,  it  is 
said: 

iBt.  Lands  bordering  on  streams,  lakes  or  other  natural  bo*^lies  of  water,  or  through 
or  upon  which  there  is  any  river,  stream,  arroyo,  lake,  pond,  body  of  water  or  living 
spring  are  not  subject  to  entry  under  the  desert  law  until  the  clearest  proof  of  their 
desert  character  is  furnished. 

2nd.  Land  which  produces  native  grass  in  sufficient  quantity — if  unfed  by  grazing 
animals  to  make  an  ordinary  crop  of  hay  in  usual  seasons,  is  not  desert  land. 

3rd.  Lands  which  will  produce  an  agricultural  crop  of  any  kind  in  amount  to  make 
the  cultivation  reasonably  remunerative,  are  not  desert. 

4tb.  Lands  conraining  sufficient  moisture  to  produce  a  natural  growth  of  trees,  are 
not  to  be  classed  as  desert  lands. 

In  the  case  at  bar,  many  of  the  characteristics  of  lands  which  are  not 
admissible  to  entry  under  the  desert  act,  are  shown  by  the  evidence  to 
exist,  viz,  the  tract  borders  a  stream  on  both  sides  for  nearly  two  miles. 
There  is  a  lake  or  pouil  thereon  of  nearly  forty  acres  in  extent,  and  this 
lake  may  be  said  to  be  fed  with  living  springs,  i.  e.,  the  seeps  from  the 
river  percolating  through  the  soil.  It  produces  an  ordinary  crop  of  hay 
when  unfed  by  grazing  animals,  in  usual  seasons.  It  will  produce  po- 
tatoes, turnips,  beets  and  some  other  vegetables,  in  an  amount  to  make 
their  cultivation  reasonably'  remunerative,  and  it  certainly  has,  for  many 
years  prior  to  the  entry,  contained  sufficient  moisture  to  produce  a  nat- 
ural growth  of  trees. 

The  testimony  shows  that  on  said  tract  there  are  several  acres  of  tim> 
ber,  and  it  can  not  therefore  be  entered  under  the  desert  law.  Biggan 
V.  Biley  (5  L.  D.  595). 

In  a  letter  of  this  Department  directed  to  your  office,  dated  May  11, 
1888  (6  L.  D.  662),  it  is  said— 

If  the  lands  are  not  hilly  and  rocky  and  have  but  few  ordinary  timber  trees  upon 
them,  they  are  not  subject  to  entry  under  the  desert  land  act,  because  the  existence 
of  such  trees  is  evidence  that  the  land  is  not  desert.  If  the  ordinary  forest  trees  will 
grow  upon  land,  there  is  sufficient  moisture  in  the  soil  to  render  the  land  not  desert 
in  character. 

This  is  no  new  law  but  a  mere  statement  by  the  Department  of  what 
the  law  always  has  been. 

There  can  be  no  question  from  entrymau's  own  testimony  that  the 
tract  in  question  is  partly  agricultural,  and  therefore  not  subject  to 
entry  as  desert  lands  (4  L.  D.  33). 
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The  field  notes  of  each  subdivision  of  the  land  which  is  boanded  by 
a  section  line  in  the  case  at  bar,  describe  the  land  as  good  or  first  rate 
bottom  land,  and  this  would  require  strong  proof  to  overcome.  Alex- 
ander Toponce  (4  L.  D.  261). 

The  entrjman  claims  in  his  argument  on  appeal  that  he  was  not  noti- 
fied that  his  acts  of  reclamation  would  be  called  in  question,  and  that 
the  evidence  introduced  upon  that  question  should  not  be  considered, 
and  as  the  conclusion  already  arrived  at  is  decisive  of  the  case,  upon 
the  question  of  the  character  of  the  land  itself,  it  is  not  necessary  to 
decide  that  point. 

Your  said  decision  is  accordingly  affirmed. 


TIMBER  CULTURE  CONTEST— AMENDMENT  OF  ENTRY. 

Churchill  v.  Hankanson  bt  al. 

The  right  of  a  timber  oalture  entryman  to  have  his  entry  so  amended  of  record  as  to 
iuclnde  the  land  intended  to  be  taken,  cannot  be  recognized  in  the  presence  of 
an  intervening  homestead  entry,  made,  and  subsequently  maintained,  in  good 
faith  ;  nor  can  any  right,  as  against  snch  homesteader,  be  acquired  through  a  con- 
test directed  against  the  timber  culture  claimant. 

Secretary  Vilas  to  Commissioner  Stockslager^  November  16,  1888. 

I  have  considered  the  api>eal  of  Harry  D.  Churchill  from  the  decision 
of  your  office  of  March  15,  1887,  dismissing  his  contest  of  the  timber 
culture  entry,  No.  2294,  of  Hankan  D.  Hankanson,  involving  the  NW. 
i  of  Sec.  24,  T.  112  N.,  R.  71  W.,  Huron  district,  Dakota. 

Hankanson  made  said  entry,  May  4,  1883,  and  there  is  no  doubt  it 
was  intended  to  be  for  N W.  J  of  said  section  24,  but  his  application  by 
mistake  described  said  quarter- section  as  being  in  section  ^^34."  In  con- 
sequence of  this  error,  said  entry,  when  the  papers  reached  your  office^ 
was  posted  in  section  34,  and  a  junior  timber  culture  entry  of  one  Hinds 
on  the  same  quarter  section  in  section  34  was  canceled  as  being  in  con- 
flict with  that  of  Hankanson.  Thereupon  Hinds,  September  22,  1884, 
acting  upon  the  idea  that  Haukanson's  entry  was  in  section  34,  con- 
tested it  as  of  that  section,  and,  of  course,  sustained  his  charge  of  fail- 
ure to  comply  with  the  law  as  to  that  section,  Hankanson  not  appear- 
ing, and  the  local  officers,  treating  Hankanson's  entry  as  being  in  sec- 
tion 34,  rendered  judgment  in  favor  of  Hinds.  September  9,  1884,  one 
Titus  E.  Price  instituted  contest  against  Hankanson's  entry  as  being  in 
section  24,  alleging  failure  to  comply  with  the  law  upon  that  tract,  and 
the  register  reports,  that  the  contest  was  dismissed  September  24,  1884, 
on  the  ground  that  Hankanson's  entry  was  located  in  Sec.  34. 

October  4,  1884,  ten  days  after  the  local  officers  had,  on  the  contest 
of  Price,  held  Hankanson's  entry  to  be  in  section  34,  one  Andrew  Mar- 
teeny  filed  pre  emption  declaratory  statement,  No.  10,868,  for  said  NW. 
4  of  section  24,  and,  about  a  month  thereafter,  November  10, 1884,  Hope 
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M.  Peck,  a  single  womaDf  fiDding  after  examination  no  other  filing  or 
entry  of  record  as  to  said  quarter  section  in  section  24,  and  having  na 
notice  or  knowledge  of  any  other  entry  or  filing  thereon,  and  said  tract 
being  unimproved  land,  procured  the  relinquishment  of  said  Marteeny,. 
and  made  homestead  entry,  No.  9390,  on  said  tract.  She  established  resi- 
dence on  said  tract  at  date  of  entry,  November  10, 1884,  and,  with  the 
exception  of  a  visit  to  her  parents  in  Illinois,  lasting  from  December  4,. 
1884,  to  April  2, 1885,  she  lived  upon  said  tract  as  a  home  till  November 
11, 1885,  when  she  offered  commutation  proof.  She  built  a  good  house 
(eight  by  twelve  feet)  on  the  land,  cultivated  six  and  a  half  acres,  and 
her  improvements  were  valued  at  $100. 

At  the  time  Miss  Peck  made  said  homestead  entry,  the  records  both 
of  your  office  and  of  the  local  office,  showed  Haukanson's  entry  to  be  in 
section  34  and,  as  above  stated,  the  local  officers,  September  24, 1884,. 
about  a  month  and  a  half  before  her  entry,  had  expressly  decided,  on 
the  contest  of  Price,  that  Hankauson's  entry  was  in  section  34 ;  and 
there  was  at  the  date  of  her  entry  no  record  of  any  entry  or  filing  on 
said  tract  in  section  24,  except  that  of  Marteeny,  whose  relinquishment 
she  had  procured. 

By  letter  of  September  19,  1885,  however,  (more  than  ten  months 
after  Miss  Peck's  entry  and  establishment  .of  residence  in  section  24), 
your  office  reinstated  Hind's  entry  in  section  34,  on  the  ground  that 
Hankanson's  entry  properly  belonged  in  section  24  and  therefore  did 
not  conflict  with  that  of  Hinds,  and  required  Miss  Peck  to  show  cause 
why  her  entry  in  section  24  should  not  be  canceled  for  conflict  with  that 
of  Hankanson.  Five  days  thereafter  (September  25,  1885),  and  while 
this  question  of  conflict  between  the  entries  of  Miss  Peck  and  Hankan- 
son was  pending  and  undetermined,  Churchill,  the  appellant,  initiated 
a  contest  against  Hankanson's  entry,  alleging  failure  to  comply  with 
the  law  as  to  said  tract  in  section  24,  and  on  the  hearing,  December  11^ 
1885  (it  appearing  that  the  charge  was  true),  the  local  officers  decided 
in  favor  of  Churchill  and  held  said  entry  for  cancellation. 

Miss  Peck's  commutation  proof  having  been  forwarded  to  your  office 
by  the  local  officers  without  recommendation,  your  office,  having  all  the 
foregoing  facts  and  the  records  pertaining  to  said  cases  before  it,  held^ 
in  the  letter  of  March  15, 1887,  that  ^'In  view  of  all  the  circumstances 
of  the  case.  Peck's  rights  in  the  premises  are  superior  to  those  of 
Churchill,"  and  from  this  ruling  Churchill  now  appeals. 

I  concur  in  the  conclusion  attained  by  your  office.  Miss  Peck's  rights 
are  superior  to  those  of  Churchill  on  the  facts  of  this  case  both  in  law 
and  equity.  She  was  in  no  wise  responsible  for,  and  therefore  should 
not  be  prejudiced  by,  the  mistake  made  by  Hankanson,  or  by  Hankan- 
son and  the  local  officers  jointly',  by  which  his  entry  was  posted  in  sec- 
tion 34  instead  of  24.  Churchill's  contest  was  initiated  more  than  ten 
months  after  she  had  established  her  home  on  the  tract  in  section  24, 
and  while  she  was  living  on  said  tract,  and  after  action  had  been  taken 
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by  3'our  office  looking  to  the  adjadication  of  the  coDflicting  claims  of 
HankansoD  and  Miss  Peck.  While  Churchill's  affidavit  of  cootest 
was  properly  received  pending  said  adjudication,  it  should  have  been 
b^ld  in  abeyance  until  the  determination  thereof.  Churchill's  contest 
of  Hankanson's  entry  was  necessarily  dependent  on  the  result  of  the 
inquiry  as  to  the  rights,  respectively,  of  Miss  Peck  and  Hankanson. 
If  Hankanson's  claim  as  against  Miss  Peck  was  not  valid,  then  Churchill 
could  acquire  no  rights  as  against  Miss  Peck  by  a  successful  contest  of 
Hankanson's  entry.  Hankanson,  however,  had  no  rights  as  against 
Miss  Peck,  because,  under  the  facts  of  this  case  and  all  the  principles 
of  law  and  equity  applicable  thereto,  Hankanson's  entry,  in  so  far  as 
that  of  Miss  Peck  is  concerned,  must  be  held  to  have  been  in  section  34. 
The  decision  of  your  office  is  accordingly  affirmed. 


RAILROAD  GRANT—MILITART  RESERVATION. 

Fort  Sanders. 

Lands  incladed  within  a  military  reservation  at  the  date  of  the  definite  location  of  a 
road  are  excepted  from  the  operation  of  the  grant ;  and  no  subsequent  act  of  the 
Executive  could  render  such  lands  subject  thereto. 

The  act  of  June  9,  1874,  proviiled  for  the  reduction  of  the  area  included  in  the  Fort 
Sanders  military  reservation,  and  legalized  settlements  that  might  have  been 
made  while  the  lauds  were  in  reservation,  but  did  not  operate  either  to  confer  a 
new  grant  upon  the  Union  Pacific,  or  confirm  to  it  lands  theret-ofore  excluded 
from  its  grant  by  reason  of  the  existence  of  said  military  reservation. 

Secretary  Vilas  to  Commissioner  StocksUiger^  November  16,  1888. 

I  am  in  receipt  of  your  letter  of  the  14th  inst.  relative  to  certain  pa- 
pers filed  by  the  Wyoming  Central  Land  and  Improvement  Company 
and  the  attorneys  for  the  Union  Pacific  Eailway  Company  protesting 
against  the  restoration  to  the  public  domain  of  certain  lands  situated 
within  the  Fort  Sanders  (formerly  Fort  John  Buford)  military  reserva- 
tion, as  provided  for  in  the  order  of  this  Department  of  July  9,  1888. 

By  executive  order  of  January  7,  18G7,  certain  lands  (six  miles  square) 
in  the  then  Territory  of  Dakota  and  in  the  present  Territory  of  Wyo- 
ming were  reserved  as  a  military  post  to  be  known  as  Fort  John  Buford ; 
subsequently  the  name  of  said  reservation  was  changed  to  Fort  Sun- 
ders, and  by  executive  order  of  June  28,  1869,  its  boundaries  were 
changed  and  the  reservation  enlarged  ;  by  act  of  June  9, 1874  (18  Stat., 
65)  it  was  reduced  to  the  present  reservation  which  is  entirely  within 
that  of  June  28,  1869,  and  includes  a  small  portion  of  the  reservation 
of  January  7,  1867. 

The  land  lies  within  the  limits  of  the  grant  for  the  Union  Pacific 
Railway  Company  by  acts  of  July  1, 1862  (12  Stat,  489)  and  July  2, 
1864,  (13  Stat.,  356)  the  rights  of  which  attached  to  the  granted  odd 
numbered  sections  within  such  limits  January  6,  1868,  the  date  of  the 
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deflaite  location  of  said  company's  road  opposite  the  same.  At  that 
date  the  original  Fort  John  Baford  reservation  was  subsisting  and  the 
odd  nambered  sections  therein  were  therefore  excepted  from  the  opera- 
tion of  the  grant.  It  seems,  however,  that  certain  of  said  lands  aggre- 
gating 2,903.67  acres  were  inadvertently  patented  to  said  company. 
The  recommendation  of  yoar  office  that  suit  be  instituted  to  set  aside 
Baid  patents  is  now  pending  before  the  Department. 

By  said  letter  of  Juiy  9,  1888  (7  L.  D.  403),  the  recommendation  of 
your  office  that  the  unpatented  odd  sections  within  the  reservation  of 
1867,  and  not  included  within  the  present  reservation  be  restored  to 
entry  under  the  general  land  laws  was  approved. 

Pursuant  thereto  notice  of  such  restoration  to  take  eiiect  ^^  On  the 
16th  day  of  November,  1888,''  was  duly  given.  The  amount  of  land  in- 
volved is  7,684.25  acres. 

It  is  against  this  restoration  that  the  improvement  company  and  the 
railroad  company  protest. 

The  Improvement  Company  claims  to  ^^  hold  under  contracts  for  sale 
all  the  above  and  foregoing  described  lands  except  section  25,  T.  16  N, 
R.  74  W.,  for  which  they  hold  a  warranty  deed  "  from  said  railroad  com- 
pany. 

Inasmuch  as  the  reservation  was  subsisting  at  the  date  of  definite 
location  there  can  be  no  doubt  that  the  odd  sections  therein  were  ex- 
cepted from  the  operation  of  the  grant;  nor  does  there  seem  to  be  ne- 
cessity for  further  discussing  this  question  in  view  of  the  repeated  de- 
cisions of  the  supreme  court.  Van  Wyck  v.  Knevals  (108  U.  S.,  360) ; 
Newhall  v.  Sanger  (92  U.  S.,  761);  Kansas  Pacific  Ry.  Co.  v.  Dunmeyer 
(113  U.  S.,  629).  See  also  Martin  v.  :N^orthern  Pacific  R.  R.  Co.  (6  L.  D. 
657).  Furthermore  this  conclusion  has  been  uniformly  adhered  to  by 
he  Department  as  is  shown  in  the  decisions  of  November  7, 1885,  and  of 
July  9, 1888,  supra.  Nor  could  any  subsequent  act  of  the  Executive 
operate  to  place  such  lands  within  the  operation  of  the  grant,  they 
having  been  excepted  therefrom  by  the  terms  of  the  statute.  Dun- 
meyer, supra. 

But  it  is  urged  that  the  said  act  of  June  9, 1874,  created  a  new  grant 
to  the  company  or  confirmed  these  lands  to  it. 

8aid  act  is  entitled : 

An  act  to  redace  the  area  of  the  military  reservation  of  Fort.  Sanders  and  providing 
for  the  survey  of  said  reservation  as  reduced. 

The  first  section  reduces  the  area  of  the  reservation  excluding  from 
the  new  reserve  the  land  in  question.  Section  2  provides  for  the  sur- 
vey. 

Section  3  provides : 

That  the  lands  heretofore  constituting  the  Fort  Sanders  military  reservation  out- 
side of  the  limits  of  the  new  reservation,  as  defined,  in  section  one  of  this  act,  shall  be 
held  to  be  and  have  been  subject  and  liable  to  the  operation  of  the  laws  of  the  United 
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States  in  the  same  manner  and  to  the  same  extent  as  if  the  same  had  never  been 
included  within  the  limits  of  said  reservation :  Pr<mded,  That  in  ail  cases  where 
any  of  said  last  mentioned  lands  would  be  subject  to  entry  under  the  pre-emption  and 
homestead  laws  of  the  United  States,  the  actual  settlers  on  said  lands  shall  have  the 
right  and  privilege  to  make  proof  and  payment  for  their  respective  claims,  under  the 
provisions  of  the  pre-emption  and  homestead  laws,  by  filing  their  declaratory  state- 
ment as  provided  by  existing  laws,  at  any  time  within  six  months  from  the  passage 
of  this  act. 

The  protests  place  particular  stress  on  the  words  quoted,  as  follows, 
that  the  lands  shall  be  beld  to  be  and  '^  to  have  been  subject  and  liable 
to  the  operation  of  the  laws  of  the  United  States  in  the  same  fMjmner  and 
to  the  same  extent  as  if  the  same  had  been  incltided  within  the  limits  of  said 
reservation^^  It  is  said  that  these  words  '^  make  it  so  ^  that  the  laws  of 
the  United  States,'  which  but  for  the  said  reservation  would  have  con- 
veyed these  lands,  shall  be  held  to  convey  them  through  the  operation 
and  vigor  of  said  act  of  June  9." 

But  this  extremely  technical  view  gives  all  the  force  of  the  enactment 
to  certain  words  and  none  to  others. 

If  the  statute  declares  the  lands  '^  to  have  been^  subject  to  the  laws  of 
the  United  States,  this  condition  of  affairs  must  have  continued  up  to 
the  date  of  the  act,  June  9.  Obviously  then  the  grant  could  not  have 
taken  efifect  prior  thereto.  For  if  the  lands  passed  at  definite  location 
they  could  not  have  been  subject  to  these  laws  thereafter.  But,  again, 
the  act  declares  the  lands  shall  be  held  '^to  be"  subject  to  the  laws  of 
the  United  States — in  the  present  tense,  that  is  at  the  date  of  the  act. 
These  laws  are  the  public  land  laws.  While  it  is  true  the  granting  act 
is  a  law,  it  would  violate  the  well  known  canons  of  construction  to  say 
that  the  term  'Maws  of  the  United  States"  refers  only  to  the  grant. 
This  answer,  however,  merely  meets  the  technical  point  raised:  a  more 
conclusive  one  is  found  in  the  case  of  the  Leavenworth,  Lawrence  and 
Galveston  R.  R.  Co.  v.  United  States  (92  U.  S.,  733),  as  pointed  out  by 
your  office  letter. 

In  that  case  Congress  had  by  act  approved  March  3,  1863,  granted 
lands  to  the  State  of  Kansas  to  aid  in  the  construction  of  a  railroad 
which,  when  located  passed  through  the  Osage  Indian  Reservation.  A 
treaty  was  afterwards  made  with  the  Indians  by  which  they  ceded  a  por. 
tion  of  their  lands  to  the  United  States.  Said  treaty  among  other 
things,  provided  that 

Said  lauds  shall  be  surveyed  aud  sold  under  the  direction  of  the  Secretary  of  the 
Interior,  ou  the  most  udvanlageons  terms,  for  cash,  as  public  lands  are  surveyed  aud 
sold  under  existing  laws,  including  any  act  grafting  lands  to  the  Stale  of  Eannas  in  aid 
of  the  construction  of  a  railroad  through  said  lauds. 

It  was  urged  ou  behalf  of  the  railroad  company  that  the  effect  of  the 
concluding  words  of  this  provision  of  the  treaty  was  to  grant  the  lands 
in  dispute  to  the  State  for  the  benefit  of  the  road,  or,  at  least,  to  recog- 
nize a  ^raut  already  made. 
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The  coart  held,  however,  that  the  treaty  neither  made  a  grant  nor 
Teooguized  one  already  made.    The  coart  say : 

But  whatever  purpose  it  was  meant  to  serve,  it  obviously  does  not  propria  vigors 
make  a  grant.  To  do  this  other  words  must  be  introduced;  bnt  treaties,  like  stat- 
utes, must  rest  on  the  words  used, — nothing  adding  thereto,  nothing  diminishing. 

It  is  urged  that  the  amendment,  if  it  does  not  make  a  grant  recognizes  one  already 
made.  It  does  not  say  so;  and  we  can  not  suppose  that  the  Senate  when  it  advised 
and  consented  to  the  treaty,  with  that,  among  other  amendments,  inteude<l  that  the 
Indians,  by  assenting  to  them  should  recognize  a  grant  that  had  no  existence. 

The  act  of  1874,  can  not  have  the  effect  claimed  for  it  by  the  compa- 
nies unless  it  is  in  the  nature  of  a  new  grant  to  the  company,  and  that 
cannot  be  conceded.  If  the  question  were  in  doubt  the  doubt  must  be 
resolved  Hgainst  the  company. 

ReaiMng  the  whole  act  together  it  seems  obvious  that  the  purpose  of 
Congress  in  this  declaration  was  to  legalize  settlements  that  might  have 
been  made  while  the  lands  were  in  reservation.  This  construction  is  in 
harmony  with  the  proviso  to  the  third  section  which  extends  to  such 
settlers  the  privilege  of  filing  their  declaratory  statements  at  any  time 
within  six  mouths  from  the  date  of  the  act.  On  this  hypothesis  the 
^hole  act  is  in  harmony.  The  construction  claimed  by  the  companies 
is  at  variance  with  the  rules  of  construction  and  renders  the  act  inhar- 
monious in  itself. 

I,  therefore,  tind  no  reason  for  suspending  the  order  already  issued, 
or  interfering  with  its  operation. 


PBACTICE— EVIDENCE— DlffiPOSITIONS—RBHEARrNG. 

Manuel  v.  Miller. 

Depositions  cannot  be  admitted  in  evidence  where  taken  without  due  notice,  or  with- 
out furnishing  the  opposite  party  a  copy  of  the  interrogatories. 

An  erroneous  ruling  of  the  local  office  admitting  illegal  testimony  will  not  deprive 
the  General  Land  Office  of  the  authority  to  order  a  further  hearing  between  the 
same  parties;  and  such  hearing  may  be  had  after  due  notice,  given  by  the  local 
office,  of  the  day  fixed  therefor. 

r 

Secretary  Vilas  to  Commissioner  Stodkslager^  November  16,  1888. 

This  is  an  application  filed  by  J.  L.  Bradford,  Esq.,  attorney  for  Jean 
Miller,  asking  that  the  supervisory  power  of  the  Department  be  ex- 
ercised in  the  above  stated  case  concluding  with  the  following  prayers : 

That  an  order  issue  without  delay  to  the  Commissiouer,  requiring  him  to  suspend 
proceedings  under  his  letter  to  the  R.  &  R.  of  September  18,  1888 ;  and 

That  he  be  directed  to  decide  the  appeal  in  the  case  of  Olibo  Manuel  v.  Jean 
Miller,  on  the  merits,  and  to  notify  the  party  against  whom  his  decision  is  rendered 
of  his  right  of  appeal  to  the  Department. 

From  said  application  and  exhibits  filed  therewith,  it  appears  that  a 
contest  was  instituted  by  Manuel  against  the  homestead  entry  of  Miller 
for  the  B.  ^  of  the  B.  J  of  Sec.  34,  T.  6  S.,  B.  1  W.,  New  Orleans, 
3263— VOL  7 28 
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Louisiana,  alleging  abandon ment  and  failure  to  establish  his  residenoe 
on  said  land,  upon  which  a  hearing  was  ordered  for  September  28, 1886, 
which  was  subsequently,  by  agreement  of  parties,  continued  to  October 
19,  1886. 

On  August  27,  1886,  a  commission  was  issued  upon  application  of 
contestant  for  the  taking  of  depositions  of  Martin  Miller  and  Edmund 
F.  Richards,  but  no  copy  of  the  interrogatories  was  served  on  the 
claimant. 

On  October  11, 1886,  a  commission  also  issued  u})on  the  application  of 
contestant  for  taking  the  deposition  of  Gerard  Frugee  and  other  wit- 
nesses, which  was  served  on  claimant  October  8,  1886. 

At  the  hearing  of  said  case  the  claimant  objected  to  said  depositions 
being  offered  in  evidence  upon  the  ground  that  copies  of  the  interroga- 
tories had  not  been  served  upon  claimant  as  required  by  the  rules.  The 
local  officers  overruled  said  objection,  admitted  said  depositions  and 
recommended  the  cancellation  of  claimant's  entry.  From  said  decision 
claimant  appeale.d,  alleging,  among  others,  the  following  ground  of 
error: 

In  admittiug  the  depositions  of  the  following  wituesst's  for  contestant — to  wit: 
Martin  Miller  and  Edmund  F.  Richard,  taken  before  K.  H.  McGee,  notary  pnbliCi 
nnder  the  commission  issned  to  him  Angost  27,  1H86;  and  the  depositions  of  Gerard 
Frugee,  George  Richard,  Ulysses  Manuel,  Rodolph  Savoie,  Joseph  F.  Richard,  Etienne 
Brown,  Sr.,  Homer  Levergne,  and  Francois  Johnson,  taken  before  the  same  officer, 
nnder  commission  issued  October  11,  188H. 

Tour  office,  by  decision  of  September  18,  1888,  held  that  the  local 
officers  erred  in  admitting  said  testimojiy,  and  rejected  the  testimony 
taken  under  the  commission  of  September  27,  1886,  upon  the  ground 
that  a  copy  of  the  interrogatories  was  not  served  on  the  claimant 
prior  to  the  issuance  of  the  commission.  You  also  rejected  the  testi- 
mony taken  under  the  commission  of  October  11, 1886,  upon  the  ground 
that  the  copy  of  the  interrogatories  was  served  on  claimant  only  three 
days  prior  to  the  issuance  of  the  commission. 

The  Eules  of  Practice  require  (that  Interrogatories  must  be  filed  with 
the  register  and  receiver,  and  a  copy  must  be  served  on  the  opposing 
party  or  his  attorney,  who  will  be  allowed  ten  days  in  which  to  file 
cross  interrogatories,  and  that  after  the  expiration  of  the  ten  days 
allowed  for  filing  cross  interrogatories  a  commission  shall  issue  for  the 
taking  of  said  depositions.    You  therefore  conclude  that: 

Inasmuch  as  the  testimony  contained  in  the  depositions  meutioned  is  aU  the  evi- 
dence suhmitted  by  the  contestant,  I  am  unable  to  consider  this  case  npon  its  merits; 
and,  as  the  cause  is  to  be  re-tried  on  account  of  the  error  mentioned,  I  deem  it  un- 
necessary to  encumber  this  letter  with  a  consideration  of  the  other  errors  com- 
plained of. 

The  proceedings  had  are  therefore  set  aside  and  vacated,  and  the  contest  remanded 
for  rehearing  after  due  and  proper  notice. 

The  affidavit  of  contest  is  herewith  returned  as  the  basis  of  such  rehearing. 

Advise  the  contestant  that  he  will  be  allowed  thirty  days  in  which  to  apply  for 
alias  notice,  in  default  of  which  the  contest  will  bo  dismissed. 
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The  claimaut  contends  that  this  is  not  in  accordance  with  the  rales 
of  practice  and  the  established  mode  of  trying  cases  in  the  Department, 
bat  that  as  the  contestant's  testimony,  taken  by  interrogatories  was 
stricken  from  the  record,  it  was  the  daty  of  your  office  to  make  a  de- 
cision npon  the  merits  on  the  record  as  made  by  the  parties,  so  that  the 
party  against  whom  the  adverse  decision  was  made  might  bring  the  case 
before  the  Department  on  appeal.  That  the  contestant  should  not 
have  the  benefit  of  a  new  trial,  but  his  contest  should  be  dismissed,  and 
if  the  illegal  testimony  suggests  fraud  or  a  material  noucompliauce 
with  the  law,  the  government  can  protect  itself  by  ordering  a  hearing 
onder  rule  12  of  Rules  of  Practice. 

I  can  see  no  error  in  the  decision  complained  of  or  objection  to  the 
direction  given  to  the  case  ordering  a  new  hearing  between  these  par- 
tieH.  An  erroneous  ruling  of  the  local  office  admitting  illegal  testimony 
will  not  deprive  your  office  of  the  authority  to  direct  a  rehearing  be- 
tween the  same  parties,  and  such  a  course  is  eminently  proper  where 
the  illegality  of  such  testimony  is  due  to  the  irregular  issuance  of  the 
commission  under  which  such  testimony  was  taken,  especially  if  the 
testimony  shows  or  suggests  a  non-compliance  with  the  law  on  the  part 
of  the  claimant. 

In  the  case  of  McMahon  v.  Gray  (5  L.  D.,  58)  there  was  no  objection 
to  the  admissibility  of  the  testimony  offered  b3^  the  contestant,  but  the 
local  officers  dismissed  the  contest  upon  the  ground  that  the  contest- 
ant's allegations  were  not  sustained.  Upon  appeal  your  office  affirmed 
this  finding,  but  held  that  the  character  of  the  testimony ,^  coupled  with 
the  fact  that  the  defendant  introduced  no  testimony,  constituted  a 
proper  cause  for  further  investigation.  McMahon  protested  against  the 
expense  of  a  further  hearing  for  the  reason  that  he  had  offered  all  the 
testimony  at  his  command  and  appealed  to  the  Department,  which  ap- 
peal you  declined  to  transmit  upon  the  ground  that  the  ordering  of 
hearings  is  a  matter  resting  in  the  discretion  of  the  commissioner  from 
which  no  appeal  will  lie. 

The  Department  held  that  the  contestant  was  entitled  to  have  the 
ruling  of  the  Department  upon  the  case  as  made  by  the  record,  because 
he  had  no  other  testimony  to  offer  and  had  rested  his  case  on  the  evi- 
dence produced. 

In  the  case  cited  it  was  suggested  that  the  better  procedure  in  such 
a  case  would  be  to  institute  an  independent  investigation  at  the  in- 
stance of  the  government  under  rule  72  the  contestant  having  failed  to 
make  out  a  case,  and  having  announced  that  he  had  no  further  evidence 
to  introduce. 

In  the  case  at  bar  the  contestant's  testimony  was  not  considered  by 
your  office  because  it  was  improperly  admitted  by  the  local  office  owing 
to  an  irregularity  in  the  issuance  of  the  commission  and  the  failure  to 
have  copies  of  the  interrogatories  served  on  the  opposite  party  for  a 
period  of  ten  days  preceding  the  execution  thereof. 
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I  see  no  reason  wiiy  an  independent  investigation  should  be  ordeped 
in  this  case,  or  why  another  notice  of  contest  should  issue..  As  the  case 
was  tried  by  the  local  officers  upon  testimony  improperly  admitted^ 
you  will  direct  the  local  officers  to  fix  a  day  for  the  rehearing  of  said 
case  after  notice  to  all  parties,  giving  the  contestant  sufficient  time  to- 
have  the  interrogatories  executed  after  compliance  with  the  Rules  of 
Practice  as  to  service  of  copy  and  issuance  of  commission. 

The  application  of  Jean  Miller  is  rejected  and  you  will  notify  Mr. 
J.  L.  Bradford  of  this  action. 


DESERT  LAND-DOUBLE  MINIMUM. 

John  Cameron. 

The  price  of  desert  land  within  railroad  limits  may  be  properly  fixed  at  doable  mini- 

ninm. 

Assistant  Secretary  Hawkins  to  Commissioner  StocJcslagerj  November  20^ 

1888. 

September  2, 1887,  John  Cameron  made  desert  land  entry  for  the 
SW.  i  of  section  8,  T.  13  N.,  R.  63  W.,  Cheyenne  land  district,  Wyo* 
ming. 

The  local  officers  held  that  the  tract  being  within  railroad  limits  wa» 
double  minimum  land  and  they  required  the  entryman  to  pay  fifty  cent» 
per  acre  as  the  initial  payment.  He  did  so  under  protest,  and  made  ap- 
plication  for  the  return  of  $40  or  twenty-five  cents  per  acre,  which  be 
claims,  was  illegally  exacted  of  him. 

September  28, 1887,  you  denied  the  application  and  the  entryman  ap- 
pealed. He  contends  that  there  is  no  authority  by  law  for  classifying 
land  subject  to  entry  under  the  desert  land  act  as  double  minimum  and 
charging  $2.50  per  acre  therefor. 

This  contention  was  denied  in  the  circular  of  June  27,  1887  (5  L.  D. 
70S.)  Your  decision  is  in  harmony  with  the  views  of  the  Department 
expressed  In  said  circular  and  it  is,  therefore,  affirmed. 


PRE-EMPTION— SECTION  ««eO,  REVISEB  STATUTES. 

Davidson  v.  Kokojan. 

A  pre-emptor  is  not  within  the  second  inhibition  of  section  2260  of  the  Revised  Stot^ 
utes,  who  had  in  good  faith,  prior  to  his  pre-emption  settlement,  disposed  of  the 
land  then  owned  by  him,  although  a  formal  deed  for  such  land  was  not  exeoat«d 
until  after  settlement. 

Assista7it  Secretary  Hawkins  to  Commissioner  Stockslager,  November  21^ 

1888. 

I  have  before  me  the  appeal  of  Frank  Kokojan  from  your  decision  of 
March  21^  1887,  holding  for  cancellation  his  pre-emption  declaratory 
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«tatenient,  No.  8737,  for  the  SW.  J,  Sec.  23,  T.  29,  R.  14  W.,  Niobrara 
-district,  Nebraska. 

Kokojan  filed  his  said  declaratory  statement  April  22, 1886,  alleging 
settlement  February  17,  1886. 

Go  May  14, 1886,  Davidson  made  homestead  entry.  No.  12,678  for  the 
same  tract. 

November  22, 1886,  Kokojan  offered  proof,  and,  Davidson  having 
protested,  hearing  was  had. 

The  local  officers,  in  a  joint  opinion,  declare  that  they  ''do  not  feel 
JQStified  in  rendering  an  opinion  (as  to  Kokojan's  inhabitancy  of  the 
tract)  based  on  the  evidence  famished,  for  it  is  evident  that  some  of 
the  parties  have  perjured  themselves."  <'  In  case  his  rights  hiuge  upon 
the  matter  of  residence  (they)  recommend  that  this  case  be  placed  in 
the  hands  of  a  special  agent  of  the  Interior  Department  and  a  new  hear- 
ing ordered,  which  rould  be  conducted  near  the  land  in  controversy 
with  but  little  expense  to  the  parties."  They  themselvesdecide  against 
Kokojan  on  the  ground  that  he  <*  moved  from  land  of  his  own"  on  to 
the  tract  he  is  seeking  to  pre-empt. 

In  the  decision  appealed  from  your  office  disposes  of  the  case  in  the 
same  way:  **  Without  going,"  you  say,  "into  an  exhaustive  examina- 
tion of  the  widely  divergent  and  irreconcilably  inconsistent  statements 
of  the  opposite  sides  of  the  case,  I  am  content  to  decide  it  upon  the  face 
of  the  record  as  presented,  which  conclusively  shows  that  Kokojan  was 
not  at  date  of  settlement  a  qualified  pre-emptor." 

The  "  land  of  his  own"  from  which  you  hold  that  Kokojan  moved  on 
to  his  pre-emption,  is  the  SW.  J,  Sec.  30,  T.  28,  li.  11  W.,  for  which  he 
made  tiual  proof  and  obtained  homestead  final  certificate,  No.  2560,  on 
December  28,  1S85. 

On  the  15th  of  January,  1886,  he  executed  an  instrument  in  writing 
in  the  Bohemian  language,  of  which  the  following  is  put  in  as  a  correct 
translation : 

Written  on  the  15th  of  January,  I88f),  O'Neill  City,  Holt  Co.,  Nebraska. 1  the 

grantor  Frank  Kokojan  hereby  si^^n  my  name  to  thia  coutraot  between  ns,  and  that  I 
received  for  my  one  qnarter  section,  Soath  west  quarter  in  section  30,  Township  28y 
Range  11  West,  which  I  have  sold  to  Waclav  Kokojan  |550  Dollars,  also  will  give  him 
the  8ui«l  Waclav  Kokojan  a  proper  Deed  as  soon  as  he  gets  well.  To  all  this  I  signed 
my  name:  (Signed)  Frank  Kokojan. 

Witnesses:  Signed  Jakub  Kokisek,  Meri  Kokojan,  Jan  Petr. 

The  "Waclav"  (James)  Kokojan  here  named  is  the  claimant's  father, 
and  Jan  Petr,  one  of  the  subscribing  witnesses,  swore  at  the  hearing, 
as  did  also  Frank  Kokojan,  that  on  the  date  named,  at  the  time  of  the 
•execution  of  this  paper,  Waclav  Kokojan  paid  Frank,  in  cash,  $230,  as 
part  of  the  consideration  stated,  the  balance  being  made  up  in  cattle, 
of  which  Frank  has  since  been  the  admitted  owner. 

Afterwards,  under  date  of  May  26,  1880,  Frank  executed  a  formal 
-**  warranty  deed"  to  his  father  of  said  homestead  tract. 

The  decision  appealed  from  holds  tbat  "  the  agreement  to  convey  in- 


438  DECISIONS   RELATING    TO    THE   PUBLIC    LANDS. 

trodaced  in  evidence,  can  not  be  held  to  divest  his  title  of  the  homestead 
tract.  The  most  that  can  be  claimed  nuder  it  is  that  the  grantee  may 
have  a  basis  for  an  action  for  speciftc  performance,  but  the  title  remained 
in  Kokojan  until  by  his  deed  of  May  26, 1886,  ho  passed  it  to  his  father.". 

Assuming  that,  because  of  its  form,  the  papers  of  January  15,  1886, 
cannot  be  held  to  have  been  a  '*  deed,"  such  as  would  have  been  tech- 
nically necessary  to  pass  ^'  the  title,"  the  fact  remains  that  the  transac- 
tion thereby  witnessed  may  have  been  entirely  eflFectual  to  divest  Frank 
Kokojan  of  sueh  interest  ashehadin  the  homestead  tract,  which  interest 
did  not  then  amount  to  ^Hitle,"  he  himself  not  having  received  a  tech. 
nical  conveyance  of  the  laud.  On  its  face  the  instrument  records  the 
sale  to  Waclav  as  actually  accomplished,  and  it  is  in  proof  that  the  con- 
sideration was  then  paid  to  the  grantor.  The  promise  to  give  a  **  proi>er 
deed"  when  the  father  got  well  may  I  think  be  fairly  read  as  intended 
only  as  the  ^' covenant  for  further  assurance"  which  is  frequently  found 
even  in  conveyances  of  the  most  formal  and  final  sort,  and  which  was 
in  this  particular  case  made  especially  appropriate  by  the  admitted  in- 
formality of  the  paper  which  alone  it  was  found  convenient  to  execute 
at  the  time. 

Unless,  therefore,  there  is  reason  for  holding  that  the  alleged  sale  was 
only  a  fraudulent  pretense,  acted  out  for  the  purpose  of  evading  the 
law,  the  claimant  must  be  held  to  have  transferred  all  his  right  and  in- 
terest in  the  homestead  tract  as  early  as  January  15, 18S6,  more  than  a 
month  before  his  settlement  on  the  pre  emption.  To  my  mind,  the  in- 
formality of  the  paper  first  executed  seems  in  no  way  a  badge  of  fraud, 
since  it  appears  probable  that,  had  the  parties  consciously  intended 
fraudulently  to  simulate  a  sale,  tiiey  would  have  been  especially  careful 
as  to  the  formalities  of  the  transaction  simulated. 

Tbe  relationship  between  the  grantor  and  grantee  is  a  more  sQspi> 
cious  circumstance,  but  not  of  itself  sufficient  to  justify  an  affirmative 
finding  of  fraud,  and  in  this  case  the  surrounding  circumstances  do  not 
seem  to  me  to  strengthen  the  suspicion.  For  all  that  appears,  the 
alleged  exchange  of  tbe  homestead  for  money  and  cattle  really  took 
place  on  the  15th  of  January,  as  recited  in  the  instrument  of  that  date 
and  sworn  to  at  the  hearing.  Unless  Kokojan  has  deliberately  perjured 
himself,  on  a  plain  matter  of  fact,  he  has  paid  for  the  keep  of  the  ciittle 
since  that  date,  and  been  deemed  in  all  respects  theirowner,  as  between 
his  father  and  himself.  This  is  confirmed  by  the  circumstance  so  much 
insisted  on  in  the  evidence  for  the  protestaut,  that  it  was  to  Frank 
Kokojan's  order  that  cheques  were  made  out  in  payment  for  the  milk 
yielded  by  the  cows  he  chiims. 

I  cannot,  therefore,  see  my  way  to  approving  your  conclusion  that 
Kokojan  was  disqualified  under  Sec.  2200  of  the  Revised  Statutes,  and, 
as  it  clearly  appears  that  he  was  prior  to  Davidson  in  point  of  time,  1 
have  to  ask  whether  his  (Kokojan's)  proof  satisfactorily  shows  compli- 
ance with  the  law  upon  his  part. 
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As  to  this,  neither  the  local  office  nor  your  office  has  as  yet  made  a 
decision,  but  both  point  oat  that  the  testimony  taken  at  the  hearing 
already  had  really  left  the  point  in  doubt,  and  the  local  officers  recom- 
mend an  investigation.  This  recommendation  I  approve,  and  I  hereby 
direct  that  a  new  hearing  be  ordered. 

Your  said  decision  is  modified  accordingly. 


PttE-EMPTION    FINAL.    PROOF— CULTIVATION . 

George  W.  Johnson. 

Proof  as  tociiIfcivatioD  t\oe»  Dot  necoasarily  require  a  allowing  thut  a  crop  ban  been 
raised. 

Assistant  Secretary  Hawkins  to  Commissioner  Stockslager^  November  22, 

1888. 

I  have  considered  the  appeal  of  Geo.  W.  Johnson  from  your  office 
decision  of  May  23, 18S7,  rejecting  his  final  proof  offered  upon  his  pre- 
emption declaratory  statement  for  NE.  J  section  26,  T.  12  N,,  R.  20  W., 
Grand  Island,  Nebraska,  land  district. 

Claimant  filed  declaratory  statement  March  29, 18S4,  ai^d  on  Novem- 
ber 24,  1884,  presented  bis  final  proof,  which  being  satisfactory  to  the 
local  officers,  he  received  final  certificate. 

On  May  23, 1887,  your  office  decided  in  regard  to  bis  proof  as  follows: 

Cultivation  of  the  land  is  one  of  the  pre-reqnisites  to  entry  under  the  pre-emption 
law.  Geo.  W.  Johuson  was  allowed  to  make  cash  entry  No.  2489  November  24, 1884, 
after  living  on  the  land  since  March  29,  1884,  and  not  havinjir  cultivat<ed  one  acre. 
His  improvements  consist  of  a  house,  stable,  corral  and  two  acres  broken,  and  are 
valued  at  |300. 

His  proof  is  therefore  rejected.  He  may  be  allowed  to  show  that  he  has  lived  upon 
and  cultivated  a  portion  of  the  land  since  entry,  after  publication. 

The  only  evidence  submitted  is  the  testimony  taken  on  final  proof 
and  that  is  not  sufficient  to  sustain  your  said  decision. 

The  witnesses  both  testify  that  claimant's  residence  was  continuous 
from  March  29,  1884 ;  that  he  had  a  house,  stable  and  corral  worth  $300 
and  in  answer  to  the  question,  '^  How  much  land  has  he  broken  and  cul- 
tivated f"  both  say,  "Two  or  three  acres."  Both  say  he  has  used  said 
land  for  pasture  and  one  says  "he  is  a  stock  grower."  Claimant  also 
says  "two  acres  broken  but  no  crops  raised." 

In  John  E.  Tyrl  (3  L.  D.  49)  it  was  held  that  a  commutation  cash 
entry  should  not  be  canceled,  the  evidence  showing  good  faith,  contin^- 
uous  residence,  and  tliat  the  entryman  had  cleared  for  the  x)urpose  of 
cultivation  about  half  an  acre,  and  gave  as  an  excuse  that  he  had  settled 
too  late. 

While  cultivation  ultimately  includes  the  planting  and  raising  of 
crops,  there  may  be  cultivation  without  this;  one  definition  of  the  word 
being  "improvement  for  agricultural  purposes." 
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It  appears  from  the  evidence  in  the  case  at  bar,  that  the  claimant  was 
engaged  in  growing  stock  and  that  he  had  used  his  land  principally  for 
pasturage  and  this  considered  with  the  value  and  permanent  character 
of  his  buildings  and  the  fact  that  he  had  broken  between  two  and  three 
acres  and  thus  by  a  definite  act  prepared  it  for  the  tillage  of  a  crop, 
satisfies  me  that  his  cultivation  may  be  considered  sufficient 

Your  said  decision  is  accordingly  reversed. 


timber  culture  contest-planting. 
Park  v.  Terrell. 

A  contest  raast  fail  where  the  default  charged  was  cured  prior  to  the  initiation  of 

the  suit. 
A  slight  failure  in  planting  the  requisite  area  may  be  properly  excusedf  where  the 

good  faith  of  the  claimant  is  maniTest. 

Acting  Secretary  Muldrovo  to  Commissioner  Stockslager^  November  2, 1888. 

I  have  considered  the  appeal  of  A.  Park,  in  the  case  of  said  Park  v. 
Mary  B.  Terrell,  from  the  decision  of  your  office  of  April  10,  18S6,  dis- 
missing said  Park's  contest  of  the  timber  culture  entry  of  Mary  E.  Ter- 
rell, on  the  NE.  J  of  Sec.  4,  T.  9  S.,  R.  22  W.,  Kirwin  district,  Kansas. 

Said  entry  was  made,  July  22,  1881,  and  the  confest  was  initiated, 
July  22, 1884,  being  the  fourth  day  of  the  fourth  year  after  entry.  The 
alleged  ground  of  contest  is  substantially  that  the  claimant  failed  to 
break,  cultivate  and  plant  as  required  by  law  during  the  second  and 
third  years  after  entry  and  i)rior  to  the  date  of  contest. 

The  hearing  was  had  November  25,  1884,  and  the  testimony  shows 
that,  if  there  had  been  any  default  as  to  breaking  and  cultivation  dur* 
ing  the  second  and  third  years,  the  period  covered  by  the  allegations  of 
the  affidavit  of  contest,  it  had  been  cured  by  ample  cultivation  and 
preparation  of  at  least  ten  acres  in  the  early  spring  of  1884,  before  the 
initiation  of  the  contest.  As  to  planting  during  the  third  year  (which 
terminated  July  18, 1881),  the  first  five  acres,  it  appears,  that  the  claim- 
ant, who  was  a  young  lady  in  very  reduced  circumstances  and  had  to 
teach  school  to  make  a  living  for  herself  and  mother,  employed  one,  J. 
H.  Mullany  to  have  said  planting  done  and  furnished  him  ample  means 
for  that  puri)ose ;  that  he  had  six  acres  i)ropiTly  prepared  for  planting 
and  the  proper  amount  of  tree  seed  were  furnished  for  planting  five 
acres  and  Mullany  planted  part  thereof  himself,  but  the  man  he  hired 
to  complete  the  planting ''  planted  so  thick,"  that  the  seed  did  not  quite 
cover  the  five  acres,  and  that  as  soon  4is  he  discovered  this,  he  made 
every  efibrt  to  procure  more  seed  but  failed.  All  this  occurred  iu  the 
spring  of  1884,  during  the  third  year  after  entry  and  prior  to  the  initia- 
tion of  the  contest. 

1  concur  with  the  finding  of  your  office  and  of  the  local  officers,  that 
this  state  of  facts  shows  that  the  claimant  endeavored  in  good  faith 
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to  comply  with  the  law  and  that  her  failure  to  plant  or  cause  to  be 
planted  the  full  amount  of  Ave  acres  the  third  year,  was  under  the 
circumstances  excusable. 

The  decision  of  your  office  Ib  affirmed,  and  the  said  entry  will  be  held 
intact,  subject  to  future  compliance  with  the  law. 


NOTICE— EVIDENCE— TIMBER  CULTURE  CONTEST. 

Boyd  v.  Batdorff, 

Fail  are  to  cross  the  'H''  in  defendant's  name,  which  was  otherwise  correctly  writ- 
ten, win  not  defeat  the  notice  where  it  described  the  land  correctly,  personal  ser- 
vice was. duly  mude,  and  the  defendant  was  in  no  way  misled,  or  liable  to  injury 
from  the  error  specified. 

Opiniousshonld  not  be  admitted  in  evidence  of  the  acreage  broken,  the  fact  being 
capableof  ascertainment  with  matbennitical  accuracy  by  actual  measurement. 

The  claimants  good  faitii  being  unqae»tioned,  his  entry  should  not  be  canceled, 
although  it  may  appear  that  that  he  broke  but  four  and  half  acres  the  first  year. 

Acting  Secretary  Muldrow  to  Commissioner  SlocJcdager^  November  2, 1888. 

In  the  CHse  of  William  M.  l?oyd  v.  Joshna  Batdorflf,  involving  the 
latter'8  timber  culture  entry,  No.  4813,  on  theNB.  J  of  Sec.  33  T.  30  S., 
B.  38  W.,  Garden  City  district,  Kansas,  the  said  Batdorff  appeals  from 
your  decision  of  August  12,  1887,  adverse  to  him. 

The  entry  was  made  September  9,  1885,  and  contest  was  initiated  by 
Boyd  October  19,  188G,  the  alleged  ground  of  contest  being  **  failure  by 
Batdorff  to  do  the  breaking  required  to  be  done  within  one  year  from 
date  of  entry,  and  that  at  date  of  complaint  (October  19,  1886),  said 
default  still  existed,  there  being  only  four  and  a  half  or  less  than  Ave 
acres  broken." 

On  the  hearing  which  was  had  April  28,  1887,  the  claimant  intro- 
duced no  evidence,  having  appeared  specially  and  moved  the  dismissal 
of  the  contest,  because  of  the  omission  to  cross  the  '*  t"  in  his  surname 
^'  Batdorff"  in  the  copy  of  the  notice  served  on  him  personally.  The  notice 
described  the  land  correctly  and  was  otherwise  full  and  proper  and  was 
duly  served,  the  name  was  properly  written  "Batdorff"  in  the  affidavit 
of  contest  and  other  papers  pertaining  to  the  case,  and  the  claimant 
was  in  no  way  misled  or  injured  or  liable  to  injury  by  the  failure  to  cross 
the  "t."  Under  these  circumstances,  the  motion,  as  your  office  holds, 
was  properly  overruled  by  the  local  officers. 

The  contestant  introduced  two  witnesses,  one  of  whom  had  been  ac- 
quainted with  the  land  about  a  month  and  a  half  before  the  contest 
was  initiated,  and  the  other  about  six  mouths  before  that  time,  and 
who  testihed  that  from  the  condition  of  the  land  when  contest  was  in- 
itiated only  four  and  a  half  acres  thereof  had  been  broken  prior  thereto. 
It  does  not  appear,  that  said  witnesses  knew  anything  about  the  measure- 
xneut  of  land  or  that  they  in  any  way  actually  measured  the  laud  in  this 
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case,  but  we  are  left  to  infer,  that  they  were  simply  of  the  opinioo  froiD 
the  appearance  of  the  land  at  the  date  of  contest,  that  onl}^  four  and  a 
half  acres  bad  been  broken. 

This  evidenpe  is  very  uusatisfactory.  The  opinions  of  ex|>erts  even 
should  not  be  admitted  in  evidence,  in  a  case  like  the  present,  wherq 
the  margin  is  so  small  (a  half  acre),  and  where  the  fact  is  capable  of 
ascertainment  with  mathematical  accuracy  by  actual  measarement. 
Conceding,  however,  that  the  evidence  Rhifted  the  burden  of  proof  from 
the  contestant  to  the  claimant,  I  am  of  the  opinion,  in  the  absence  of 
anything  tending  to  impeach  the  good  faith  of  the  latter,  that  the 
breaking  of  the  four  aud  a  half  acres  the  first  year  should  be  deemed  a 
substantial  compliance  with  the  law.  In  the  contest  case  of  Thompson 
«.  Sankey  (3  L.  D.,  365),  it  was  held  by  this  Department,  ^'  In  view  of 
the  timber  culture  claimant's  good  faith,  the  fact  that  he  has  but  eight 
and  one  half  acres,  instead  of  ten,  under  cultivation  and  planted  as  re- 
quired, should  not  cause  the  cancellation  of  his  entry." 

The  decision  of  your  office,  canceling  the  claimant's  entry,  is  reversed* 
He  is  advised,  however,  as  was  done  in  Thompson  v,  Sankey,  supra^  of 
the  importauce  of  a  full  compliance  with  the  requirements  of  the  law 
in  the  future. 


HOMESTEAD  CONTEST— RELINQUISHMENT. 

MgCLELLAN  V.  BiaaSBSTAFF. 

While  it  IS  trae  that  a  relinquishment  filed  pending  a  contest,  is  prima  facie,  the  re* 
suit  of  the  contest,  such  presumption  is  not  conclusive,  and  on  proof  it  may  ap- 
pear that  the  relinqnishment  was  in  fact  not  the  result  of  the  contest,  in  which 
event  the  rij^hts  of  the  contestant  must  depend  upon  his  ability  to  sustain  the 
charge  as  laid  by  him. 

Assistant  Secretary  Hawkins  to  Commissioner  Stockslo/ger^  November  23, 

1888. 

I  have  considered  the  appeal  of  Ai  McGlellan,  from  your  office  de- 
cision of  October  26,  1886,  in  the  contest  case  of  Commodore  0.  Bigger- 
staff  V,  the  Heirs  of  Amos  G.  Lasiter  deceased,  involving  said  Lasitei's 
homestead  entry  No.  3,697  in  North  Platte  land  district,  Nebraska. 

The  records  show  that  on  May. 15,  1883,  Amos  G.  Lasiter  made  said 
homestead  entry  for  the  NE.  J,  Sec.  25,  T.  17  N.,  R.  21  W.  in  said  land 
district.  On  April  16,  1885,  Biggerstaff  instituted  a  contest  against 
said  entry  alleging  that  said  Lasiter  had  died  and  that  ^'his  heirs  have 

wholly  abandoned  said  tract that  said  tract  is  not  settled 

upon  and  cultivated  by  said  party  as  required  by  law". 

On  April  9,  1885,  the  register  ordered  a  hearing  before  B.  P.  Camp- 
bell, a  notary  public  at  his  office  in  Broken  Bow,  Nebraska,  June  27^ 
1885,  and  to  file  the  testimony  so  taken  in  the  local  office  on  or  before 
July  6,  1885.    On  July  5,  1885,  the  notary  public,  filed  in  the  local 
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oiiice  the  testimony  adduced  before  him  and  on  the  same  date  the  heirs 
of  Lasiter  filed  in  the  local  office  affidavits  alleging  that  the  testimony 
taken  by  the  notary  public  as  Commissioner  was  not  taken  at  the  time 
and  place  given  in  the  notice,  etc. 

On  July  11, 1885,  the  local  officers  decided  that  ^'  We  find  from  the 
testimony  and  affidavits  presented,  that  the  contestant  failed  to  mail  a 
copy  of  the  notice  of  contest  or  post  a  copy  of  the  same  upon  the  tract 
involved,  thirty  days  prior  to  day  set  for  taking  testimony  .  .  .  .  • 
and  that  there  is  a  question  as  to  whether  the  testimony  was  taken  at 
the  time  and  place  named  in  the  notice.  We  are,  therefore,  of  the  opin- 
ion that  the  case  should  be  dismissed." 

Biggerst^ff  filed  an  appeal  from  said  decision  August  1, 1885,  On 
January  11,  1886,  Ai  McClellan  filed  an  affidavit  of  contest  against  said 
entry  of  Amos  G.  Lasiter,  alleging  that  ''  The  said  Amos  O.  Lasiter, 
deceased,  or  the  heirs  of  said  Amos  G.  Lasitor,  have  relinquished  all 
right,  title,  and  interest  in  said  tract  to  the  United  States,  and  the 
tract  is  uovt  held  for  speculation  under  the  receipt  given  said  Amos  O* 
Lasiter  and  the  same  is  held  Iroin  settlement  thereby." 

The  lociil  officers  ordered  a  hearing  and  set  the  same  for  March  26, 
1886,  before  George  W.  Tufren,  a  notary  public. 

On  March  26,  1886,  said  McClellan,  filed  in  the  local  land  office  the 
relinquishment  of  the  Lasiter  heirs  to  the  tract  in  dispute.  There  is 
nothing  in  the  case  to  show  that  any  testimony  was  ever  taken  or  con- 
sidered in  McClellan's  contest. 

On  October  16,  1886  your  office  decided  that  ''  under  the  circum- 
stances presented,  said  case  would  be  remanded  for  further  trial  after 
due  and  proper  notice  were  it  not  for  the  fact  that  the  entry  in  question 
having  been  relinquished  March  26,  18S6,  such  notice  is  now  unneces- 
sary," and  held  that  the  relinquishment  inured  to  the  benefit  of  con- 
testant Biggerstaff  and  dismissed  McClellan^s  contest. 

In  December,  1886,  McClellan  filed  an  appeal  in  which  he  alleges,  viz  : 

1st.  That  your  office  erred  in  granting  the  preference  right  to  said 
Biggerstaff,  and  in  holding  that  the  relinquishment  of  said  tract  by 
the  heirs  of  Amos  G.  Lasiter,  inured  to  his  benefit. 

2d.  That  your  office  erred  in  not  granting  the  preference  right  to  enter 
said  tract  to  this  plaintiff  Ai  McClellan. 

3rd.  In  holding  that  it  would  have  been  the  duty  of  your  office  to  re- 
mand the  contest  of  Biggerstati'  for  further  hearing  had  not  the  relin- 
quishment of  said  heirs  been  filed. 

4th.  That  your  office  erred  in  not  finding  the  said  contest  of  Bigger- 
staff  illegal  and  void. 

5th.  That  your  office  erred  in  modifying  the  decision  of  the  register 
and  receiver  dismissing  said  Bigger8taff''s  case ;  and  praying  the  pref- 
erence right  granted  to  Biggerstaff  be  set  aside  and  reversed  and 
that  he  (McClellan)  be  adjudged  to  have  the  preference  right  to  enter 
said  tract. 
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While  it  is  true  that  a  Felinqnishmeut  filed  pending  a  contest,  is  prima 
fmAe^  the  result  of  the  contest,  snch  presumption  is  not  conclnsiFe,  and 
on  proof  it  may  appear  that  the  relinquishment  was  in  fact  not  the  re- 
sult of  the  contest,  in  which  event,  the  rights  of  the  contestant  would 
•depend  up«»u  his  ability  to  sustain  the  charge  as  laid  by  him. 

Upon  review  of  the  record  and  proofs  in  this  case  I  am  convinced 
that  a  hearing  should  be  ordered  in  the  premises,  for  the  purpose  of  as- 
•certaining  the  following  facts,  viz : 

Ist.  The  status  of  Lnsitei''s  entry  at  date  of  the  initiation  of  Bigger- 
staff's  contest,  whether  in  fact  it  was  then  abandoned  as  charged  by 
said  coDtestant. 

2nd»  The  circumstances  attending  the  execution  and  filing  of  the 
said  relinquishment. 

3d.  The  i^ood  faith  of  all  parties. 

Tour  decision  is  modified  accordingly. 


HOMESTEAD  ENTRY- APPROPRIATION. 

Allen  r.  Curtius. 

A  homestead  entry  made  by  one  who  is  at  the  same  time  maintaiuiug  a  pre-emption 
claim  for  another  tract,  isille<;al  and  must  be  canceled. 

Laud  covered  by  a  prima  fade  valid  homestead  entry  is  not  subject  to  entry  by  an- 
other. 

Assistant  Secretary  Hawkins  to  Commissioner  Stockslager^  November  23, 

1888. 

I  have  considered  the  appeal  of  Lilly  J.  Allen  from  your  decision  of 
October  5,  1887,  rejecting  her  homestead  application  for  the  E.  i  of 
FW.  J,  and  the  B.  i  of  the  S\V.  J  of  Sec.  31,  T.  23,  S.,  R.  25  W.,  Garden 
Oity,  Kansus. 

The  record  shows  that  at  the  time  of  said  application,  the  above  tract 
was  covered  by  the  homestead  entry  of  Mary  Gurtius,  made  Decem- 
ber 24,  1883. 

It  appears  that  on  August  10, 1883,  said  Mary  Curtius  filed  her  de- 
claratory statement  for  Lot  1,  the  SB.  J  of  the  NB.  J,  and  the  E.  ^  of 
the  SB.  i  of  Sec.  2,  T.  24  S.,  B.  26  W.,  same  land  district,  and  that  she 
resided  upon  the  same  until  June  7,  1884,  when  she  made  proof  and 
received  final  certificate.  A  mouth  later  she  established  her  residence 
upon  her  homestead  tract  and  has  since  then  resided  upon  same. 

It  is  evident  that  Curtius  made  her  said  homestead  entry,  while  re- 
siding upon  another  tract  under  the  preemption  law,  and  for  which 
final  proof  had  not  been  submitted.  Her  homestead  entry  was  there- 
fore illegal  and  should  be  canceled.  Murphy  v,  De  Shane  (6  L.  D., 
831) ;  Krichbaum  v.  Perry  (5  id.,  403) ;  Collar  v.  Collar  (4  id.,  2«) ;  Aus- 
tin V,  Norin  (4  id.,  401). 
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At  the  date  of  Allen's  application  to  enter,  the  land,  being  covered 
by  €k  prima  facie  valid  homentead  entry,  was  segregated  from  the  public 
domain  and  the  local  officers  were,  therefore,  right  in  rejecting  her  said 
application. 

By  yoar  letter  of  November  25,  1887,  you  transmitted  'Hhe  applica- 
tion of  Mary  Gurtins  for  a  hearing  to  show  cause  why  her  homestead 
entry  (upon  the  same  tract)  should  be  sustained.''  In  her  said  applica- 
tion she  admits  the  facts  already  recited  as  to  her  having  made  home- 
stead entry  upon  the  land  in  dispute,  while  residing  upon  another  tract 
nnder  the  pre-emption  law,  and  for  which  linal  proof  had  not  been  sub- 
mitted. As  the  facts  admitted  by  Curtius  and  appearing  in  ih^  record 
8how  that  her  homestead  entry  was  invalid,  a  hearing  can  be  of  no  ben- 
efit to  the  applicant  and  the  same  is  accordingly  denied. 

Since  the  homestead  entry  of  Mary  Curtius  of  the  tract  in  question 
was  illegal  at  its  inception  and  should  be  canceled,  and  Lilly  J.  Allen 
was  the  first  applicant  to  enter  the  same,  I  am  of  opinion  that  her  said 
application  should  be  allowed. 

Yon  are  therefore  directed  to  cancel  the  homestead  entry  of  Mary 
Gortius  and  to  Mow  the  homestead  application  of  Lilly  J.  Allen  for  the- 
tract  in  question. 


FINAL  PROOF-TKANSFEREB-BQiriTABLB  AI>J17BICATION.. 

Albert  Orth. 

In  the  absence  of  protest  or  adverse  claim,  an  entry  may  be  submitted  to  the  Bbard' 
of  Equitable  Adjudication,  where  the  failure  to  submit  proof  ou  the  day  adver- 
tised is  satisfactorily  explained. 

Evidence  may  be  furnished  by  a  transferee,  showing  that  on  the  day  fixed  for  the  Bub«- 
mission  of  proof,  no  protest  or  objection  was  made  thereto. 

Assistant  Secretary  Hawkitis  to  Commissioner  Stockslager^  November  24^. 

1888. 

I  have  considered  the  appeal  of  Albert  Orth,  claiming  as  transferee, 
from  your  ofElce  decision,  dated  April  1, 1887,  holding  for  cancellation' 
pre-emption  cash  entry.  No.  8474,  made  by  Daniel  H.  Altafter  for  the  W. 
i  of  the  NE.  i,  and  the  W.  jt  of  the  SE.^ofSec.  15,  T.  131  N.,B.56 
W.,  Fargo,  Dakota. 

It  appearA  that  Altaffer  on  November  9, 1883,  gave  notice  of  his  in- 
tention to  make  final  proof  before  James  H.  Vail,  clerk  of  the  district 
court  at  Milnor,  Sargent  county,  Dakota  Territory,  on  December  21, 1883.. 

Said  notice  was  duly  posted  in  the  local  office  and  publication  thereof 
was  made  in  a  newspaper  designated  by  the  register.  For  some  reason 
the  first  appearance  of  said  notice  in  the  newspaper  designated  was  not 
nntil  November  21, 1883,  twelve  days  after  the  entry  man  had  given  his- 
notice  to  the  local  office. 
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By  reason  of  the  delay  in  cominencemeDt  of  poblication,  aud  in  order 
tbat  the  notice  might  be  published  the  requisite  number  of  times,  an 
order  was  made,  upon  the  application  of  the  entryman,  continning  the 
case  and  extending  the  time  for  making  final  proof  before  the  clerk  of 
the  court  from  December  21,  to  Decembier  27, 1883.  Instead  of  being 
taken  on  the  day  named  (December  27, 1883,)  the  testimony  of  claimant 
and  his  witnesses  was  not  taken  until  January  16th  following. 

Said  proof  having  been  transmitted  to  the  local  office,  final  certificate 
and  final  receipt  were  issued  February  27, 1884. 

Claimant  filed  an  affidavit  explaining  his  delay  in  making  proof,  and 
stating  that  he  appeared  as  koou  as  possible  after  being  informed  of  the 
continuance. 

Your  office,  by  letter  of  November  25, 1885,  to  the  register  and  re- 
<;eiver,  accepted  the  explanation  above  referred  to  as  satisfactory  and 
•directed  the  local  office  to  call  upou  claimant  to  furnish  an  affidavit 
from  J.  H.  Vail,  the  clerk  of  court  before  whom  the  proof  was  taken,  aa 
to  whether  any  adverse  claimant  appeared,  or  whether  any  protest  was 
filed  on  December  27, 1883,  the  day  set  for  taking  the  testimony. 
'  In  your  office  decision  appealed  from,  reference  is  made  to  an  affida- 
vit executed  July  17,  1886,  by  Albert  Ortb,  setting  forth  that  he,  in 
May,  1884,  purchased  from  the  entryman,  Altaffer,  the  tract  in  question, 
and  that  said  Altaffi3r  is  now  dead.  Your  said  office  decision  thereupon 
concludes  thattherequirement^of  your  office  letter  of  November  25, 1885 
(supra)  can  not  be  complied  with,  aud  directs  the  register  and  receiver 
to  advise  the  present  owner  of  the  land  that  the  cash  entry  under  which 
he  holds  is  held  for  cancellation,  subject  to  appeal. 

The  case  is  here  on  Orth's  appeal. 

Upon  an  inspection  of  the  record  I  find  that  the  affidavit  of  J.  H. 
Vail,  called  for  by  your  said  office  letter  of  November  25, 1885,  was  fur- 
nished and  was  in  the  case  when  your  office  decision  appealed  from  was 
rendered. 

Said  affidavit  was  dated  July  17,  1886,  and  was  filed  with  that  of 
Ortb,  bearing  same  date,  setting  forth  the  facts  of  his  purchase  of  the 
land  aud  the  death  of  the  entryman.  It  could  not  be  furnished  by 
the  entryman,  he  being  dead,  but  it  was  furnished  by  his  transferee. 
In  it,  said  J.  H.  Vail,  the  clerk  of  court  before  whom  the  proof  was 
made,  swears  ^'  that  on  the  said  27th  day  of  December,  1883,  at  any 
time  previous  or  subsequent  thereto,  there  has  not  been  filed  with  him 
any  protest  or  objection  in  any  manner,  or  adverse  appearance  made 
by  any  persons  whomsoever  to  the  takingof  testimony  in  the  final  proof 
of  Daniel  H.  Altaffer"  for  the  land  described. 

This  seems,  in  its  substance,  to  fully  meet  the  requirement  of  yoar 
said  office  letter  of  November  25,  1885,  and  the  fact  that  it  was  pro- 
cured and  filed  by  the  transferee,  Orth,  rather  than  by  the  entryman, 
Altaffer,  (the  latter  being  dead),  does  not  vitiate  or  render  less  effective 
the  sworn  statement  of  the  clerk  of  the  court. 
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Toar  office  baa  uot  objected  to  the  substance  of  the  proof  and  an  ex- 
amination of  the  8ame  shows  that  the  entryman  fally  complied  with  the 
pre-emption  law  in  the  matters  of  inhabitancy  and  improvement.  The 
latter  was  in  the  final  proof  valned  at  81,000,  which  is  above  the  aver- 
age valne  of  improvements  shown  by  pre-emptors  at  date  of  final  proof. 
The  entryman  continued  to* reside  upon  the  tract  after  making  final 
proof  until  his  sale  to  Orth  in  May,  1884.  Bis  death,  on  October  4, 
1885,  is  clearly  proven.  His  good  faith  as  a  pre-emptor  liiis  not  been 
questioned  and  I  think  is  fully  shown  by  the  record. 

I  am  convinced,  alter  a  careful  examination  of  the  case,  that  the  trans- 
feree, who  is  here  as  appellant,  is  entitled  to  protection,  it  being  shown 
that  his  vendor,  the  deceased  entryman,  acted  in  good  faith  and  made 
substantial  compliance  with  the  law.  No  adverse  claim  appearing,  the 
case  is,  in  nly  judgment,  a  proper  one  for  reference  to  the  Board  of  Equi- 
table Adjudication  under  the  rules  one  and  ten. 

Your  office  decision  is  modified  accordingly. 


PRACTICE— DEPOSITIONS— HOMESTEAD  ENTRY  . 

Gehman  V.  Gulp. 

Objectiou  to  a  deposition,  on  t lie  ground  that  it  wan  taken  without  due  notice,  in 
order  to  receive  consideration  on  appeal,  Hhonld  be  made  when  ftnid  deposition  ih 
offered  in  evidence  at  the  bearing. 

A  bomcHtead  entry  made  by  one  wbo  is  at  the  Hame  time  maintaining  a  pre-emption 
claim  to  anotber  tract  is  illegal. 

Sucb  an  entry,  made  under  circumstances  that  estahlisb  tbe  bad  faitb  of  the  claim- 
ant, must  be  canceled,  and  held  to  have  exhausted  the  right  of  the  entryman 
under  the  homestead  law.  ' 

Assistant  Secretary  Hawkins  to  Commissioner  Stocksla^evj  November  24, 

1888. 

I  have  considered  the  case  of  John  B.  Oehman  v.  Albert  Onip,  in- 
volving the  NE.  i  of  Sec.  25,  T.  Ill  K,  E.  66  W.,  Huron,  Dakota,  as 
presented  by  the  appeal  of  the  latter  from  your  office  decision,  dated 
June  22, 1887,  adverse  to  him,  in  the  matter  of  his  homestead  claim  to 
said  laud. 

It  appears  that  appellant,  under  the  name  of  James  A.  Gulp,  on  April 
1,  1882,  made  pre-emption  filing,  No.  16,892,  for  the  NE.  J  of  Sec.  21, 
T.  104  N.,  R.  63  W.,  Huron,  Dakota,  and  that  he  made  final  proof  and 
received  cash  certificate  for  the  same  October  20,  1882. 

On  April  25, 1882,  while  his  pre-emption  claim  was  pending,  he,  un- 
der the  name  of  Albert  Gulp,  made  homestead  entry,  No.  19,462,  of  the 
tract  here  in  question. 

November  20,  1883,  Gehman  filed  affidavit  of  contest  against  Gulp's 
homestead  entry  made  as  above,  and  at  the  same  time  applied  to  enter 
the  land. 
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Said  affidavit  of  contest  charged  that  Oulp'8  said  homestead  entrjr 
was  illegal,  and  that  at  the  time  it  was  made  he  was  holding  and  claim- 
iuganothertractunderthepre-emption  law,  upon  which  he  snbseqaently 
made  proof;  that  he  used  the  nome  James  A.  Gulp  in  the  one  case  and 
Albert  Gulp  in  the  other,  in  order  to  conceal  the  real  facts. 

December  27, 1883,  Gulp  filed  a  petition,  in  which  he  attempted  ta 
explain  how  he  came  to  have  the  two  claims  at  the  same  time,  by  stat- 
ing that  he  believed  he  had  a  right  to  hold  the  claims  as  he  did.  His 
petition  is,  that,  it  appearing  that  his  homestead  entry  as  made  is  ille- 
gal, said  entry  be  canceled,  and  he  be  permitted  to  make  a  new  and  legal 
entry  on  the  t^ct.  He  had,  prior  to  the  date  of  contest,  filed  a  petitioa 
similar  in  purport  to  the  above,  but  it  failed  to  connect  itself  with  any 
tract  of  land  by  description.  It  was  accordingly  returned  by  the  local 
office,  for  amendment  and  completion. 

On  the  same  day  on  which  Gehman's  contest  was  filed,  Calp  filed 
another  petition,  accompanied  by  a  second  application  to  enter  the  tract 
in  dispute,  and  asked  that  said  application  be  received  and  filed  nunc 
pro  tunc. 

Though  this  petition  was  filed  on  the  same  day  on  which  the  affidavit 
of  contest  was  filed,  it  appears  that  the  contest  was  filed  first  and  that 
Gulp  had  notice  of  said  contest,  for  in  the  petition  Gulp  refers  to  the  fact 
^' that  one  John  Gehman  filed  contest  against  said  homestead  entry .'^ 
In  said  petition  Gulp  attempts  explanation  of  the  discrepancy  in  his 
signatures  in  his  two  claims,  by  saying  that  his  correct  name  is  James 
Albert  Gulp,  and  that  he  signed  the  homestead  papers  ^'Albert  Gulp," 
through  a  mistake  of  the  attorney  who  drew  the  same ;  that  they  were 
by  mistake  drawn  in  the  name  of  Albert  Gulp,  and  he  signed  them 
Albert  Gulp,  in  order  to  have  the  signatures  correspond  with  the  name 
as  written  in  the  body  of  the  application. 

The  matter  coming  before  your  office  for  action,  it  was  there  held, 
by  decision  of  May  22,  1884,  that  Gulp's  homestead  entry  was  by  his 
own  admission  illegal,  and  must  be  canceled. 

From  that  decision  Gulp  appealed  to  the  Department,  which  on  De> 
cember  29, 1884,  so  far  modified  your  office  decision  as  to  direct  that  a 
hearing  be  ordered  to  test  the  question  of  Gulp's  good  faith,  etc.  Hear- 
ing  was  duly  had,  and  the  local  officers  transmitted  the  record  to  your 
office,  with  the  recommendation  that  the  petitioner,  Gulp,  be  allowed  to 
make  new  homestead  entry  of  the  tract  in  question,  and  that  he  be  al- 
lowed to  date  his  settlement  thereon  back  to  August  20,  1883. 

Your  office,  after  a  somewhat  lengthy  discussion  of  the  case,  concluded 
that  Gulp^s  homestead  entry  should  be  canceled,  and  that  his  homestead 
right  should  be  held  to  have  been  exhausted. 

From  that  decision  he  has  appealed  to  this  Department.  In  said  ap- 
peal he  assigns  several  grounds  of  error,  which  are  substantially  em- 
braced in  the  following :  1st,  Error  in  considering  as  evidence  the  testi- 
mony of  one  J.  Bowser,  taken  by  deposition  ;  and,  2d,  EiTor  in  finding 
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that  he  (appellant)  had  acted  iu  bad  faith  iu  making  his  homestead 
entry. 

Under  the  first  assignment  he  charges  that  the  deposition  was  ex- 
torted from  Bowser,  and  that  it  was  not  taken  iu  accordance  with  the 
rules  of  practice,  in  this,  that  there  was  no  service  upon  appellant  of  a 
copy  of  said  interrogatories. 

Upon  an  examination  of  the  record,  I  do  not  find  these  charges  to  be 
well  founded.  It  is  not  shown  that  any  extortion  was  practiced  or  SLuy 
undue  influence  used  in  procuring  said  deposition,  and  appellant  on  the 
stand  admitted  the  integrity  of  Bowser^  and  stated  that  he  is  a  truthful 
and  reliable  man. 

Furthermore,  it  is  evident  from  the  record  that  ai)pellant's  counsel 
was  duly  notified  of  the  intention  to  take  Bowser's  deposition,  and  was 
furnished  with  a  copy  of  the  interrogatories. 

Even,  if  this  did  not  clearly  appear  from  the  record,  the  objection  on 
that  ground  would  not  at  this  stage  of  the  proceedings  be  entertained, 
no  objection  having  been  made  to  said  deposition  on  the  ground  of  want 
of  notice,  when  it  was  filed  in  evidence  at  the  hearing. 

On  the  question  of  Gulp's  bad  faith,  1  fail  to  find,  after  a  careful  ex- 
amination of  the  whole  record,  any  reason  for  disturbing  the  conclusions 
of  your  office. 

It  is  admitted  by  appellant  that  his  homestead  entry  as  made  was 
illegal,  but  he  pleads  ignorance  of  the  law,  and  that  he  was  niisled  by 
the  impression  current  at  the  time  that  a  pre-emptor  could  legally  make 
a  homestead  entry,  while  his  pre-emption  claim  was  pending,  provided 
he  so  arranged  the  dates  of  tiling  the  respective  claims  that  he  could 
prove  up  his  pre-emption  claim  and  get  on  to  his  homestead  claim  before 
the  expiration  of  the  six  mouths  allowed  for  that  purpose. 

I  am  nnable  to  conclude  from  all  the  facts  that  his  mistake  was  an 
honest  one.  Bis  initiating  the  two  claims  in  difl:erent  names  is,  of  it- 
self, a  very  suspicious  circumstance  and  one  his  explanation  of  which, 
iu  view  of  the  surrounding  facts,  is  by  no  means  satisfactory.  When 
to  this  is  added  the  testimony  of  Bow-ser,  to  the  elfect  that  appellant 
had  said  it  was  to  enable  him  to  hold  two  tracts  of  land  at  the  same 
lime,  there  can,  I  thiuk,  be  little  doubt  of  a  purpose  on  the  part  of  Gulp 
to  mislead  and  deceive  the  government,  and  to  secure  through  said  de- 
ception that  to  which  he  was  not  entitled  under  the  law.  This  convic- 
tion is  strengthened  when  we  recall  appellant's  admission  that  Bowser 
is  a  truthful  and  reliable  man,  and  when  the  further  fact  is  noted  that 
appellant,  when  asked  on  the  witness  stand  if  he  had  made  such  a  state- 
ment as  that  to  which  Bowser  had  testified,  failed  to  answer  in  denial 
in  the  same  direct  and  categorical  way  in  which  Bowser  had  testified. 
His  answer,  '^  not  to  the  best  of  my  knowledge,"  contains  in  it,  in  view 
of  bis  general  positive  manner  as  a  witness,  elements  of  uncertainty,  if 
not  evidence  of  a  consciousness  that  having  acted  in  bad  faith,  such  a 
remark  as  that  attributed  to  him  by  Bowser  would  have  been  in  keeping 
32G3— VOL  7 21) 
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with  bis  geueral  purpose  and  efi'ort  to  secure  laud  tbrough  deception 
and  in  violation  of  law. 

Tbe  question  as  to  bis  compliance  with  tbe  homestead  law,  in  the 
matters  of  residence  and  cultivation,  need  not  be  considered,  in  view  of 
what  bas  been  said  as  to  tbe  initiation  of  the  homestead  claim,  but  one 
fact  brought  out  by  the  evidence  on  this  point  may  be  referred  to,  which, 
when  considered  in  connection  with  facts  and  circumstances  as  to  the 
manner  in  which  tbe  entry  was  ma<le,  may  be  regarded  as  confirmatory 
of  the  view  that  said  entry  was  not  made  in  good  faith. 

In  October,  1882,  immediately  after  making  final  proof  on  his  pre- 
emption claim,  Culp  went  upon  his  homestead  claim,  and,  in  connection 
with  a  claimant  for  an  adjoining  tract,  erected  on  the  line  between  the 
two  claims  a  house,  to  be  used  by  both  claimants  to  hold  tbeir  respect- 
ive tracts.  Tbis  was  done  just  before  the  expiration  of  the  six  months 
allowed  him  wit  bin  wbich  to  establish  actual  residence  upon  his  home- 
stead claim.  Tbe  house  was  not  completed  so  as  to  be  habitable.  After 
remaining  there  for  two  or  three  days,  claimant  left  and  went  back 
to  his  former  home  in  Illinois,  and  did  not  return  to  the  tract  until 
about  the  last  of  March,  1883,  nearly  a  year  after  his  homestead  entry 
was  made. 

While  this  proceeding,  as  to  the  establishment  of  residence,  was  not 
necessarily  inconsistent  with  good  faitb,  and  might,  if  it  were  the  only 
questionable  act,  have  been  susceptibleof  satisfactory  explanation,  yet, 
when  considered  in  connection  with  all  the  facts  in  evidence,  it  tend^to 
confirm  the  correctness  of  the  conclusion  that  appellant  had  acted  in 
bad  faith  in  making  the  entry,  and  that  he  was  trying  to  obtain  title  to 
laud  under  the  homestead  law  in  contravention  of  its  requirements. 

After  a  full  consideration  of  che  case  in  all  its  aspects,  I  concur  in 
the  conclusion  reached  by  your  office  that  Culp  has  not  acted  in  good 
faith,  and  your  office  decision,  to  the  effect  that  his  entry  should  be 
canceled  and  his  homestead  right  be  declared  to  have  been  exhausted, 
is  affirmed.  See  on  this  last  point  the  case  of  Arthur  P.  Toombs,  (7  L. 
IX,  215). 


RIGHT  OF  WAY— PUYALLUl*  IXDIAN  RESERVATIOX. 
NOETHERN  PAO.    U.   R.   CO. 

In  the  absence  of  statutory  authority  granting  right  of  way  privileges  through  the 
Puyallup  Indian  reservation,  an  application  for  such  privileges  should  be  ad- 
dressed to  Congress. 

Secretary  Vilas  to  the  Commissioner  of  Indian  Affairs,  November  21,  18S8. 

I  am  in  receipt  of  your  letter  of  24th  August,  presenting  maps  filed 
by  the  Northern  Pacific  Railway,  showing  line  of  road  through  the 
Puyallup  Indiau  reservation,  Washington  Territory,  built  under  au 
agreement  between  said  Railway  Company  and  the  Puyallup  Indians, 
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which  was  approved  by  the  Departinent  April  13,  1877,  and  also  a  line 
of  a  proposed  spur  of  said  road,  1225  feet  in  length  for  which  applica- 
tion is  now  made  for  authority  to  baild. 

The  map  shows  that  the  said  spur  line,  for  which  the  right  of  way  is 
now  asked,  is  located  wholly  on  the  school  farm  of  the  Puyallup  reser- 
vation, and  this  matter  is  presented  by  you  in  view  of  Department  de- 
cision of  April  20, 1888,  in  the  case  of  the  Milwaukee,  Lake  Shore  and 
Western  Eailroad  for  instructions  as  to  whether  the  authority  required 
should  not  be  obtained  by  the  Railroad  Company  from  Congress. 

In  response  to  this  inquiry  you  are  informed  that  in  the  absence  of 
any  authority  of  law  for  the  construction  of  the  proposed  spur  or  branch 
of  railroad  on  the  reservation,  no  permission  can  be  granted  by  the  De- 
partment for  that  purpose,  and  application  should  be  made  to  Congress 
therefor  by  the  company  desiring  to  construct  it. 

In  response  to  your  further  inquiry  whether  Congressional  action 

should  be  had  as  to  the  main  line  constructed  under  Department  author- 

■ 

ity  of  April  13, 1877,  it  is  sufficient  to  say  that  when  legislation  shall  be 
under  consideration  for  the  construction  of  the  spur  or  branch  line 
above  referred  to,  the  status  of  the  existing  line  of  the  road,  now  in 
operation  upon  the  reservation  should  be  brought  to  the  attention  of 
Congress  for  such  legislation  as  may  be  deemed  necessary,  in  any  re- 
port that  may  be  made  to  that  body  or  any  Committee  thereof,  on  the 
subject.  Congress  can  then  determine  what,  if  any,  legislation  is 
necessary  regarding  tbe  matter. 

The  maps  accompanying  your  letter  are  herewith  returned. 


PRK-EMPTION  PIIOOF-CULTIVATION. 

Jennie  Burton. 

lu  the  matter  uf  cultivation,  tbe  time  of  year  in  which  residence  was  eatabliHhed  may 
be  properly  considered,  where  no  crop  was  raised,  but  due  preparation  was  made 
therefor,  and  good  faitli  is  clearly  manifest. 

First  Assistant  Secretary  Muldroic  to  Commissioner  StocJcslager,  Novem- 
ber 27,  1888. 

I  have  considered  the  case  of  Jennie  Burton,  on  her  appeal  from  your 
office  decision  of  April  20, 1887,  suspending  her  preemption  cash  entry 
for  N\V.  i,  Sec.  32,  T.  153  N.,  R.  59  W.,  Grand  Forks,  Dakota  land  dis- 
trict. 

It  appears  from  the  record  that  tlje  claimant  made  settlement  upon 
the  land  July  15,  and  established  actual  residence  November  28, 1882. 
Final  proof  was  made  June  1,  18H3.  The  improvements  on  the  tract  at 
time  of  final  proof  consisted  of  a  house,  well,  and  five  acres  broken ; 
value  of  improvements  $200. 

In  your  said  decision  you  suspend  her  proof  *'  for  the  reason  that  the 
improvements  made  by  claimant  are  not  tleemed  sufficient  to  show 
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good  faith,"  and  you  order  that  she  make  new  publication  and  proof, 
<^  which  new  proof  must  show  full  compliance  to  the  law  as  to  improve- 
ments and  cultivation." 

It  appears  from  supplemental  affidavit  of  claimant  on  appeal  that  she 
was  married  shortly  after  making  final  proof. 

In  your  said  letter  the  objection  to  claimant's  proof  seems  to  be  prin- 
cipally owing  to  the  fact  that  there  was  no  croi>  raised  by  her  upon  the 
land. 

It  is  not  disputed  that  she  resided  continuously  upon  the  land  from 
November  28,  to  date  of  final  proof,  June  1,  a  period  of  over  six  months, 
and  it  is  equally  clear  that  her  improvements  are  of  the  value  of  $200, 
(her  witnesses  each  say  $250),  and  that  she  had  five  acres  broken. 

The  fact  that  her  settlement  was  made  November  28,  after  the  crop- 
ping season  was  over,  and  that  her  proof  was  submitted  June  1,  before 
the  next  crop  could  be  raised  may  be  considered  as  sufficiently  account- 
ing for  her  failure  to  raise  a  crop. 

In  deciding  what  constitutes  cultivation  under  the  law  the  time  of  year 
in  which  residence  w^as  established  may  well  be  taken  into  considera- 
tion, and  if  actual  residence  was  established  too  late  in  a  season  for  the 
raising  of  a  crop,  and  final  proof  is  submitted  too  early  in  the  next  for  a 
crop  to  be  raised,  and  the  claimant  has  broken  a  reasonable  quantity  of 
land  and  thus  by  a  definite  act  prepared  it  for  the  planting  of  a  crop,  such 
a  condition  of  afi'airs  being  shown  on  appeal  more  than  five  years  after 
final  proof,  the  definite  preparation  of  land  for  a  crop,  may  be  considered 
sufficient  compliance  with  the  law  requiring  cultivation  to  pass  the  entry 
to  patent,  there  being  no  adverse  claim  and  no  evidence  of  bad  faith. 
John  E.  Tyrl  (3  L.  D.,  49). 

In  the  case  at  bar,  the  evidence  of  claimant's  good  faith  being  unim- 
peached,  and  the  improvements  valuable,  the  entry  may  be  passed  to 
patent. 

Your  said  decision  is  accordingly^  reversed. 


TIMBER  CULTURE  CONTEST-PRACTICE— AMENDMENT. 

Reynolds  v.  Pettit. 

An  allegation  of  non-compliance  with  law  will  not  lie,  when  made  prior  to  the  ex- 
piration of  the  year  in  which  it  is  alleged  to  have  occurred. 

An  affidavit  of  contest  directed  against  a  timher  culture  entry  should  set  forth  spe- 
cifically in  what  years,  and  in  what  respect,  the  entryman  has  failed  to  comply 
with  the  law. 

An  affidavit  of  contest,  held  insufficient  for  want  of  particnlarity,  may  be  amended. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslagery  Novem- 

her  27, 1888. 

I  have  considered  the  appeal  of  J.  E.  Pettit  from  your  office  decision 
of  October  1, 1885,  holding  for  cancellation  his  timber  cnltare  entry 
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made  October  7,  1876— for  tbe  NE.  J  of  Section  22,  T.  132  N.,  R.  46  W., 
Fergus  Falls,  Minnesota. 

The  case  arose  upon  an  afiidavit  of  contest  filed  September  22,  1884, 
by  George  Reynolds,  charging  "  that  the  said  J.  E.  Pettit  has  failed 
during  the  eighth  year  after  his  said  entry  to  keep  upon  said  tract  in 
good  condition  ten  acres  of  timber  as  required  by  law  and  further  that 
during  said  year  and  prior  years  he  has  failed  to  cultivate  in  such  man- 
ner as  to  promote  its  growth  the  timber  actually  planted  thereon." 

Xotice  of  the  complaint  was  served  upon  the  entryman  and  he  was 
summoned  to  appear  at  the  local  office  November  11,  1884,  to  respond 
aud  furnish  testimony  concerning  said  alleged  failure.  Upon  the  day 
tixed  for  the  hearing  Soren  Liatoe  made  special  appearance  as  attorney 
for  the  entryman  and  moved  to  dismiss  the  case  on  the  following 
ground : 

1.  Tbe  charj^os  in  the  coiuplaiut  are  too  vagii«  and  do  not  constitute  sutHcieut 
ground  for  a  contest. 

2.  The  coDiplaiut  fails  to  specify  in  which  year  or  years  default  is  made  as  re- 
qiiireil  by  the  rnles  of  the  Department ; 

3.  The  charge  in  com))laiut  that  claimant  has  failed  to  cnltivate  trees  dnrin^  tbe 
eighth  year  after  the  entry,  cannot  he  considered  as  the  eighth  year  did  not  expire  till 
October?,  18S4,  and  afiidavit  of  contest  is  dated  September  26,  1HS4,  eleven  days  prior 
to  the  expiration  of  the  eighth  yearin  which  time  default  if  any  existed — might  have 
been  remedied. 

4.  Complaint  fails  to  allege  (failure)  to  comply  with  the  law  up  to  the  present  time, 
and  for  this  reason  alone  the  case  should  be  dismissed. 

The  motion  to  dismiss  the  contest  was  sustained  by  the  receiver  and 

If 

overrnled  by  the  register. 

Testimony  was  taken  in  support  of  the  contest,  the  claimant  intro- 
ducing no  witnesses  and  taking  no  part  in  the  proceedings.  The  reg- 
ister found  "  that  the  testimony  is  ex  parte  but  shows  conclusively  that 
claimant  has  made  no  attempt  to  comply  with  the  law  "  and  recommended 
the  cancellation  of  the  entry. 

No  opinion  was  given  by  the  receiver.  December  3, 1884,  the  attorney 
for  the  entryman  appealed  from  the  action  of  the  register  in  not  dis- 
missing the  case  upon  the  motion  made  by  special  appearance.  De- 
cember 12,  1884,  the  local  officers  transmitted  the  papers  in  the  case  and 
on  October  1,  1885,  you  decided  that  the  affidavit  of  contest  was  suf- 
ficient to  put  the  defendant  on  guard  to  defend  his  claim.  Because 
he  failed  to  do  so  and  because,  in  your  opinion,  the  testimony  justified 
such  action  you  sustained  the  finding  of  the  register  and  held  the  entry 
of  Pettit  for  cancellation. 

From  your  said  decision  the  entryman  appealed. 

Upon  the  motion  to  dismiss  the  affidavit  of  contest  on  the  ground 
that  it  was  defective  the  local  officers  were  divided.  Your  predecessor 
decided  that  it  was  sufficient.  This  is  the  first  issue  raised  by  the  ap- 
peal. 

As  to  the  allegation  that  the  entryman  had  failed  to  cultivate  trees 
during  the  eighth  year  after  the  entry,  the  objection  to  the  contest  af- 
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fidavit  is  sustained  as  the  record  shows  that  when  it  was  made  the 
eighth  year  had  not  expired.  Ohiltoo  v.  Cornell  (1  L.  D.  153).  In  the 
case  of  Bennett  v.  Gates — on  review — (3  L.  D.  378)  it  was  held  : 

The  requirement  of  a  spe-cific  charge  iDclndiog  failure  on  the  part  of  the  entrvman 
nntil  the  date  of  the  initiation  of  contest,  has  heen  and  very  properly  should  be  in- 
sisted upon  for  the  purpose  of  avoiding  the  expense,  delay  and  vexaticfn  of  a  bearing 
upon  frivolous  or  insufficient  grounds. 

I  am  of  the  opinion  that  the  contest  affidavit  in  this  case  is  defective 
in  that  it  fails  specifically  to  allege  in  what  years  and  in  what  resi>ect 
the  entryman  failed  to  comply  with  the  requirements  of  the  tim- 
ber culture  law.  An  affidavit  of  contest  should  make  specific  alle- 
gations so  that  the  entryman  can  known  what  charge  he  will  be  called 
upon  to  meet  at  the  hearing.  For  this  reason  I  will  not  consider  the 
case  upon  the  ex  parte  testimony  presented  but  permit  the  contestant 
to  amend  his  affidavit  of  contest  in  such  a  manner  as  to  put  in  issue 
the  question  whether  the  entryman  had  complied  with  the  law.  The 
latter  will  then  have  the  opportunity  sought  for  in  his  application  for 
a  rehearing — to  produce  testimony  in  support  of  his  entry. 

Your  decision  is  modified  accordingly. 


PRACTICE-APPEAL—IXTEnVENOIl. 

John  Halls. 

The  appeal  of  a  stranger  to  the  record  should  be  diHposed  of  under  ru!e  82  of  practice, 
where  such  appellant  has  failed  to  show  his  right  to  be  heard  as  an  intervener. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  Noretn- 

ber  28,  1888. 

On  June  2,  1887,  the  pre-emption  entry  of  John  Ralls  for  the  E.  J  of 
the  SE.  J  of  section  7,  T.  14  S.,  R.  5  W.,  Las  Cruces,  New  Mexico  land 
district,  was  held  for  cancellation  by  your  office. 

On  July  26,  1887,  there  was  filed  in  your  office  by  parties  not  of  rec- 
ord in  the  case,  an  appeal  from  said  decision.  Said  appeal  begins  as 
follows :  « 

Now  come  Grayson  and  Borland  grantees  of  said  Ralls  by  their  attorney  and  file 
this  their  appeal  from  the  decision  of  the  Hon.  Commissioner  rendered  in  said  caae 
upon  June  2,  1887. 

This  appeal  is  signed  by  the  attorney  and  is  not  verified  in  any  man- 
ner nor  is  there  any  thing  in  the  record  of  this  case  except  the  bare 
statement  above  quoted  to  show  that  Grayson  and  Borland  have  any 
interest  whatever  in  the  case. 

Certain  rules  are  prescribed  by  the  department  providing  for  the 
manner  in  which  parties  not  of  record  may  intervene  in  any  case  in 
which  they  have  an  interest.  These  rules  have  not  been  followed  in 
this  case  and  the  appeal  is  therefore  defective  and  should  have  been 
disposed  of  under  Rule  of  Practice  No.  82. 

The  case  is  returned  to  your  office  for  disposition  in  accordance  with 
said  rule. 


DECISIONS    RELATING   TO    THE   PUBLIC    LANDS.  455 

HOMESTEAD  ENTRY— PRE-EMPTION  CLAIM. 

Joseph  W.  Mitchell. 

One  who  has,  after  due  compliance  with  the  pre-emption  law,  eabmitted  final  proof 
may  legally  make  a  homestead  entry  for  another  tract,  although  the  final  certifi- 
cate may  not  have  issued  on  his  pre-emption  proof. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  Novem- 
ber 30,  1888. 

I  have  considered  the  appeal  of  Joseph  W.  Mitchell  from  your  office 
decision  of  July  8,  1887,  holding  for  cancellation  his  homestead  entry 
for  the  SW.  J  of  section  ^2,  T..26  N.,  E.  29  B.,  North  Yakima  land  dis* 
trict,  Washington  Territory. 

Mitchell  made  homestead  entry  for  the  said  lands  June  6, 1884,  Your 
office  held  his  entry  for  cancellation  because  he  had  made  preemption 
proof  for  other  lands  April  28,  1884,  on  which  cash  certificate  did  not 
issue  until  June  16,  1884. 

It  appears  that  Mitchell's  pre-emption  claim  covered  the  SW.  J, 
section  29,  T.  27  N.,  E.  30  N.,  land  district  aforesaid  and  that  he  made 
his  final  proof  thereon  April  28,  1884,  before  the  deputy  clerk  of  the 
district  court  for  the  counties  of  Spokane,  Lincoln,  Douglas  and  Adams, 
Washington  Territory  ;  the  cash  certificate  bears  date  June  16, 1884  j 
patent  issued  August  15,  1888. 

The  record  of  claimant's  pre-emption  claim  shows  that  he  had,  at  the 
date  of  his  final  proof,  complied  with  the  requirements  of  the  pre-emp- 
tion laws ;  though  the  legal  title  after  that  remained  in  the  United 
States,  the  equitable  title-  was  in  him  5  he  could  have  then  before  the 
issuance  of  the  cash  certificate,  disposed  of  the  land  by  sale,  if  he  had 
so  chosen.  See  Orr  r.  Breach  (7  L.  D.  292) ;  Magalia  Gold  Mining  Com-^ 
pany  v,  Ferguson  (6  L.  D.,  218)  ;  no  reason  is  therefore  apparent  why 
he  had  not  the  right  after  the  date  of  his  i)roof  to  make  a  homestead 
entry. 

Your  decision  is  accordingly  reversed. 


pre-emption  final.  proof— cul.tivatiox. 

Michael  McKillip. 

Where  laDd  is  better  adapted  for  grazing  than  for  raising  crops,  the  erection  of  the 
necessary  buildings  and  preparation  for  stock  raising,  together  with  the  actual 
use  of  the  land  for  such  purpose,  may  be  accepted  as  satisfactory  proof  of  culti- 
vation, if  good  faith  is  also  shown  in  complying  with  other  requirements  of  the 
law. 

In  such  a  case  however  the  final  proof  should  clearly  show  in  what  manner,  and  to 
what  extent,  the  land  was  used  for  grazing  purposes. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stoclcslager,  November 

30,  1888. 

I  have  considered  the  case  of  Michael  McKillip,  on  his  appeal  from 
your  office  decision  of  June  6, 1887,  rejecting  his  proof  in  support  of 
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his  pre-emption  cash  entry  No.  883  for  NW.  J,  SW.  J,  Sec.  1,  and  SB. 
i,  SE.  J,  Sec.  2  and  N.  i,  NE.  J,  Sec.  11,  T.  5  K,  R.  31  West,  McCook 
Nebraska  land  district. 

The  testimony  submitted  in  final  proof  is  to  the  effect  that  claimant 
established  actual  residence  upon  said  land  December  25,  1883,  and 
when  he  presented  his  final  proof  November  28,  1884,  he  had  as  im- 
provements thereon  a  log  house  twelve  by  twenty-eight  feet,  with  three 
windows  and  two  doors,  two  wells,  about  four  hundred  rods  of  wire 
fence,  a  corral,  stable  and  bridge,  all  of  the  value  of  $225.  He  also 
stated  that  "the  land  is  more  valuable  for  grazing  than  for  farming  or 
raising  crops,"  and  that  none  of  it  had  been  broken. 

You  rejected  his  proof  for  want  of  breaking  and  cultivation,  and  you 
further  say,  "  If  he  has  resided  on  the  land  subsequent  to  entry,  he  may 
show  after  duly  publishe<l  notice,  any  cultivation  he  may  hav^e  done 
upon  the  laud." 

With  his  appeal  he  submits  certificates  of  the  i)erson8  who  were  local 
officers  at  the  time  of  his  filing  and  entry,  that  the  instructions  sent 
them  from  your  office  at  the  time  said  entry  was  made  were  in  effect 
that,  in  grazing  districts,  stock  raising  and  dairy  production  are  so 
nearly  akin  to  agricultural  pursuits  as  to  justify  the  allowance  of  entry 
upon  i)roof  of  permanent  settlement  and  the  use  of  the  land  for  siich 
purposes.  He  also  cites  a  decision  of  Commissioner  McFarland,  in  the 
case  of  Beiij.  Bird,  to  the  same  effect,  as  quoted  in  letter  "G"  of  Au- 
gust 29,  1883,  by  Commissioner  McFarlan^  to  the  register  and  receiver 
of  McCook  Nebraska.  Api)ellant  also  submits  with  appeal  his  own 
affidavit  that  his  residence  had  been  continuous  for  more  than  six 
months  and  he  had  used  the  land  for  grazing  purposes ;  that  said  land 
was  more  valuable  for  grazing  than  for  farming;  that  of  the  one  hun- 
dred and  sixty  acres  not  more  ihan  fifty  could  be  plowed  and  success- 
fully fanned  and  that  such  farming  land  lies  in  two  or  three  patches 
separated  by  ravines.  That  before  offering  final  proof  he  told  the  local 
officers  that  he  had  done  no  breaking  and  was  informed  by  them  that 
it  would  not  be  necessary  under  their  rules.  He  further  states  in  said 
affidavit  that ''  mobt  of  the  level  or  smooth  land  was  right  around  his 
house,  and  was  a  good  place  to  picket  his  horses  and  that  a  portion  of 
it  was  fenced  and  used  for  horse  pasture  and  he  did  iiot  want  to  break 
it  up.'? 

Where  the  tract  as  a  whole  is  better  adapted  for  grazing  purposes 
than  for  the  raising  of  crops,  the  erection  of  necessary  buildings  and 
preparation  for  stock  raising,  coupled  with  the  use  of  the  land  by 
the  claimant  for  that  purpose,  and  actual  and  continuous  residence 
with  such  valuable  improvements  as  indicate  good  faith,  may  be  held 
such  cultivation  as  is  required  by  law  in  regard  to  that  class  of  lands, 
but  all  the  facts  necessary'  to  be  determined  should  fully  appear  in  the 
evidence. 

In  the  case  at  bar  it  does  not  appear  whether  the  wire  fence  was  used 
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to  enclose  claimant's  laud  alone  or  other  tracts  in  connection  there- 
with, nor  does  it  appear  how  many  cattle  claimant  pastured  thereon  or 
whether  they  were  his  own  or  the  property  of  other  parties.  The  facts 
should  more  fully  appear. 

The  entryman  after  duly  published  notice  may  show  acts  of  cultiva- 
tion made  by  him  since  the  entry  if  any  there  has  been ;  and  if  no  ground 
has  been  broken,  he  maj^  show  the  lines  on  which  the  wire  fence  was 
built  at  the  time  of  ofl'ering  final  proof,  whether  the  same  enclosed  his 
said  claim  alone,  and  if  any  other  laud  was  enclosed  in  common  with 
his  he  may  describe  all  of  such  laud  and  give  the  name  or  names  of  the 
owners.  He  may  state  the  number  of  cattle  pastured  upon  his  said- 
claim  prior  to  his  ofler  of  final  proof  and  the  name  or  names  of  the  own- 
ers, lie  may  give  the  number  and  kind  of  stock  owned  by  him  at  the 
same  time,  and  he  may  also  state  in  what  employment  he  was  engaged 
between  his  filing  and  final  proof  and  give  the  name  or  names  of  his  em- 
ployers, and  upon  his  failure  so  to  do  within  ninety  days  from  notice  of 
this  decision,  his  said  cash  ientry  \\ill  be  canceled. 

Your  decision  is  modified  in  accordance  with  the  above. 


FINAL  PHOOF— OSAGE  LATsI). 

% 

Baker  v.  Hurst. 

Faihire  to  submit  final  proof  within  hix  luonthn  after  Osage  tiling  rendc^rj*  the  land 

covered  thereby  subject  to  intervening  adverse  rightH. 

First  Asftistant  Secretary  Muldrow  to  CommisHioner  Stockslager^  November 

30,  1888. 

I^have  considered  the  case  of  Andrew  EI.  Baker  y.  Dennis  P.  Hurst, 
on  appeal  of  the  former  from  your  ottice  decision  of  April  19,  1887,  in- 
volving the  title  to  Lots  1  and  2,  and  S.  J,  NE.  ^,  Sec.  0,  T.  34  S.,  E.  20 
W.,  Larned,  Kansas  land  district. 

The  tract  in  question  is  Osage  trust  and  diminished  reserve  lands. 

Uu  September  24, 1884,  the  said  Dennis  P.  Ilurst  filed  Osage  declara- 
tory statement  for  the  land  above  described  alleging  settlement  August 
25,  of  the  same  year. 

He  made  settlement  by  pitching  a  tent  on  the  land  and  having  some 
breaking  done  and  made  arrangements  to  have  a  house  put  up,  and 
then  returned  to  Cowley  county,  Kansas,  where  he  remained  during 
the  winter.  His  wife,  however,  remained  near  the  land  visited  it  one  or 
more  times  but  established  no  residence  thereon.  The  house  being 
completed  in  February,  1885,  Hurst  began  to  occupy  it  about  the  middle 
of  March,  1835,  but  before  or  about  April  1,  he  started  to  Winfield^ 
Kansas,  to  attend  court  being  himself  a  party  in  a  cause  pending,  and 
did  not  return  until  about  May  14,  at  which  time  he  brought  his  wife 


458  DECISIONS    RELATING   TO   THE   PUBLIC    LANDS. 

with  bim,  she  having  been  for  some  weeks  in  attendance  upon  a  sick 
sou ;  and  this  was  the  first  of  her  residence  upon  the  land. 

During  this  absence  of  Hurst  and  on  April  2d,  1885,  Andrew  H. 
Baker,  and  family  established  a  residence  upon  the  land; 

The  actual  presence  of  both  families  upon  the  land  from  April  28, 
and  May  14,  respectively,  has  been  continuous. 

Baker  filed  his  declaratory  statement  for  said  land  October  1,  1885, 
but  claims  that  he  made  application  to  file  within  three  months  after 
settlement  and  could  not  make  filing  for  the  reason  that  the  local  office 
was  closed  to  public  business  from  May  27,  to  October  1,  1885,  on  ac- 
count of  the  records  thereof  having  been  burned.  Baker  made  final 
proof  and  ofier  of  payment  on  December  9,  1885,  a  little  more  than 
seven  months  after  settlement  and  a  few  days  over  two  months  after 
filing. 

Hurst,  however,  did  not  make  final  proof  and  offer  of  payment  until 
November  23, 1885,  about  fourteen  months  after  filing  and  nearly  fifteen 
months  after  settlement. 

Upon  his  appeal  from  the  decision  of  the  register  and  receiver,  Baker 
specifically  assigns  as  error  the  failure  of  defendant  to  make  final  proof 
within  the  time  required  by  law,  and  this  specification  of  error  you  failed 
to  notice  it  seems,  for  in  your  said  decision  it  is  stated  that  *'  both  par- 
ties made  the  usual  proof  after  due  notice,"  and  you  say  further, 

I  find  from  the  testimoDy  that  Hurst  was  a  qualified  pre-emptor — that  he  made  the 
prior  settlemeut  aud  ebtablished  his  residence  on  the  land  prior  to  the  intervention 
of  Bakers  adverse  claim,  and  that  he  has  complied  with  all  the  reqnirementa  of  the 
law. 

It  may  be  conceded  that  the  proof  shows  that  both  parties  were  quali- 
fied pre-emptors,  that  the  residence,  improvement  and  cultivation 
made  by  each  have  been  fully  up  to  the  requirements  of  the  law,  and 
that  Hurst  established  his  actual  residence  upon  the  land  before  Baker 
did,  but  in  your  finding  that  Hurst  ^^  has  complied  with  all  the  require- 
ments of  law,''  I  do  not  concur. 

On  June  23,  1881,  instrnctions  to*the  local  officers  in  regard  to  the 
dale  of  Osage  lands  it  was  said  : 

Filing  must  be  made  within  three  months  from  date  of  settlement  and  proof  and 
payment  of  not  less  than  one-fourth  of  the  purchase'  price  within  six  months  from 
the  date  of  filing. 

This  rule  is  still  in  force,  see  Rogers  v.  Lukens  (6  L.  D.,  111). 

In  said  case  Lukens  had  filed  January  26,  1885,  alleging  settlement 
January  1,  before,  but  did  not  make  his  final  proof  until  September  12, 
1885.  Rogers  filed  May  4, 1885,  alleging  settlement  February  13, 1885, 
and  submitted  her  proof  August  13,  1885. 

This  Department  in  deciding  said  case  said : 

I  concur  in  the  finding  of  your  office  that  Lukens  was  the  prior  settler,  bat  joar 
-conclusion  that  his  failnie  to  make  final  proof  within  the  required  period  did  not  ren- 
<der  his  claim  subject  to  the  intervening  right  of  Mrs.  Rogers,  I  cannot  accept. 
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It  is  further  said  in  said  decision  tbat — 

While  it  is  true  that  the  prior  settlemeat  and  improvement  of  Lnkens  put  all  subse- 
quent settlers  on  notice  as  to  his  claim  yet  be  could  only  maintain  such  priority  by 
due  compliance  with  law.  Now  it  is  conceded  tbac  his  iiual  proof  was  not  made  in 
time.  By  this  failure  his  priority  was  lost,  and  his  rights  becaxue  subject  to  any 
valid  intervening  claim. 

The  same  constraction  was  also  given  to  the  law  in  the  case  of  Reed 
V.  Buffington  (7  L.  D.,  154). 

Hurst  filed  his  declaratory  statement  September  24,  1884,  the  six 
months  allowed  him  for  making  proof  and  payment  expired  March  24, 
1885 ;  after  that  day  he  was  in  default  and  it  was  perfectly  proper  for 
another  settler,  if  duly  qualified,  to  file  on  the  land  ;  such  settler  would 
thereby  gain  preference  to  Hurst.    Elliott  v.  Kyan  (7  L.  D.,  322). 

Upon  the  law  as  announced  in  these  authorities,  your  said  decision  is 
hereby  reversed.  Hurst's  entry  will  be  canceled  and  the  final  proof  of 
Andrew  H.  Baker,  accei)ted. 


MINING  CLAIM-SCHOOL  LANDS-STATE  OF  COLORADO. 

Virginia  Lode. 

The  State  is  entitled  to  sections  sixteen  and  tbirty-six  under  the  school  grant,  if  said 
sections  were  not  known  to  contain  mineral  when  the  survey  was  approved  ;  and 
the  discovery  of  mineral  on  said  lands  after  the  survey  was  approved  would  not 
defeat  the  title  of  the  State. 

Title  to  school  lands  would  not,  however,  pass  to  the  State  by  a  survey  grossly 
irregular,  apparently  inaccurate  and  subsequently  set  aside;  nor  would  such  a 
survey  preclude  the  location  of  a  mining  claim  on  land  returned  therein  as  section 
thirty  six. 

Secretary  Vilas  to  ComynisHioner  Stocl'slager,  December  1,  1888. 

In  the  matter  of  the  appeal  of  W.  H.  Harvey  from  the  decision  of 
your  office  of  July  28, 1887,  it  appears,  that  March  26, 1885,  said  Harvey 
made  mineral  entry.  No.  382,  for  the  '*  Virginia"  lode  claim,  which  had 
been  located,  Angnst  24,  1883,  and  lies  partly  in  the  SW.  J  of  Sec. 
"36,"  T.  43  N.,  R.  8  W.,  X.  M.  M.,  Durango  district,  Colorado,  embrac- 
ing an  area  of  2.485  acres  in  said  section  30,  exclusive  of  the  conflict  of 
the  "Virginia"  claim,  with  two  other  mineral  surveys  in  said  section  36. 

As  stated  in  your  office  decision,  "The  survey  of  said  T.  43  N.,  R.  8 
W."  (in  which  said  section  36  is  located)  "  was  approved  December  30, 
1882,  but  notwithstanding  the  deputy-surveyor  reported  the  entire  town- 
ship very  mountainous,  the  same  was  not  returned  as  mineral  in  char- 
acter," and  "there  is  no  allegation  contained  in  the  record,  that  said 
Virginia  Lode  claim  was  discovered  prior  to  the  approval  of  sai<l  sur- 
vey, December  30, 1882,  nor  is  it  alleged,  that  said  section  36  was  known 
to  be  mineral  at  that  date."  Your  office  held  that  under  these  circum- 
stances, said  section  36  "must  be  held  to  have  passed  to  the  State  of 
Colorado"  as  school  land,  "under  the  provisions  of  the  enabling  act  of 
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CoDgress,"  approved  March  3,  1875,  and  held  said  entry  for  cancella- 
tion as  to  said  2.485  acres  in  said  section  30.  From  this  decision,  the 
present  appeal  is  taken. 

By  section  seven  of  said  enabling  act,  it  is  provided  that  sections  16 
and  30  in  every  township  are  granted  to  said  State  for  the  support  of 
common  schools,  and  by  section  fifteen  of  said  act,  *'ThataU  mineral 
lands  shall  be  excepted  from  the  oi)eration  and  grants  of  this  act."  (18 
Stat.,  474.) 

The  State  of  Colorado  was  admitted  as  a  State,  pursuant  to  the  pro- 
visions of  said  enabling  act,  August  1,  1870(19  Stat.,  005),  before  the 
survey  in  this  case  was  approved,  and  it  is  held  by  this  Department, 
that  in  such  cases  the  State  is  entitled  under  said  act  to  sections  16 
and  30  for  the  support  of  common  schools,  if  said  sections  were  not 
known  to  contain  minerals  at  date  of  the  approval  of  thesurvey,  and  that 
the  discovery  of  minerals  on  said  lands  nubsequent  to  such  approval 
does  not  defeat  the  title  of  the  State.  (Townsite  of  Silver  Cliff  i?.  The 
State  of  Colorado  (0  C.  L.  O.,  152) ;  J.  Dartt  (5  C.  L.  O.,  178) ;  State  of 
Colorado,  0  L  D.,  412).  This  ruling  is  based  upon  the  established  doc- 
trine, that  the  grant  as  to  said  sections  surveyed  subsequent  to  the  ad" 
mission  of  the  State  took  eft'ect  and  the  State's  title  vested  thereunder 
upon  the  approval  of  the  survey. 

UutU  the  survey  of  the  township  and  the  designjitiou  of  the  specific  section,  the 
right  of  the  State  rests  in  compact — binding,  it  is  true,  the  public  faith,  and  de- 
])endent  for  execution  upon  the  political  authorities.  Courts  of  justice  have  no 
authority  to  mark  out  and  define  the  land  which  shall  be  subject  to  the  grant.  But 
when  the  political  authorities  have  performed  this  duty,  the  compact  has  an  object, 
upon  which  it  can  attach,  and,  if  there  is  no  legal  impediment,  the  title  of  the  State 
becomes  a  legal  title. 

(Cooper  V.  Roberts  (18  How.,  173);  the  State  of  Colorado,  supra.) 
The  State's  title  to  the  lands  having  vested  on  the  approval  of  the 
survey,  the  lands  not  being  then  known  to  contain  minerals,  can  not  be 
divested  by  tliesubseciuent  discovery  of  mineral  thereon.  To  hold  the 
contrary  would  tend  greatly  to  disparage  and  unsettle  the  titles  to  such 
lands,  and  thus  lessen  their  value  to  the  State,  and  might  be  productive 
of  great  hardship  and  injustice  to  purchasers  from  the  State.  After 
issuance  of  patent,  the  same  rule  is  laid  down  as  to  statutory  exceptions 
of  mineral  lands  from  railroad  grants.  (Samuel  W.  Spong,  and  cases 
therein  cited,  5  L.  D.,  193.) 

But  it  further  appears  in  this  cavse,  that,  while  the  said  township  was 
surveyed  and  such  survey  approved,  December  30, 1882,  as  above  stated, 
the  sam^  was  within  three  months  therpaft<*r  (March  31, 1883)  withdrawn 
and  suspended  from  entry  by  order  of  your  office  for  irregularities  in 
said  survey,  and  still  stands  so  suspended.  The  "Virginia"  Lotle  claim 
was  located,  August  24,  1883,  nearly  five  mouths  after  said  withdrawal 
and  suspension,  and  it  is  contended  by  the  claimant  that,  in  conse* 
quence  of  such  withdrawal  and  suspension,  the  lands  included  within 
the  boundaries  of  said  survey  remain  ''unoccupied  mineral  lands  of 
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the  United  States,  Babject  to  exploration  and  occupation,  as  if  sucli 
survey  had  never  been  made." 

The  order  of  withdrawal  and  suspension  of  said  township  as  sur- 
veyed from  entry  does  not  specify  wherein  said  survey  is  irregular,  but 
only  states,  as  ground  therefor,  that  there  are  *'  apparent  irreguhirities" 
in  said  survey.  On  examination,  however,  of  the  plat  of  said  survey,  I 
find  that  it  is  so  irregular  in  shape— such  a  gross  departure  from  that 
rectangular  equilateral  form,  to  which  township  surveys  in  ordinary 
cases  should  at  least  approximate — that  said  order  of  withdrawal  and 
suspension  was  justified  on  that  account,  and  the  *<  apparent  irregular- 
ities" mentioned  in  the  order  were,  doubtless,  irregularities  "  apparent' 
on  the  face  of  the  plat. 

It  appears,  moreover,  that  the  surveys  of  surrounding  townships  are 
irregular  in  many  respects  and  unreliable. 

As  shown  above,  the  reason  of  the  rule,  that  the  State's  title  vests 
on  the  approval  of  the  survey  is  that  the  survey  "  marks  out  and  de- 
fines the  lands  subject  to  the  State's  grant."  A  survey  so  grossly  ir- 
regular on  its  face  as  the  survey  in  this  case,  and  surrounded  by  other 
unreliable  surveys,  by  which  its  own  accuracy  is  necessarily  aft'ected, 
more  or  less,  and  which  your  office  promptly  set  aside,  can  not  be  held 
to  have  subserved  that  end.  The  reason  of  the  rule  ceasing,  the  rule 
itself  ceases.  The  State's  title,  therefore,  did  not  vest  by  reason  of 
said  survey,  and,  there  being  no  other  legal  impediment,  the  land  in 
question  in  this  case  was  subject  to  the  claimant's  mineral  entry. 

The  decision  of  your  office,  holding  for  cancellation  said  entry  as  to 
said  2.485  acres,  is  reversed. 


ALABAMA  COAL  LANDS    ACT  OF  MARCH  Jl,  1883. 

Alice  Jordan. 

Land  returned  as  valuable  for  coal  prior  to  the  passage  of  the  act  of  March  3,  1883,  is 
not  subject  to  homestead  entry  until  after  public  oifering. 

Secretary  Vilas  to  Commissioner  Stockslager^  December  1,  1888. 

On  August  20, 1887,  Alice  Jordan  filed  her  application  to  make  home- 
stead entry  for  the  S.  J  of  the  N  W.  \  of  Sec.  2,  T.  18  S.,  K.  2  W.,  Mont- 
gomery, Alabama.  The  application  was  rejected  by  the  local  officers  for 
the  stated  reason  that  the  land  is  ^^  valuable  for  coal  and  not  subject  to 
entry.'' 

On  appeal  by  applicant  from  this  finding,  the  same  was  affirmed  by 
your  office,  on  October  26, 1887,  on  the  ground  that  ''the  tract  is  shown 
on  the  mineral  list  here  as  valuable  coal." 

The  applicant  again  appeals.  In  the  appeal,  her  attorney  alleges  that 
the  land  in  question  'Mies  outside  the  coal  fields  proper,  and  is  not  val- 
uable for  coal  or  mining  purposes,  and  is  valuable  only  for  agricultural 
purposes,  and  is  properly  subject  to  homestead  entry. 
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Id  her  homestead  affidavit  the  applicant  swears  that  she  settled  on 
the  laud  in  the  year  1872;  that  she  has  improvements  on  thesame  worth 
$100,  and  that  she  is  now  residing  thereon. 

The  tract  in  question  is  included  in  the  list  of  lands  in  the  State  of 
Alabama,  reported  in  1879,  as  "  valuable  for  coal,"  which  list  is  now  on 
file  among  the  records  of  your  office. 

By  the  act  of  March  3,  1883,  (22  Stat.,  487)  entitled  "An  act  to  ex- 
clude the  public  lands  in  Alabama  from  the  operation  of  the  laws  relat- 
ing to  mineral  lands,"  it  is  provided  that  "  within  the  State  of  Alabama 
all  public. lands,  whether  mineral  or  otherwise,  shall  be  subject  to  dis- 
posal only  as  agricultural  lands,  provided,  however,  that  all  lands  which 
have  heretofore  been  reported  to  the  General  Land  Office  as  containing 
coal  and  iron  shall  first  be  offered  at  public  sale." 
.  The  tract  involved  herein,  has  not  been  offered  at  public  sale,  as  pro- 
vided by  said  act,  since  it  was  reported  as  aforesaid,  as  containing  coal^ 
and  the  same  is  therefore  not  subject  to  entry  thereunder. 

The  allegations  that  the  land  is  not  valuable  for  coal,  and  that  the  same 
is  suitable  only  for  agricultural  purposes,  are  presented  through  the 
mere  naked  statements  of  appellant's  attorney,  are  wholly  unsupported 
by  anything  that  appears  in  the  record,  and  can  not  therefore  be  con- 
sidered  as  proper  grounds  upon  which  to  base  an  inquiry,  as  to  the  true 
character  of  the  land. 

In  view  of  the  foregoing,  your  decision  is  affirmed. 


FINAL     PROOF-TR.VNSFKKEE-  EQl^ITABLE    ADJUDICATION^. 

David  W.  Hicks. 

Where  apart  of  tbe  land  was  misdescribed  in  the  notice  aud  testimony,  the  proofs  sub- 
mitted may  be  accepted,  after  republication  by  the  transferee,  and  the  entry  re- 
ferred to  the  Board  of  Equitable  Adjudioatton,  in  the  absence  of  protest. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  December 

;5,  1888. 

1  have  considered  the  appeal  of  David  W.  Hicks  transferee,  from  the 
decision  of  your  office,  dated  ^lay  20,  1886,  requiring  new  publication 
aud  new  proof  upou  coiinnutatiou  cash  entry  No.  476,  of  the  XW.  J  of 
the  SE.  J,  the  XE.  i  of  the  6W.  i,  and  the  W.  \  of  the  SW.  J  of  Sec. 
12,  T.  o  S.,  K.  72  W.,  Gth  P.  M.,  niatle  by  Thomas  Woolcock  on  March 
25,  1884,  at  the  Central  City  land  office  in  the  State  of  Colorado. 

The  record  shows  that  said  Woolcock  made  homestead  entry  Ifo.  327 
of  said  land  on  November  ir>,  1882,  and  on  February  8,  1^84,  filed  in 
said  office,  liotlce  of  his  intention  to  make  final  proof  in  snpport  of  his 
claim  before  the  local  officers  on  March  25th  same  year.  The  published 
notice,  dated  February  8,  1884,  gave  the  number  of  the  entry  and  de- 
scribed the  land  as  the  NW.  J  of  the  SE.  J,  the  NE.  \  of  the  SW.  J,  and 
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the  "S.  J"  of  the  SVV.  J,  instead  of  the  "  W.  i"  of  the  SW.  J  of  said 
section.  The  testimony  of  the  witnesses  contains  the  same  error  in  the 
description  of  tlie  land,  and  shows  that  the  entryman  was  duly  qaali- 
Hed  to  make  said  entry;  that  he  first  settled  on  his  homestead  in  May^ 
1882;  that  he  bouf^ht  the  house  of  a  former  settler  in  1882,  and  com- 
menced to  reside  therein  with  his  family  in  i^ovember,  1882;  that  he 
was  not  absent  from  his  homestead  until  April,  1883,  when  he  took  his 
wife  to  England  on  account  of  her  ill  health,  where  she  died,  and  ou 
July  1,  1883,  claimant  returned  to  his  homestead ;  that  during  his  ab- 
sence in  England  he  had  a  hired  man  upon  his  homestead ;  that  his  im- 
provements consisting  of  a  hewed  log  house,  sheds,  fencing,  and  twenty 
acres  in  cultivation,  are  valued  by  one  witness  at  $1000,  by  the  other  at 
from  five  to  seven  hundred  dollars,  and  by  the  claimant  at  $700. 

The  non-mineral  and  final  afiidavits  properly  describe  the  land,  and  the 
local  officers  on  March  25, 1884,  accepted  the  proof  and  issued  final  cer- 
tificiite  No.  476,  describing  the  land  correctly.  On  May  26,  1886,  your 
office  suspended  said  entry  and  called  the  attention  of  the  local  office 
to  the  misdescription  in  said  notice,  directed  them  to  '^call  upon  the 
claimant  to  make  proper  publication  of  notice  and  after  expiration  of 
said  notice,  if  no  objection  is  filed  to  the  entry,  the  proof  formerly  sub- 
mitted may  be  accepted." 

On  May  2,  1887,  the  transferee  filed  in  the  local  office  his  affidavit 
corroborated,  in  which  he  alleges  that  said  Woolcock  made  said  entry 
as  aforesaid ;  that  after  said  entr}'  was  made,  said  Hicks  purchased  the 
land  covered  by  said  entry,  irom  said  Woolcock  who,  shortly  after- 
wards, left  the  country,  and,  as  the  affiant  is  informed,  went  to  England  ^ 
that  said  Woolcock  settled  upon  the  identical  tract  entered  by  him  and 
that  the  S.  J  of  the  S  W.  J  of  said  Sec.  12,  except  so  much  thereof  as  i» 
included  in  said  W.  ^  of  said  SW.  J  section,  is  still  vacant  and  unoccu- 
pied land;  and  that  the  error  in  the  publication  of  said  notice  misled 
and  injured  no  one;  that  said  Hicks  has  since  sohl  said  land  to  one 
Daniel  Halderman,  who  occupied  said  tract  at  the  date  of  said  affidavit^ 
namely,  August  30,  1887.  Your  office  considered  said  affidavit  and 
denied  the  request  of  said  Hick?,  to  wit:  that  patent  issue  on  said  en- 
try, for  the  reason  that  the  testimony'  of  the  witnesses  described  the 
land  erroneously  and  that  the  final  proof  must  be  rejected.  The  eifect 
of  said  decision  is  to  cancel  said  entry,  for  it  appears  that  the  entryman 
can  not  now  make  new  proof. 

There  can  be  no  serious  question  that  the  entryman  complied  with 
the  requirements  of  the  homestead  law  in  good  faith,  and  the  only  de- 
fect is  in  the  description  of  the  land  in  the  publishe<l  notice,  and  the 
testimony  taken  before  the  local  officers.  There  was  no  protest  and  no 
adverse  claim,  and  the  corroborated  affidavit  of  the  transferee  shows 
that  the  tract  improperly  included  in  said  notice  was  still  vacant  and 
unoccupied. 

Upon  the  facts,  as  presented  by  the  record,  I  am  of  the  opinion  that 
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the  transferee  should  be  allowed  to  give  new  notice  properly  describing 
the  laud,  and  if  no  protest  or  objection  is  filed  thereto,  the  prcK>f  already 
oiiered  may  be  accepted  and  the  entr^'  referred  to  the  Board  of  Equita- 
ble Adjudication  for  its  consideration.    J.  F.  Taylor  (7  L.  D.,  273). 
The  decision  of  your  office  is  modified  accordingly. 


HOMESTEAD  EXTHY— PROCEEDINGS  ON  SPECIAL.  AGENT'S  REPORT. 

Charles  F.  Buknham. 

The  fad  that  the  entryman  did  not  establish  a  residence  on  the  land  until  after  his 
entry  had  been  held  for  cancellation  on  the  report  of  a  Rpecial  agent,  is  not  suffi- 
cient in  itself  to  warrant  a  conclusion  of  bad  faith,  or  call  for  cancellation  of  the 
entry,  in  the  absence  of  any  adverse  claim. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  Decem- 
ber ^^  1888. 

Charles  F.  Burnham  appeals  from  the  decision  of  your  office  of  June 
25, 1887,  holding  for  cancellation  his  homestead  entry,  No.  8132,  for  the 
SE.  J  of  Sec.  6,  T.  129  N.,  R.  45  W.,  Fergus  Falls  district,  Minnesota. 

Said  entry  was  made,  January  16,  1884,  and  held  for  cancellation, 
October  17,  1885,  upon  the  report  of  Special  Agent  X.  B.  Wharton. 

A  hearing  was  subsequently  (July  13, 1886,)  ordered  under  the  circu- 
lar of  July  31, 1885  (4  L.  D.,  503),  as  amended  by  the  circular  of  May 
24,  1886  (ib.,  545),  for  the  claimant  to  show  cause  why  the  entry  should 
be  sustained.  From  the  evidence  taken  at  said  hearing,  which  was 
had,  December  23,  1886,  it  appears,  that  the  claimant  had  filed  a  pre- 
emption declaratory  statement  for  the  land,  July  11,  1881,  having  prior 
to  that  time  built  a  shanty  and  broken  five  acres  thereon,  and  lived 
there  during  the  summer  of  1881 ;  that  on  January  16,  1884,  he  made 
his  said  homestead  entry,  and  thereafter  rented  another  place  for  three 
years  and  cultivated  said  other  place  during  the  seasons  of  1884  and 
1885,  and  during  this  time  he  visited  the  homestead  tract  about  once  a 
month.  He  testifies  that  he  rented  said  other  tract  for  the  purpose  of 
raising  the  means  to  pay  for  a  team  he  had  bought  and  to  improve  the 
homestead  tract,  and  that  from  the  time  he  filed  said  pre-emption  de- 
claratory statement,  in  July,  1881,  he  has  considered  said  tract  his 
home  and  had  had  no  other  home.  His  house  was  a  board  house, 
twelve  by  fourteen  feet,  with  a  ten  foot  addition,  a  shingle  roof,  two 
windows  and  three  doors,  and  comfortable  and  moderately  well  fur- 
nished for  the  claimant  (who  was  a  single  man)  and  cost  $50,  exclu- 
sive of  the  value  of  the  claimant's  labor  thereon,  and  there  were  seven 
acres  of  the  land  broken,  and  a  part  of  it  sown  to  barley  in  1884,  and 
part  to  wheat  in  1885,  but  the  crops  were  not  harvested,  because,  as 
claimant  testifies,  they  were  not  worth  harvesting.  This  was  the  state 
of  facts,  as  shown  by  the  proof,  prior  to  the  holding  of  the  entry  for 


DECISIONS   REL\TING    TO    THE   PUBLIC   LANDS.  465 

cancellation  on  the  special  agent's  report,  October  17,  1885.  After 
that^  in  the  fall  of  1885,  the  proof  shows  that  the  claimant  returned  to 
the  laud,  and  has  since  continuously  lived  thereon  as  his  heme,  and  at 
the  date  of  the  hearing  was  cultivating  a  crop  of  wheat  thereon. 

The  local  officers  held  the  entry  for  cancellation,  on  the  ground,  that 
the  claimant  ^^  has  shown  bad  faith  as  to  residence  and  improvements," 
and  your  office  affirmed  this  ruling. 

It  is  true  the  claimant  did  not  commence  living  upon  the  land  coutin- 
uoasly  until  after  the  entry  had  been  held  for  eancellation  on  the  report 
of  the  special  agent,  but  I  do  not  think  that  this  circumstance,  consid. 
ered  in  connection  with  all  the  facts  in  the  case,  shows  conclusively 
that  claimant  has  acted  in  bad  faith,  and,  as  there  does  not  appear  to 
be  any  adverse  claim  and  the  question  is  between  the  claimant  and  the 
government,  you  are  instructed  to  allow  the  entry  to  remain  intact, 
subject  to  the  claimant's  full  compliance  with  the  law  within  the  life- 
time of  said  entry. 

The  decision  of  your  office  holding  said  entry  for  cancellation  is  re- 
versed. 


FINAL  PROOF-EQUITABLE  ADJUDICATION. 

Cyrus  H.  Thompson. 

The  final  proof  submitted  may  be  accepted  and  in  the  absence  of  protest  or  adverse 
claim,  the  entry  sent  to  the  Board  of  Equitable  Adjudication,  where  the  proof  was 
not  made  on  the  day  advertised,  but  new  publication  was  thereafter  duly  made. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stoclslager,  Decern- 

her  3, 1888. 

I  have  considered  the  appeal  of  Cyrus  H.  Thompson  from  the  decision 
of  your  office,  dated  July  8, 1887,  requiring  new  publication  and  i)roof 
in  support  of  his  pre  emption  claim  for  the  E.  J  of  the  NE.  J,  and  the 
B.  i  of  the  SE.  i  of  Sec.  10,  T.  138  K,  li.  86  W.,  5th  P.  M.,  Bismarck 
land  district,  in  the  Territory  of  Dakota. 

The  record  shows  that  on  August  19,  1884,  the  register  gave  due  no- 
tice of  the  intention  of  said  Thompson  to  make  final  proof  in  support 
of  his  pre-emption  claim  for  said  land,  before  said  local  land  officers  at 
Bismarck,  Dakota  Territory,  on  October  2,  1884. 

The  final  proof  appears  to  have  been  submitted  on  October  8,  same 
year.  It  shows  that  claimant  was  duly  qualified  to  make  said  entry  ; 
that  he  has  complied  with  the  requirements  of  the  i)re-emi)tion  laws 
and  the  regulations  thereunder  relative  to  inhabitancy  and  improve- 
ments, which  consist  of  a  good  house  sixteen  by  twenty -four  feet  with  a 
kitchen  addition  ten  by  twelve  feet,  out-houses,  a  well,  and  five  acres 
of  breaking,  all  worth  $400. 

The  local  officers  accepted  the  proof,  received  payment,  at  $2.50  per 
acre  for  the  land,  and  issued  cash  certificate  No.  GG2  for  the  same. 
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On  April  25, 1 887,  more  than  two  and  one  hal  f  years  after  the  issuance 
of  said  certificate,  your  oflBce  suspended  said  entry  and  required  the 
claimant  ^^  to  make  new  publication  and  posting  of  notice  of  his  in- 
tention to  make  proof  and  to  furnish  the  same  taken  at  the  time  and 
place  and  before  the  oflQcer  named  therein."  On  May  I),  1887,  the  reg- 
ister gave  notice  of  claimant's  intention  to  make  final  proof  before  the 
local  oflftcers  at  Bismarck  in  said  Territory  on  June  20,  same  year.  On 
the  last  named  date,  the  local  officers  transmitted  proof  of  such  publi- 
cation and  posting  of  notice,  and  they  also  certify  that  on  said  20th  of 
June,  no  adverse  claimant  appeared  during  the  day  and  no  protest  of 
anj  character  had  been  filed  involving  the  good  faith  of  the  claimant 
or  his  right  to  the  land. 

On  July  8, 1887,  your  office  directed  the  local  office  to  require  new 
proof  as  directed  by  your  office  letter  dated  April  25, 1887.  The  local 
officers,  on  July  12,  1887,  referring  to  the  decision  of  your  office  dated 
July  8,  1887,  state  that  the  claimant  was  not  required  to  make  new 
proof  on  account  of  the  ruling  of  the  Department  in  the  Crossthwaite 
decision  (4  L.  D.,  406)  and  also  the  decision  of  your  office,  dated  May 
11,  1886,  in  the  case  of  Charles  n.  Sanger,  whose  proof  was  defective 
in  the  same  particular  as  the  claimant's. 

With  his  appeal,  is  filed  the  affidavit  of  claituant,  alleging  that  he 
was  informed  by  the  register  that  he  would  not  be  required  to  make 
new  proof,  only  new  publication  and  posting  of  notice;  that,  at  the 
time  of  republishing  his  said  notice,  he  could  have  easily  procured 
witnesses  and  could  have  made  new  proof,  but  now  his  witnesses  are 
scattered,  and  it  would  cause  him  great  trouble  and  expense  to  make 
new  proof;  that  claimant  has  acted  in  good  faith  and  in  accordance 
with  the  information  that  he  received  from  the  officers  of  the  laud 
office,  and  he  asks  that  he  may  not  be  put  to  more  trouble  and  expense 
in  perfecting  his  said  entry. 

From  the  foregoing,  it  is  clear  that  the  failure  to  furnish  new  proof 
was  owing  to  the  advice  of  the  local  officers,  and  it  would  be  an  un- 
necessary hardship  to  cause  the  claimant  to  make  another  publication 
and  new  proof.  He  has  already  given  two  notices  by  publication  and 
no  protest  or  objection  has  been  tiled.  His  final  proof  if  submitted  on 
the  day  advertised,  would  have  been  ample,  his  good  faith  is  unques- 
tioned, aud  the  irregularity  in  this  case  as  shown  by  the  record,  is  one 
that,  in  my  opinion,  may  very  properly  be  cured  by  the  action  of  the 
Board  of  Equitable  Adjudication. 

The  decision  of  your  office  is  modified  accordingly  and  said  entry  will 
be  referred  to  the  Board  of  Equitable  Adjudication  for  its  consideration. 
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FINAL  PROOF— ^NOTICE-RESIDENCE. 

Ulrich  Fuchsbr. 

A  proper  description  of  the  land  in  the  published  notice  is  absolutely  essential. 
The  plea  of  poverty  will  not  be  accepted  as  an  excuse  for  absences  from  the  land, 
where  good  faith  is  not  apparent. 

JFirst  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  December 

3,  1888. 

I  have  considered  the  appeal  of  Ulrich  Fuchser  from  the  decision  of 
your  office  dated  May  10,  1887,  requiring  him  to  make  new  proof,  after 
due  publication,  upon  his  pre-emption  claim  for  the  X.  J  of  the  SW.  J, 
the  SE.  J  of  the  NW.  i,  and  the  SW.  \  of  the  NE.  J  of  Sec.  24,  T.  29 
R.  22  W.,  6th  P.  M.,  Valentine  land  district,  in  the  State  of  Nebraska. 

The  published  notice  of  intention  to  make  final  proof  erroneously 
described  the  land  as  the  K  J  of  the  SW.  J,  the  SE.  J  of  the  NB.  J, 
and  the  SB.  i  of  the  NE.  i  of  said  Sec.  24. 

The  final  proof  made  for  the  land  which  he  claims,  on  the  day  and 
before  the  clerk  of  the  court  as  advertised,  shows  that  the  claimant 
was  duly  qualified  to  make  preemption  entry;  that  he  settled  upon 
said  land  in  March,  1884,  built  a  house  twelve  by  twelve  feet,  and  estab- 
lished his  residence  therein  April,  1884;  that  his  residence  has  been 
continuous  but  the  claimant  has  been  at  work  as  a  section  hand,  being 
upon  his  claim  from  Saturday  evening  until  Monday  morning;  that  his 
improvements  consist  of  said  house,  a  well  and  six  acres  of  breaking — 
all  worth  $50. 

The  local  officers  accepted  the  proof  and  issued  final  certificate  No. 
529,  thereon,  dated  November  9,  1884. 

Your  office,  on  May  10,  1887,  suspended  said  entry  and  rejected  the 
proof  because  the  notice  was  erroneous  and  because  the  final  proof  as 
to  residence  and  improvement  was  insufficient  to  show  the  good  faith 
of  the  claimant.  The  claimant  was  required  to  qivq  new  publication 
and  make  new  proof  as  required  by  law  and  the  regulations  of  this 
Department  thereunder. 

With  his  appeal,  the  claimant  has  filed  his  affidavit,  corroborated 
with  several  other  affidavits,  in  which  he  alleges  that  he  was  a  very 
poor  man,  and  obliged  to  work  out  to  make  a  living;  that  he  borrowed 
part  of  the  money  necessary  to  make  his  improvements  and  pay  the 
purchase  money  on  said  land ;  that  his  emi)loyment  on  the  railroad 
ijeased  and  he  was  obliged  to  go  away,  as  he  could  not  make  a  living 
on  said  land ;  that  he  i>roved  up  his  claim  so  that  he  might  be  away 
and  earn  a  living;  that  afterwards,  he  made  homestead  entry  of  another 
tract  of  land,  and,  hence,  can  not  com[)ly  with  the  requirements  of  your 
office  as  to  further  residence  on  his  pre-emption  claim. 

From  the  claimant's  own  showing,  it  does  not  appear  that  the  de- 
cision of  your  office  is  erroneous.    A  proper  description  of  the  land  in 
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the  published  notice  is  absohitely  essential.  See  act  of  JMarch  3,  187^ 
(20  Stat.,  47L') ;  F.  M.  Crossthwaite  (4  L.  D.,  406) ;  United  States  v. 
Bayne  (0  L,  13.,  4) ;  Alfred  Sherlock  (ibid.,  155)  j  Nancy  E.  Adams 
(ibidem  705). 

Again,  the  exphmation  of  claimant  is  not  deemed  satisfactory.  He 
does  not  state  where  the  land  is  situated  that  he  subsequently  entered 
under  the  homestead  law.  If,  as  he  claims,  he  could  not  make  a  living 
on  his  pre-emption  claim  upon  which  his  improvementn  are  valued  at 
$50,  it  is  quite  remarkable  that  he  should  seek  to  enter  another  tract  of 
land  under  the  homestead  law,  upon  which  he  had  to  pay  a  fee  and  is 
required  to  make  valuable  improvements. 

A  careful  examination  of  tbe  whole  record  leads  me  to  the  conelasion 
that  the  decision  of  your  office  is  correct,  and  it  is  accordingly  affirmed* 


TIMBEU  CULTl'UE  C  OXTEST— SECOND  CONTEST;  PLANTING. 

D'ACRES  V.  TUTHILL. 

Id  determiniDg  whether  a  charge  of  Don-compIiance  with  law  is  supported  by  tbe 
evidence  the  good  faith  of  the  chiiiuaut  is  eutitlcd  to  due  oonsideratioD. 

The  claimant  is  justified  in  adopting  a  method  of  planting  found  to  result  soecess* 
fully  in  that  vicinity. 

An  nnRuccessful  contestant  may  file  a  new  contest  against  the  same  entry,  charging 
failure  to  comply  with  the  law  since  the  date  of  the  hearing  under  the  first,  and 
include  therein  a  charge  against  the  good  faith  of  an  intervening  contest. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  December 

3,  1888. 

I  am  asked  to  review  the  decision  of  the  Department  of  Jaly  24tb 
last,  in  the  above  stated  case,  upon  the  following  ground  : 

.  The  Hon.  Acting  Secretary's  decision  ignores  the  specific  points  of  exception  to  the 
Commissioner's  deciniou  alleged  in  the  appeal,  and  simply  concurs  in  the  conelasion 
reached  by  the  Commissioner,  without  showing  wherein  a  single  pohit  raised  in  con- 
testant's appetil  is  erroneous,  without  force,  or  contrary  to  the  fact. 

The  decision  conii)lained  of  is  a  simple  affirmance  of  your  decision 
of  June  3, 188G,  affirming  the  action  of  the  local  officers  in  holding  that, 
although  claimant  failed  to  secure  such  a  growth  of  trees  as  the  law 
contemplated,  and  that  the  niethod  of  cultivation  was  not  such  as  the 
climate  and  soil  of  Dakota  requires  for  successful  timber  culture,  the 
evidence  fails  to  show  such  a  want  of  good  faith  as  to  work  a  forfeiture 
of  claimant's  possessory  right  to  the  land. 

It  is  claimed  by  the  applicant  in  this  motion  that  tbe  failure  on  the 
part  of  the  entr^man  to  show  a  strict  compliance  with  the  requirements 
of  the  timbiT  culture  law,  subjects  his  entry  to  forfeiture  in  favor  of 
the  contestant,  upon  proof  of  the  same,  and  that  the  question  of  inten- 
tion of  good  faith  can  not  operate  to  waive  a  x>ositive  mandatory  re- 
quirement of  the  law. 


DECISIONS    RELATING    TO    THE    PUBLIC    LANDS.  469 

The  evidence  in  this  case  shows  that  daring  the  first  two  years  after 
-entry  (May  3,  1878,)  he  broke  and  cultivated  twenty  acres.  In  the 
spring  of  1880  he  planted  three  acres  to  walnut  and  other  tree  seeds, 
and  in  the  fall  of  the  same  year  planted  four  acres  more  to  ash  seeds. 
The  planting  was  done  by  dropping  the  seeds  in  furrows  plowed  eight 
feet  apart  through  the  stubble  of  the  barley  raised  that  year,  and  cov- 
ering them  with  a  harrow  drawn  across  the  furrows.  In  May,  1881,  he 
planted  four  acres  more  in  the  same  manner.  •  During  that  season,  the 
seven  acres  planted  in  1880,  were  cultivated  with  a  corn-plow,  and  the 
seeds  planted  in  1881  were  cultivated  by  dragging  a  harrow  between 
tlie  furrows,  and  in  the  spring  of  1882,  the  eleven  acres  then  planted 
were  cultivated  in  the  same  way.  In  the  spring  of  1883,  a  man,  hired 
to  i>low  up  a  certain  portion  of  the  tract,  upon  which  trees  failed  to 
grow  satisfactorily,  and  with  a  view  to  replanting  them,  plowed  up  two 
acres  of  claimant's  best  trees.  This  space  was  replanted  with  ash 
seeds.  In  the  spring  of  1884,  ten  acres  were  planted  to  two  year  old 
Cottonwood  trees,  in  furrows  eight  feet  apart,  by  plaeiug  the  tree**  in 
the  furrows  and  pressing  the  earth  to  them.  In  July,  1884,  the  first 
ten  acres  were  re-plowed,  with  a  view  to  replanting  trees  in  the  spring 
of  1885. 

Some  of  the  witnesses  testified  that  there  were  scarcely  any  trees  on 
the  tract,  while  others  testified  that  there  were  over  six  thousand. 

Although  the  method  of  planting  adopted  by  claimnut  was  not  suc- 
cessful in  growing  trees,  he  wjis  justified  in  pursuing  that  method  from 
the  fact  that  others  in  the  same  vicinity,  who  pursued  the  same  method, 
were  successful,  and  it  was  evidently  in  view  of  this  fact  that  the  local 
oflScers  and  your  office  found  tliat  the  failure  was  due  to  no  fault  of 
claimant,  but  that  he  exercised  such  judgment  and  care  as  any  prudent 
man  under  the  circumstances  would  do. 

In  such  cases  the  good  faith  of  the  en  try  man  being  clearly  shown, 
and  it  appearing  that  he  can  perfect  his  entry  within  the  time  allowed 
by  law,  I  can  see  no  error  in  holding  that  such  failure  does  not  work  a 
foifeiture  of  the  claim.  I  think  the  good  faith  of  the  claimant  is  an  ele- 
ment that  may  properly  be  considered. 

It  is  further  alleged  by  the  applicant  that  a  new  contest  against  said 
timber  culture  entrv  was  filed  in  the  local  office  while  this  case  was 
pending  before  the  Department  and  before  the  decision  of  the  Depart- 
ment of  July  24th  last,  reiterating  all  the  allegations  contained  in 
D'Acres's  application  for  contest,  which  the  applicant  has  grounds  for 
believing  was  a  collusive  or  friendly  contest  filed  in  the  interest  of  Tut- 
hill's  heirs,  for  the  purpose  of  frustrating  a  new  contest  by  D' Acres, 
and  preventing  him  from  showing  by  said  new  contest  that  Tuthill  had 
utterly  failed  since  the  former  hearing  to  make  any  attempt  to  comply 
with  the  timber  culture  act,  thereby  depriving  D' Acres  of  the  position 
be  had  occupied  as  a  prior  legal  applicant  to  enter  the  land  at  any 
time  within  thirty  days  after  cancellation  of  TuthilPs  entry. 
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This  qaestion  can  not  be  considered  in  this  motion,  inasmuch  as  the 
contestant  has  a  right  to  file  a  new  contest  against  said  entry,  alleging^ 
failure  to  comply  with  the  law  since  the  date  of  said  hearing:,  and  to- 
allege  the  collusive  and  friendly  character  of  the  contest  above  referred 
to,  and  to  have  all  his  rights  in  the  premises  fully  passed  upon  and  con- 
sidered on  the  trial  of  said  contest. 

The  motion  is  denied,  and  the  papers  are  herewith  returned. 


HOMESTEAD  ENTRY— MARRIED  WOMAX. 

Alice  M.  Gardner. 

The  right  apqnired  by  the  homestead  entry  of  a  siDgle  woman  is  not  affected  by  her 

Bnbsequeut  marfiage. 
Such  an  entry,  canceled  on  relinquishment  filed  as  the  result  of  a  different  ralingby 

the  General  Laud  Office,  may  be  properly  re-iustated. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  December 

4,  1888. 

This  record  presents  thJ  appeal  of  Alice  M.  Gardner,  nee  Alice  M» 
Church,  from  your  office  decision  of  October  19,  1887,  refusing  to  re- 
instate her  homestead  entry  for  SE.  \  Sec.  30,  T.  9  S.,  E.  2  E.,  Oregon 
City,  Oregon. 

Alice  M.  Church  made  homestead  entry  for  said  tract  April  4,  1884. 
and  on  November  3,  1885,  married  Frank  M.  Gardner. 

On  July  14,  1885,  your  office  held  in  the  case  of  Maria  Good,  (13  C. 
L.O.,  102),  "  that  a  woman  who  makes  a  homestead  entry  and  subse- 
quently marries  before  completng  the  same,  forfeits  her  right  thereby  to 
acquire  title  to  the  land." 

Claimant  learned  of  said  decision  and  thereupon  wrote  to  the  local 
officers,  "  for  the  purpose  of  learning  whether  in  any  way  she  coald 
save  her  homestead  for  her  own  individual  use  and  benefit.''  In  response- 
thereto  the  register  by  letter,  informed  her  that  under  the  ruling  of  your 
office  she  had  ''  forfeited  her  homestead  right  when  she  became  mar- 
jied."  Thereupon,  on  October  18,  1886,  she  relinquished  said  entry 
and  on  the  following  day  her  husband  made  entry  for  the  tract. 

On  October  22,  1886,  the  Department  reversed  the  ruling  of  your 
office  in  said  case  of  Good,  and  held  that  the  right  acquired  by  the 
homestead  entry  of  a  single  woman  is  not  affected  by  her  subsequent 
marriage.     (5  L.  D.,  190). 

Upon  learning  of  this  action,  claimant  herein  applied  for  a  re  instate- 
ment  of  her  said  entry.  Uer  petition  shows  thatshe  has  complied  with 
the  law  from  date  of  entry  and  had  on  the  claim  when  she  made  said 
relinquishment,  a  dwelling  house  and  barn,  thirty  acres  under  fence,. 
about  fifteen  acres  under  cultivation  with  one  and  a  half  acres  of  an 
orchard  valued  in  all  at  $1,000.00. 
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It  farther  appears  that  the  reliuqaishment  was  made  as  a  result  of 
your  office  decision  iu  the  Good  case.  Fearmg  that  she  would  lose  her 
improvements  under  said  ruling  she  relinquished,  and  procured  the 
entry  by  her  husband.  No  reason  appears  for  doubting  her  good  faith 
throughout.  With  the  record  is  an  agreement  signed  by  claimant's 
husband,  that  he  will  relinquish  his  claim  to  said  land  on  condition  that 
he  be  allowed  a  new  homestead  entry  for  other  land. 

Und  er  all  the  circumstances  the  petition  of  claimant  should  be 
g^ranted.  She  was  led  into  executing  the  relinquishment  by  the  advice 
of  the  local  officers,  acting  in  accord  with  the  ruling  of  your  office. 
While  it  is  true  the  relinquishment  was  not  necessary  to  protect  her 
interests,  she  was  led  to  believe  otherwise  by  the  erroneous  ruling  of 
your  office. 

Her  entry  will,  therefore,  be  re-instated  upon  the  presentation  to  the 
local  officers  of  a  properly  executed  relinquishment  of  the  tract  by  her 
husband.  His  right  to  make  a  new  homestead  entry  *' for  other  land  " 
will  not  now  be  considered. 

Said  decision  is  accordingly  reversed. 


PUE-EMPTIOX  ENTRY— CITIZENSHIP. 

Paul  O.  Brewster. 

Failareof  the  pre-emptor  to  file  declaratiou  of  intention  to  become  a  citizen,  will  not 
defeat  his  right  to  a  patent,  if  such  defect  is  cured  prior  to  the  intervention  of 
any  adverse  right. 

An  incorrect  statement  in  the  final  proof  as  to  the  claimant's  citizenship  may  be  ex- 
cased,  where  it  was  made  under  a  misapprehension  of  the  law,  and  not  with  the 
intent  to  swear  falsely. 

J^irst  Assistant  Secretary  Muldrow  to  Commissioner  StocJcslagery  December 

4,  1888. 

I  have  considered  the  appeal  of  Paul  O.  Brewster,  from  your  decis- 
on  of  August  1,  1887,  holding  for  cancellation  his  pre-emption  cash 
entry  for  NB.  i,  NE.  J,  section  7,  N W.  J,  NW.  J,  section  8,  SE.  i,  SE.  J, 
section  6,  and  SW.  J,  SW.  i,  section  6,  T.  32,  E.  55  W.,  Valentine,  Ne- 
braska, land  district. 

It  appears  from  the  record  that  said  Brewster  made  final  proof  on  the 
above  described  land  November  1, 1886,  and  received  final  certificate, 
and  on  December  4, 1886,  he  made  a  homestead  entry  of  other  land.  In 
his  final  proof  it  is  stated  that  he  is  *^  native  born  of  the  United  States,'' 
while  in  his  homestead  entry,  made  about  a  month  later,  it  appears  that 
he  was  of  foreign  birth,  and  he  filed  therewitU  acopy  of  his  declaratiou 
of  his  intention  to  become  a  citizen. 

Upon  appearance  of  this  discrepancy  your  ofiBce  held  the  said  cash 
entry  for  cancellation,  as  above  stated. 
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With  his  appeal  claimant  filed  affidavit  alleging  that  his  final  proof 
blanks  were  filled  in  by  the  clerk  of  the  district  court,  before  whom  said 
I)roof  was  taken  ;  that  affiant  did  not  state  to  said  officer  that  he  was 
native  born,  but  said  in  rei)ly  to  tlie  proper  question,  that  he  was  a 
minor  at  the  time  liis  father  became  naturalized,  and  was  informed  by 
said  clerk  that  under  the  circumstances  stated  he  would  be  a  citizen 
the  same  as  native  born,  and  the  said  clerk  so  filled  out  the  answers  in 
final  proof  affidavits,  which  affiant  permitted  him  to  do  in  the  belief  that 
said  clerk's  statement  was  correct,  and  that  affiant  had  no  intention  of 
testifying  fixlsely.  This  is  corroborated  by  the  affidavit  of  C.  H.  An- 
drews. 

In  Mann  r.  Iluk  (3  L.  D.,  452)  the  defendant  w^as  not  a  naturalized 
citizen  and  had  not  filed  his  declaration  to  become  such  at  the  time  of 
filing  his  declaratory  statement,  but  declared  his  intention  to  become 
a  citizen  before  plaiutiff  made  his  homestead  entry,  and  Secretary  Lamar 
in  deciding  the  case  on  appeal  said, 

It  is  the  settled  rulinf;  of  this  Department  that  when  a  defect  of  this  sort  exists  it 
may  be  cured  by  fnl filling  the  requirements  of  law  at  any  time  prior  to  the  inter- 
vention of  an  adverse  claim,  and  otherwise  showing  good  faith. 

See  also  Ole  O.  Krogstad  (4  L.  D.,  5(54),  and  Jacob  H.  Edens  (7  L,  D., 
220). 

The  claimant  h*aving  declared  his  intention  to  become  a  citizen  of 
the  United  States  and  the  incorrect  statement  as  to  his  citizenship  made 
in  his  final  proof  being  inserted  under  a  misapprehension  of  the  law 
and  not  with  the  intent  to  swear  falsely,  his  cash  entry  may  be  passed 
to  patent. 

Your  said  decision  is  accordingly  reversed. 


PRE-EMPTIOX— SECTIOX  2«60,  REVISED  STATUTES. 

t 

Ole  K.  Bergan. 

The  prohibition  in  the  second  clause  of  section  22G0,  R.  S.,  extends  to  a  removal  from 
land  held  nnder  a  contract  of  pnrchase,  although  the  payments  thereunder  had 
not  been  comnleted  at  the  time  of  said  removal. 

First  Assintant  Secretary  Middrow  to  Commissioner  Stockslager^  December 

4,  1888. 

Ole  K.  Bergan  filed  declaratory  statement  for  lot  6,  section  35,  T.  115 
]Sr.,  R.  38  W.,  Redwood  Falls,  Minnesota,  October 2,  alleging  settlement 
October  1,  1886. 

The  land  filed  for  is  an  island  containing  22.05  acres. 

May  23,  1887,  pursuant  to  notice,  proof  was  made  showing  continuous 
residence  since  October,  1880,  and  improvements  consisting  of  a  house 
and  fencing,  valued  at  one  hundred  dollars. 
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Bergao  testified  that  he  removed  from  laud  of  his  own  to  make  set- 
tlement a«  a  pre-emptor.  Xo  crops  had  been  raised  the  hiud  having 
been  used  for  grazing  purposes. 

May  2o,  1887,  this  proof  w.as  rejected  by  the  local  officers  because  it 
was  based  upon  a  liiing  made  in  violation  of  Section  2260,  llevised 
Statutes,  which  provides  tliat  no  person  who  quits  or  abandons  his  res- 
idence on  his  own  land  to  reside  on  the  public  land  in  the  same  State  or 
Territory,  shall  acquire  anj'  right  of  pre-emption. 

June  IG,  1887,  an  appeal  was  filed  on  the  ground  that  Bergau  had 
acted  in  good  faith. 

September  15,  1887,  you  affirmed  the  decision  of  the  local  officers  as 
being  in  accordance  with  law,  rejected  the  i)roof,  and  held  the  filing  for 
cancellation,  because  it  was  illegal. 

From  your  said  decision  the  claimant  appeals. 

In  an  affidavit  dated  October  13,  1887,  he  dejioses  that  he  had  a  con- 
tract to  buy  lot  2,  section  35,  T.  115  N.,  K.  38  W.,  and  that  if  certain 
payments  were  made  at  a  certain  time,  he  should  get  a  warranty  deed 
therefor  ;  that  at  the  time  of  his  filing  and  settlement  on  the  land  in- 
volved herein,  he  hiid  only  i)artl3'  paid  for  said  lot  2,  and  had  received 
no  warranty  deed  therefor.  It  was  from  this  lot  that  the  claimant  re- 
moved when  he  made  settlement  on  the  pre-emption  claim. 

The  fact  that  the  claimant  had  not  made  all  the  payments  on  the 
land  from  which  he  removed  when  he  made  settlement  on  the  pre- 
emption claim,  and  had  not  received  a  deed  therefor,  will  not  serve  to 
exempt  him  from  the  inhibition  of  the  statnte.  See  case  of  Ware  v. 
Bishop  (2  L.  D.,  016),  where  it  is  held  that  when  a  party  has  paid  for  the 
land  though  no  deed  has  passed,  he  is  an  owner  of  such  land  and 
•cannot  remove  therefrom  and  become  a  pre-emptor  of  public  land. 
And  in  the  case  of  Frank  H.  Sellmeyor  (6  L.  D.,  792), it  is  held  the  pro- 
hibition in  the  pre-emption  law  against  persons  who  quit  or  abandon 
their  residence  on  their  own  land  is  not  restricted  to  those  who  hold 
legal  title  to  said  abandoned  land  but  extends  as  well  to  those  who 
hold  under  equitable  title. 

While  it  does  not  appear  that  the  claimant  in  this  case  had  made  all 
the  payments  he  had  agreed  to  make  before  receiving  the  deed  of  the 
land  from  which  he  removed,  it  is  not  alleged  that  he  has  abandoned 
his  right  to  make  the  payments  as  they  fall  due,  or  that  the  contract 
does  not  exist  in  full  force  and  that  when  the  necessary  payments  shall 
have  been  made  he  will  not  receive  title.  Under  such  circumstances, 
I  think  he  had  such  ownership  in  the  land  as  brings  him  within  the 
prohibition  of  Section  2260  of  the  Kevised  Statutes. 

Your  decision  is  therefore  affirmed. 
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PRE-EMPTION  ENTRT— REHAYMEXT. 

Samuel  K.  Paul. 

Repayment  may  be  allowed  where  an  entry  is  canceled  for  insufficient  residence,  biri 
no  fraud  appears. 

First  Assistant  Secretary  Muldroic  to  Commissioner  Stockslager^  December 

4,  1888. 

I  have  considered  the  case  of  Samuel  K.  Paul,  on  his  appeal  from 
your  office  decision  of  June  23, 1887,  refusing  repayment  of  the  purchase 
money  paid  by  him  in  his  pre-emption  cash  entrj'  for  NE.  J,  section  25,. 
T.  116  N.,  li.  78  W.,  Huron,  Dakota,  laud  district. 

It  appears  from  the  record  that  on  the  Slst  day  of  May,  1884,  Samuel 
K.  Paul,  filed  declaratory  statement  for  the  land  above  described  alleg- 
ing settlement  on  the  10th  day  of  the  same  month. 

On  July  12, 1884,  one  Banker  filed  declaratory  statement  for  the  same 
land  alleging  settlement  on  May  13th  previous. 

On  November  15,  188t,  Banker  made  final  proof  before  an  officer 
named  in  his  notice,  and  on  December  4, 1884,  Paul  made  his  final  proof 
before  the  local  officers,  paid  them  the  money  and  received  final  certifi- 
cate. 

Banker  subsequently  protested  against  the  entry  of  Panl  and  upon 
a  hearing  ordered  for  the  purpose,  the  local  officers  decided  in  favor  of 
Banker  upon  the  ground  that  Paul's  residence  and  cultivation  had  been 
insufficient.  Upon  appeal  your  office  affirmed  the  decision  of  the  local 
office  and  Paul  without  appeal  to  this  office  relinquished  his  entry  and 
I)etitioned  for  repayment  of  purchase  money. 

In  3'our  said  decision  you  say 

Paul's  right  to  the  land  was  superior  to  Banker's,  if  ho  had  complied  with  the  law 
under  which  he  made  his  entry,  the  government  could  and  would  have  confirmed  the 
sale,  but  it  was  proven  that  he  never  established  a  residence  upon  the  land  in  question. 

From  the  circumstances  of  the  case  I  am  of  the  opinion  that  the  law  does  not  pro- 
vide for  repayment  in  a  case  of  this  character. 

In  your  office  letter  '*  G"  of  December  15, 1886,  written  to  the  regis- 
ter and  receiver  of  the  local  office  wherein  you  held  Paul's  entry  for 
cancellation,  you  say, 

One  feature  of  the  case  would  indicate  great  carelessness  on  the  part  of  the  local 
officers.  On  August  7, 1884,  the  usual  published  notice  was  given  in  behalf  of  Banker 
by  Geo.  B.  Armstrong,  regibtcT.  On  September  4,  1884,  a  similar  notice  was  pub- 
lished in  behalf  of  Paul  without  regard  to  that  of  Banker.  On  November  15,  1884, 
the  day  named  in  the  notice,  Banker  appeared  and  made  his  proof  before  the  officer 
designated  and  depo.3ited  the  purchase  money  with  hiui.  On  December  4, 1884,  Panl 
made  his  proof  before  the  receiver,  and  entry  papers  issued  thereon,  notwithstand- 
ing the  published  notice  of  Banker. 

It  is  provided  in  Sec.  2,  of  the  Act  of  June  16, 1880,  that : 

In  all  cttHes  where  homestead  or  timber-culture  or  desert  land  entries  or  other  en- 
tries of  public  lauds  have  heretofore  or  shall  hereafter  be  canceled  for  conflict,  or 
where,  from  any  cause,  the  entry  has  been  erroneously  allowed  and  cannot  be  con- 
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firmed,  the  Secretary  of  the  Interior  shall  caase  to  be  repaid  to  the  persoa  who  mad&^ 
such  entry,  or  to  his  heira  or  assigns,  the  fees  and  commissions,  amount  of  purchase 
money,  and  excess  paid  upon  the  same  upon  the  surrender  of  the  duplicate  receipt 
and  the  execution  of  a  proper  relinquishment  of  all  claims  to  said  land,  whenever 
each  entry  shall  have  been  duly  canceled,  etc. 

In  John  Garland  (I  L.  D.,  532)  it  was  said : 

There  was  no  conflict,  the  entry  was  not  erroneously  allowed  and  might  have  beeH' 
confirmed.  As  there  has  been  no  fault  or  error  on  the  part  of  the  government,  the 
Department  is  without  authority  in  the  matter. 

In  Dathan  B.  Snody  (1  L.  D.,  532)  it  was  held  that  the  act  of  June 
16,  1880,  was  remedial  and  should  be  liberally  construed,  and  that 
where  entry  for  any  cause,  had  been  erroneously  allowed,  no  fraud  ap- 
pearing, repayment  should  be  made. 

In  Howard  W.  Lang  (3  L.  D.,  518)  it  is  said — "There  is  nothing  in 
the  record  to  show  that  the  entryinan  has  been  guilty  of  any  fraud  or 
intentional  wrong,  and  to  refuse  to  refund  the  purchase  money  in  this^ 
case,  would  be  a  kind  of  confiscation  unwarranted  by  law  and  mani- 
festly unjust." 

In  the  case  at  bar  the  claimant  failed  in  the  contest  because  of  in- 
sufftciency  of  residence,  and  in  Minerva  A.  Widger  (6  L.  D.,  694)  the- 
claimant  admitted  facts  showing  insufficitsncy  of  residence,  and  it  waa 
held  that  as  there  was  no  fraud  shown,  repayment  should  be  allowed* 

There  being  no  fraud  shown  and  the  entry  having  been  wrongfully 
allowed  by  the  error  of  the  local  officers,  as  stated  in  your  letter  above 
referred  to,  I  am  of  ihe  opinion  that  repayment  should  be  made. 

Your  decision  is  accordingly  reversed. 


MILL.  SITE— AMENl>ED  StrR\rEY. 

Senator  Mill  Site. 

An  amended  survey  will  be  required  where  no  connection  is  shown  with  a  mineral 
monnment,  or  a  comer  of  the  pablio  surveys. 

In  requiring  such  amendment  the  applicaut  should  be  informed  that  his  entry  will  h^ 
canceled  if  such  requirement  is  not  complied  with  in  a  specified  period. 

I       Secretary  Vil^is  to  Commissioner  Stockslager^  December  4,  1888. 

I  have  considered  the  appeal  of  the  Lester  Mining  Company  from  the 
decision  of  your  office,  dated  July  11, 1887,  holding  for  cancellation  min- 
eral entry,  No.  136,  of  the  Senator  mill-site  claim,  made  January  7, 1885^ 
at  the  Prescott  land  office,  in  the  Territory  of  Arizona. 

The  record  shows  that  your  office,  on  December  4, 1886,  examined  the 
papers  in  said  entry,  and  advised  the  United  States  surveyor-general 
for  Arizona,  that  the  survey  of  said  mill-site  could  not  be  accepted,  be- 
cause it  did  not  show  any  connection  with  a  United  States  mineral  mon- 
ument, nor  with  a  corner  of  the  public  surveys,  and  that  an  amended 
survey  must  be  made,  in  accordance  with  the  regulations  of  your  office^ 
The  surveyor-general  was  also  required  to  furnish  an  additional  certif- 
icate, showing  the  necessary  expenditure  upon  said  mill-site. 


47 G  DECISIONS    RELATING   TO    THE   PUBLIC    LANDS. 

On  June  18, 1887,  the  surveyor-general  advised  your  office  that  the 
claimants,  after  having  been  duly  notified  of  the  requirements  of  yoar 
said  office  letter  of  December  4, 1886,  had  failed  to  take  any  action  rela- 
tive thereto.  Thereupon,  your  office,  on  July  11,  1887,  held  said  entry 
for  cancellation. 

The  requirements  of  your  office  decision  of  December  4,  1886,  were 
proper  and  in  accordance  with  the  ren^ulations  of  the  Department.  But 
no  date  was  fixed  within  which  tlie  claimant  woukl  be  required  to  com- 
ply, nor  was  the  company  advised  that  the  entry  would  be  canceled  for 
non-compliance. 

I  am,  therefore,  of  the  opinion,  that  the  company  should  have  sixty 
<laya  from  notice  hereof  within  which  to  furnish  the  amended  survey 
and  the  proof  as  to  the  required  expenditures  upon  said  mill-site,  and 
in  the  event  that  they  fail  so  to  do,  said  entry  will  be  canceled. 

The  decision  of  your  office  is  modified  accordingly. 


HOMESTEAD  ENTRY— COMMUTATIOX. 

Peter  Weber. 

Where  tho  residence  shown  on  final  proof  is  found  insnflBcient,  but  bad  foith  is  not  ap- 
parent, the  entrynian  may  be  permitted  to  submit  commutation  proof,  altkoagh 
the  statutory  life  of  the  original  entry  has  expired. 

First  Assistant  Secretary  Muldrow  to  Comynissioner  Stockslager^  Decem- 
ber 4,  1888. 

I  have  considered  the  case  of  Peter  Weber,  involving  the  SE.  J  of 
section  1,  T.  101  N.,  R.  55  W.,  Mitchell,  Dakota,  on  appeal  from  yourde- 
<;i8ion  holding  for  cancellation  both  his  original  homestead  entry  and 
his  final  certificate  for  said  land. 

The  entry  was  made  June  10,  1879,  and  final  proof  March  19,  1886. 
The  final  certificate  was  issued  March  23,  1886. 

It  is  stated  in  the  final  proof  that  the  entryman,  a  single  man  aged 
twenty-eight  years,  established  his  actual  residence  on  tho  land  April 
SO,  1880.  His  first  house  was  a  sod  house  twelve  by  fourteen,  with 
door  and  window,  and  shingle  roof.  He  subsequently  built  a  fram« 
house  with  shingle  roof,  door  and  four  windows.  He  dug  a  well  and 
broke  fifty-five  acres  of  ground.  He  has  raised  crops  for  six  seasons. 
He  values  his  improvements  at  $355.  Asked  for  what  period  he  had 
been  absent,  he  said:  *'  I  have  not  been  absent  from  said  tract  to  ex- 
ceed four  and  one-half  months  at  any  one  time — when  I  was  residing 
with  my  father's  family  and  at  work  on  his  homestead  one-half  mile 
from  my  homestead.    My  father  and  I  have  our  stock  together." 

Upon  cross-examination  he  said :  "  I  have  been  absent  from  said 
claim  during  the  winters  of  18S0-1881-1882-1883-and  1884  at  my 
father's  place  for  the  purpose  of  work  and  taking  care  of  the  stock,  the 
longest  period  of  any  one  absence  being  from  November  15,  1880,  till 
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April  1,1881.  I  was  absent  from  December  31,  1885,  till  March  18,. 
1886,  at  work  as  aforesaid.  I  am  unable  to  give  a  more  definite  state- 
ment as  to  the  exact  dates  each  year." 

He  testified  that  he  had  in  the  house  bed  and  bedding,  table,  stove^ 
cbair  and  dishes  of  the  value  of  $15.0(). 

By  letter  of  February  15,  1887,  you  held  the  original  entrj'-  and  the 
final  certificate  for  cancellation  on  the  ground  that  the  entr^'man  did 
not  maintain  a  continuous  residence  upon  the  land.     You  say — 

I  am  of  th(9  opinion  that  when  a  settler  regularly  leaves  his  homestead  year  after 
year,  upon  the  approach  of  cold  weather,  he  forfeits  all  of  his  right  to  acquire  title  to- 
the  land. 

In  an  affidavit  duly  corroborated,  dated  April  14, 1887,  the  entrymaa 
states  that  he  has  not  alienated  any  2>art  of  said  land,  but  has  used 
it  for  a  farm  and  home  for  himself  and  family  (having  married  since 
making  proof)  and  has  made  valuable  improvements,  viz : — a  frame  barn 
thirty  by  thirty-two,  value  three  hundred  dollars,  six  acres  of  breaking 
valued  at  eighteen  dollars,  twenty  dollars  of  fencing  and  a  well  sixteen 
feet  deep,  valued  at  twenty  dollars. 

The  proof  does  not  show  to  my  satisfaction  that  the  residence  of  th& 
entryman  during  the  whole  period  claimed,  was  on  the  tract  involved 
to  the  exclusion  of  one  elsewhere.  There  is,  however,  no  adverse  claim 
aud  no  testimony  controverting  his  statements.  His  residence  after 
proof  was  made,  as  stated  in  his  affidavit,  and  the  valuable  improve- 
ments made  by  him  may  be  taken  into  consideration  as  showing  that 
the  entry  was  not  made  in  bad  faith  but  with  the  intention  of  securing 
the  tract  for  a  home.  The  statements  of  the  entryman,  however,  are 
not  corroborated.  Under  these  circumstances  while  the  entry  can  not 
be  passed  to  patent  upon  the  proof  submitted  aud  while  new  proof  can 
not  be  made  within  the  statutory  period,  I  will  so  modify  your  decision 
as  to  give  the  entryman  the  opportunity  within  ninety  days  after  the 
receipt  of  notice  hereof  to  commute  his  entry  in  accordance  with  the 
provisions  of  section  2301,  Revised  Statutes. 


MIXING  CLAIM— XOTICE-EQUIT ABLE  AI>jrDICATION. 

RowENA  Lode. 

In  the  absence  of  any  protest  or  adverse  claim,  a  mineral  entry  may  be  refoired  to- 
the  Board  of  Equitable  Adjudication,  where  the  notice  aud  plat  of  survey  were 
not  posted  on  the  claim,  owin;;  to  its  inaccessibility,  but  were  posted  in  a  con- 
spicuous place  on  an  adjoining  claim,  and  it  appears  that  the  law  has  been  fully 
complied  with  in  all  other  particulars. 

Secretary  Vilas  to  Commissioner  StocJcslagerj  December  5,  1888. 

I  have  considered  the  appeal  of  Elizabeth  Gw^  nn  from  your  decision 
of  February  23,  1887,  holding  for  canceUation  mineral  entry,  No.  2500, 
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made  April  20, 1885,  by  her  upon  the  "  Bowena  ^  lode  claim,  survey  No. 
3911,  Leadville,  Colorado. 

Said  survey  was  made  January  8,  1885,  and  the  above  named  claim- 
ant, on  February  2,  18S5,  filed  her  application  for  patent.  Notice  of 
her  intention  was  given  by  publication  and  by  posting. 

April  20,  1885,  no  adverse  claim  having  been  filed  and  no  objection 
having  been  made,  entry  was  allowed,  the  money  paid  for  the  land, 
•and  final  certificate  issued. 

When  the  case  came  up  for  action  in  your  office,  it  was  found  upon 
an  inspection  of  the  record  *'  that  duriug  the  statutory  period  of  pub- 
lication, a  plat  of  said  claim  and  a  notice  of  the  application  for  patent 
therefor  were  not  posted  on  the  claim,  but,  on  the  contrary,  were  posted 
on  the  Wheeler  claim  (survey  No.  3910),  which  is  adjacent  thereto,  at  a 
point  about  1000  feet  southeasterly  from  the  southeast  end  of  said 
*Eowena' claim." 

Your  decision  holds,  in  effect,  that  in  view  of  the  reqairements  of  sec- 
tion 2325  of  the  Bevised  Statutes  you  are  in  such  case  without  author- 
ity of  law  for  issuing  patent  as  requested,  and  that  therefore  the  rea- 
sons assigned  for  failure  to  post  on  the  claim  can  not  be  accepted,  nor 
•considered. 

Section  2325  of  the  Revised  Statutes  provides,  among  other  things, 
that  a  person,  association  or  corporation,  seeking  a  patent  for  minenU 
land  shall  post  a  copy  of  the  plat  of  survey,  together  with  a  notice  of 
the  application  for  patent,  ^'  in  a  conspicuous  place  on  the  land  cm- 
braced  in  such  plat  previous  to  the  filing  of  the  application  for  a  pat- 
ent, and  shall  file  an  affidavit  of  at  least  two  persons  that  such  notice 
has  been  duly  posted,  and  shall  file  a  copy  of  the  notice  "  in  the  proper 
land  office.  To  render  the  notice  complete,  the  register  shall  i)ublish  it 
*^  for  the  period  of  sixty  days  in  a  newspaper  to  be  by  him  designated 
-as  published  nearest  to  such  claim ;  and  he  shall  also  post  such  notice 
in  his  office  for  the  same  period." 

After  speaking  of  the  evidence  required  as  to  improvements,  the 
statute  goes  on  to  say,  that : 

At  the  expiration  of  the  sixty  days  of  publication,  the  claimant  shall  file  his  affi- 
davit, Hhowinpf  that  the  plat  and  notice  have  boon  posted  in  a  conspicuous  place  on 
the  claim  during  Hunh  period  of  [>ublication.  If  no  adverse  cUiitn  shall  have  been 
filed  with  the  register  and  receiver  ot  the  proper  laud  office  at  the  expiration  of  the 
sixty  days  of  publication,  it  shall  be  assumed  that  the  applicant  is  entitled  to  a  pat- 
ent upon  the  payment  to  the  jiroper  ollicer  of  five  dollars  per  acre,  and  that  no  ad- 
verso  claim  exists. 

In  this  case,  the  ])ublicatioii  and  posting  in  the  local  laud  office  appear 
to  have  been  in  strict  accordance  with  the  law  above  quoted,  but  there 
was  no  posting  on  the  claim.  Instead,  there  was  posting  of  notice  of 
this  claim  on  an  adjoining  claim,  in  which  it  appears  this  applicant  is 
Also  interested.  The  reason  assigned  for  such  posting  is,  because  of  its 
-**  not  being  possible  to  i)ost  on  claim." 
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In  further  explanation  of  this  statement  is  the  affidavit  of  two  per- 
1SODS,  who  swear  that  the  notice  was  posted  on  the  Wheeler  lode,  ad- 
joining this  claim,  on  the  northwest  side  of  a  building,  at  the  mouth  of 
discovery  tunnel ;  that  it  was  not  posted  on  the  "Eowena"  claim,  be- 
-cause  of  deep  snow,  and  danger  from  snow-slides,  which  are  very  fre- 
<iuent  in  the  locality,  and  it  was  impossible  without  risk  of  life  to  so 
post;  that  there  is  on  the  claim  no  tree,  cabin,  or  other  suitable  object 
4ipon  which  said  notice  could  have  been  posted,  had  the  claim  been  ac- 
cessible ;  that  had  it  been  possible  to  post  on  a  stake,  the  notice  would 
soon  have  been  swept  away  by  snow-slides ;  that  owing  to  the  prac- 
tical inaccessibility  of  the  "  Rowena"  lode,  the  notice  was  much  more 
•conspicuous  as  posted  ;'that  the  house  upon  which  the  plat  and  notice 
were  posted  is  the  only  inhabited  building  in  the  locality,  and  that  ac- 
cess to  the  *•  Rowena^  lode  can  only  be  gained  by  a  trail,  which  passes 
the  house  on  which  said  notice  was  posted  within  plain  and  easy  view 
of  the  notice  as  posted. 

It  is  contended  on  appeal  that  the  facts  as  above  stated  show  such  a 
compliance  with  the  law  as  to  entitle  the  applicant  to  a  patent. 

The  object  and  purpose  of  the  law  relating  to  publication  and  post- 
ing of  plat  and  notice  of  intention,  preliminary^  to  the  allowance  of  an 
application  for  patent,  is  to  afford  an  opportunity  to  adverse  claimants 
or  others  to  object  and  to  present  the  grounds  of  their  objections.  In 
this  case  that  object  or  purpose  seems  to  have  been  met  by  the  notice 

as  made. 

On  the  facts  as  presented,  it  may  truly  be  said  that  as  a  fact  the  pur- 
pose of  the  law  was  as  well,  if  not  better,  accomplished  by  the  posting 
as  made,  than  it  would  have  been  by  posting  on  the  claim. 

The  notice  was  posted  in  a  conspicuous  place  on  the  only  building  in 
the  locality.  This  building  was  at  the  mouth  of  the  tunnel,  which  was 
being  operated  for  the  benefit  of  the  claim  in  question,  in  common  with 
others,  and  was  on  the  only  trail  by  which  the  claim  could  be  reached. 
So  placed,  it  was  certainly  more  effectual  as  a  notice  than  it  would  have 
been  had  it  been  placed  on  a  practically  inaccessible  tract. 

There  is  no  adverse  claim,  and  no  protest  has  been  filed  against  the 
allowance  of  patent.  Good  faith  on  the  part  of  the  claimant  seems 
manifest,  and  while  the  direction  of  the  statute  has  not  been  literally 
followed,  there  has  in  my  judgment  been  such  substantial  compliance 
with  the  law  as,  in  view  of  the  facts  and  circumstances,  will  warrant  the 
reference  of  the  case  to  the  Board  of  Equitable  Adjudication  for  its 
action,  under  sections  2450  to  2457  of  the  Revised  Statutes. 

You  will  accordingly  make  such  reference  by  a  special  letter,  setting 
out  the  facts  and  referring  to  this  decision. 

Your  decision  is  modified  accordingly. 
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PRACTIGJE— APPEAL— INTERLOCUTORY"  ORDER- INTERVE NOR. 

jNIaby  L.  Tiffany. 

All  appeal  will  not  lie  from  the  action  of  the  General  Land  Office  in  requiring  a  claim- 
ant to  file  additional  evidence  in  support  of  his  entr^^  but  only  from  final  action 
in  the  case,  on  the  refusal  or  failure  of  the  entryman  to  coiaply  with  such  require- 
ment. 

The  unsworn  statement  of  a  stranger  to  the  record  is  not  sufficient  to  entitle  him  to 
the  right  of  appeal. 

First  Assistant    Secretary  Muldrow  to   Commissioner  Stockslager^   De- 
cember 5, 1888. 

I  have  considered  the  appeal  of  Mary  L.  Tiffany,  as  transferee,  in  the 
case  of  Mary  E.  Barnett's  pre-emption  cash  entry  No.  11952,  for  the 
NE.  i,  SW.  J,  \V.  4,  8W.  i,  Sec.  3,  and  NW.  i,  NVV.  i,  Sec.  10,  T.  110 
N.,  R.  77  W.,  Huron  land  district,  Dakota  Territory. 

The  record  shows  that  Mary  E.  Barnett  filed  declaratory  statement 
No.  10058,  for  said  described  tract  June  3,  1884,  alleging  settlement 
thereon  May  29,  same  year. 

On  December  1,  1884,  in  accordance  with  published  notice,  she  made 
final  proof,  and  payment,  before  the  clerk  of  the  district  court,  at 
Pierre,  Dakota  Territory,  which  was  approved  by  the  local  ofiicersand 
cash  certificate  No.  11952,  issued  thereou  December  17th,  same  year. 

On  July  8,  1887,  your  office  by  letter  **G,"  notified  the  register  and 
receiver  that — 

Claimant,  who  is  a  single  woman,  settled  and  estahlished  her  residence  on  said 
tract  June  1,  18*^4,  and  made  proof  on  December  I,  lc>84.  Her  improvements  consist 
of  a  house  and  Hve  acres  broken,  valae  of  same  $100.00.  She  has  raised  no  crops.  I 
am  of  the  opinion  tbat  claimant  has  not  made  sufficiently  valuable  improvements  to 
warrant  the  allowance  of  her  entry,  and  you  will  require  her  to  furnish  an  affidavit, 
showing  whether  she  is  still  the  owner  of  said  land,  and  the  character  and  value  of  the 
improvements  she  has  made  thereon  since  date  of  making  final  proof. 

On  or  about  July  23,  1887,  one  Mary  L.  Tittany  filed  in  your  office  an 
unsworn  statement,  in  which  she  alleged,  that  she  was  the  present 
owner  of  said  described  tract;  that  she  purchased. the  same  of  Mary  E, 
Barnett,  and  paid  taxes  thereon  for  two  years,  and  had  in  her  possession 
the  receiver's  receipt  for  said  one  hundred  and  sixty  acres;  she  also 
asked  to  be  informed  as  to  her  rights  in  the  premises. 

On  August  13,  3887,  said  Tiffany  by  her  attorney  filed  an  appeal,  iu 
which  it  is  alleged: 

1st.  It  was  error  to  suspend  such  proof,  it  heing  in  evidence  that  claimant  had  re- 
sided on  the  tract  continuously  for  tiix  mouths  preceding  the  date  of  entry. 

2d.  It  was  error  to  hold  that  claimant's  improvements  were  not  sufficient. 

3d.  It  was  error  to  require  an  atUdavit  to  show  that  claimant  was  still  the  owner 
of  said  land. 

4th.  It  was  error  to  call  for  evidence  to  show  the  character  and  value  of  improve- 
ments made  by  claimant,  since  date  of  entry. 

5th.  It  was  error  not  to  have  approved  said  entry  for  patenting,  upon  the  said 
proof  presented,  the  same  being  sufficient  under  the  pre-emption  law. 
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Upon  review  of  the  record  in  this  case,  I  am  convinced  upon  two 
grounds,  that  the  appeal  herein  is  not  well  taken,  viz:  1st:  Your  office 
letter  of  July,  1887,  only  required  the  entryman  ^^to  furnish  an  affida- 
vit showing  whether  she  is  still  the  owner  of  said  land,  and  the  char- 
acter and  value  of  the  improvements  she  had  made  thereon  since  date 
of  final  proof." 

In  the  case  of  Jennie  M.  Tarr  (7  L.  D.,  67),  this  Department  held  that 
"  An  appeal  will  not  lie  from  the  action  of  the  Commissioner  of  the 
General  Land  Office,  requiriug  a  claimant  to  furnish  an  additional  affi- 
davit in  support  of  his  entry,  but  only  from  his  final  action  in  the  case 
upon  the  refusal  or  failure  of  the  entryman  to  comply  with  said  request." 

There  is  nothing  in  the  record  of  the  case  at  bar,  to  show  that  the 
said  cash  entry  has  been  held  for  cancellation. 

lid.  The  unsworn  statement  filed  by  Mary  L.  Tiffany,  who  is  not  a 
party  of  record  in  the  case,  is  not  sufficient  under  Rule  1U2  of  Practice, 
to  entitle  her  to  the  right  of  appeal. 

For  the  reason,  herein  stated,  the  appeal  is  dismissed. 


RAILROAD  GRANT— ACT  OF  JUNE  a«,  1874. 

Florida  By.  &  Navigation  Co.  v.  Dicks. 

A  TeliDqaishment  uuder  the  act  of  June  22^  1874,  when  accepted  by  the  proper  officer 
of  thegoyeminenty  is  at  once  operative;  and  the  land  covered  thereby  is  released 
from  all  claim  of  the  company,  and  becomes  subject  to  disposal  under  the  general 
land  laws. 

Secretary  Vilas  to  Commissioner  Stockslager^  December  6,  1888. 

I  have  before  me  the  appeal  of  the  Florida  Railway  &  NavigatioQ 
Company  from  your  decision  of  March  29, 1887,  holding  for  confirma- 
tion Abraham  Dick's  cash  entry  10,003,  made  March  18, 1885,  auder  the 
second  section  of  the  act  of  June  15, 1880,  for  the  NE.  J  SB.  J,  Sec.  23, 
T.  15  S.,  R.  22  P::.,  Gainesville  district,  Florida. 

The  tract  in  question  is  within  the  six  mile  (primary)  limits  of  the 
grant  now  claimed  by  the  above  named  company  (as  successor  to  the 
Atlantic,  Gulf  &  West  India  Transit  company),  between  Waldo  and 
Tampa,  under  the  act  of  May  17, 1856  (11  Stat.,  15). 

A  withdrawal  for  the  benefit  of  said  grant  was  ordered  September  6, 
1856,  and  the  lands  were  again  ordered  withdrawn  by  letter  of  March 
16, 1881,  which  was  received  at  the  local  office  March  26,  following. 

On  April  1, 1876,  the  board  of  directors  of  the  Atlantic  Gulf  &  West 
India  Transit  Company,  adopted  a  resolution  waiving  its  claim  to 
lands  between  Waldo  and  Tampa  occupied  by  settlers  who  should  be 
found  by  this  Department  to  be  entitled  to  equitable  relief,  up  to  De- 
cember 13, 1875;  and  on  June  25, 1881,  the  company  extended  said  re- 
linquishment in  favor  of  '<all  actual  bona  fide  settlers  who  made  im- 
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provements  prior  to  the  16th  day  of  March,  1881."  In  making^  the  said 
relinqaishments  the  company  reserved  the  right  to  make  ^Miea''  selec- 
tions under  the  aot  of  June  22,  1874,  and  the  records  show  that  on 
March  29, 1882,  per  list  2,  the  company  selected  the  NE.  J  SB.  J,  Sec. 
18,  T.  14  S.,  B.  23  E.,  in  lieu  of  the  tract  in  question. 

The  said  tract  now  in  question— the  NE.  J  SE.  J,  Sec.  23,  T.  15  S.,  R. 
22  E.,  was  entered  as  a  homestead  by  said  Dicks  on  November  21, 1879, 
and  by  him  purchased  under  the  act  of  June  15,  1880,  on  the  18th  of 
March,  1885. 

Upon  these  facts  your  office,  in  the  decision  appealed  from,  ^'  held 
that  by  reason  of  said  lieu  selection  the  railway  company  abandoned 
all  claim  and  right  to  the  land  covered  by  Dicks'  entry  and  as  the  rec- 
ords show  no  other  claim  adverse  thereto,  said  entry  should  be  held  for 

confirmation. 
On  appeal  the  company  insists  ^'  that,  as  declared  in  the  case  of  said 

company  against  Miller,  (3  L.  D.,  324)  a  final  entry  cannot  be  legally 

made  under  the  act  of  June  15, 1880,  without  proof  of  good  faith  and 

facts  which  would  bring  the  case  under  the  waiver  of  the  company.'' 

But  this  contention  cannot  be  sustained.    As  was  held  in  the  case  ot 

the  Hastings  &  Dakota  Railway  Co.  (6  L.  D.,  716), 

A  relinqaishmeDt  under  the  act  of  Juae  22,  1874,  Ih  made  to  the  United  States 
and  when  accepted  by  the  proper  official  of  the  goverument  becomes  at  once  opera- 
tive, and  the  company  is  entitled  to  select  lands  in  lieu  of  those  relinqnished,  pro- 
vided said  lands  were  in  such  condition  as  to  warrant  a  relinquishment,  without  re- 
gard to  the  ability  or  intention  of  the  settler  to  perfect  his  claim.  The  land  by 
reason  of  such  relinquishment  is  released  from  all  claim  of  the  company  and  is  sub- 
ject to  disposal  under  the  general  land  laws. 

This  bein^  so,  and  Dicks  having  thus  been  left  at  liberty  to  perfect 
his  homestead  entry,  the  company  has  no  interest  entitling  it  to  insist 
on  his  proving  up  in  the  ordinary  way,  as  distinguished  from  his  pur- 
chasing under  the  act  of  1880. 

Your  said  decision  is  accordingly  affirmed. 


riXAL  PROOF— EQUITABL.E  ADJUDICATION'. 

James  A.  Cain. 

In  the  absence  of  protest  or  adverse  claim,  an  entry  may  be  referred  to  the  Board  of 
Equitable  Adjudication,  where  the  testimony  of  the  final  proof  witnesses  was  not 
taken  on  the  day  named,  or  before  the  officer  designated,  but  the  claimau^*sown 
evidence  was  submitted  in  accordance  with  the  notice. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  Decetnher 

7,  1888. 

I  have  considered  the  appeal  of  James  A.  Gain  from  the  decision  ot 
your  office,  dated  June  23, 1887,  suspending  his  pre-emption  cash  entry, 
No.  10,538,  of  the  E.  i  of  the  N  W.  J,  the  S  VV.  J  of  the  NE.  J,  and  the  NW. 
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J  of  the  SB.  i  of  Sec.  28,  T.  22  S.,  E.  12  E.,  M.  D.  M.,  made  December  9, 
1884,  at  the  San  Francisco  land  office  in  the  State  of  California. 

The  record  shows  that  said  Gain  filed  his  pre-emption  declaratory 
statement  No.  17,513,  for  said  land  on  August  20, 1883,  alleging  settle- 
ment August  2nd,  same  year.  On  October  10, 1884,  the  register  gave  no- 
tice by  publication  of  claimant's  intention  to  make  final  proof  in  support 
of  his  claim,  before  the  register  and  receiver  at  said  land  office  on  Decem- 
ber 9, 1884.  The  testimony  of  his  witnesses  was  taken  before  the  clerk 
of  the  county  court  ot  Monterey  county  in  said  State  on  December  4 
1883,  and  his  own  testimony  and  final  affidavit  were  taken  by  the  re- 
ceiver of  said  land  office. 

The  final  proof  shows  that  the  claimant,  a  married  man,  was  duly  quali- 
fied to  make  said  entry ;  that  he  first  settled  upon  said  land  and  built  a 
house  thereon  August  2, 1883 ;  that  he  has  resided  continuously  on  his 
claim  with  his  family,  since  August,  1883 ;  that  his  improvements,  con- 
sisting of  a  house,  well,  and  one  half  mile  of  fencing,  are  worth  $3<K). 

The  local  officers  accepted  the  proof  and  issued  final  certificate  as 
aforesaid. 

The  final  proof  shows  that  the  claimant  complied  with  the  require- 
ments of  the  pre-emption  law  and  the  departmental  regulations  there- 
under, relative  to  inhabitancy  and  improvement.  His  own  testimony 
was  taken  on  the  day  and  before  the  officer  as  advertised.  The  final 
proof  was  deemed  satisfactory  to  the  register  and  receiver  and  in  the 
absence  of  any  protest  or  objection  to  said  proof  on  the  day  the  same 
was  ofi'ered  at  the  local  office,  I  see  no  good  reason  why  the  technical 
defect  may  not  very  properly  be  cured  by  the  Board  of  Equitable  Ad- 
judication. You  will  please  refer  said  entry  to  said  Board  for  its  con- 
sideration under  the  appropriate  rule. 

The  decision  of  your  office  is  modified  accordingly. 


PRACrriCE-.JURISDICTION-FINAL  PROOF. 

HULTS  V.  Leppin. 

On  protest  filed  against  the  acceptance  of  final  proof,  the  local  office  has  authority 

to  order  a  hearing  to  ascertain  the  facts  in  the  case. 
The  local  office  acquires  jurisdiction  by  due  notice  to  the  settler. 
A  pre-emptor  who,  in  the  presence  of  an  adverse  claim,  elects  to  make  final  proof 

must  abide  the  result  thereof,  and  submit  to  an  order  of  cancellation  in  the  event 

that  his  proof  fails  to  sho^.v  compliance  wiih  the  law. 

Firnt  Assistant  Secretary  Muldroio  to  Commissioner  Stockslager,  December 

7,  1888. 

July  10,  1884,  Christian  Leppin  filed  declaratory  statement,  No.  7,078 
for  the  SE.  J  of  Sec.  24,  T.  14  N.,  R.  14  W.,  Grand  Island,  Nebraska, 
and  Daniel  C.  Hults  uiude  homestead  entry  upon  same  tract  October 
20,  1884. 
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Leppin  made  proof,  in  accordance  with  pablished  notice  May  1, 1880, 
and  upon  protest  filed  by  Halts,  alleging  that  Leppin  had  no  valid 
claim  to  the  tract  prior  to  October  20, 1884,  the  date  of  Halts'  entry, 
hearing  was  set  for  Augast  16, 1886. 

Leppin's  final  proof  was  made  before  Aaron  Wall,  a  notary  public 
at  Loup  City,  Nebraska,  and  Hults  makes  affidavit  that  on  the  day  ad- 
vertised for  making  said  proof  as  aforesaid,' he  "  went  to  the  office  of 
said  Wall  at  eight  o'clock  in  the  forenoon  of  said  day  and  visited  said 
office  frequently  daring  said  day  and  was  unable  to  find  at  what  hour 
said  proof  was  taken^  and  that  said  proof  was  taken  surreptitiously  and 
without  affording  plaintiff  the  opportunity  to  cross  examine  defend- 
ant's witnesses ;  that  plaintiff  had  three  witnesses  present  on  said  day 
and  that  said  Wall  refused  to  take  their  testimony  and  refused  to  allow 
any  cross  examination  of  defendant's  witnesses  or  to  fornish  a  copy  of 
said  testimony  on  payment  of  the  fees  therefor." 

On  the  day  set  for  the  hearing,  both  parties  appeared,  and  Leppin 
objected  to  the  local  officers  assuming  jurisdiction  in  the  matter  upon 
the  ground  that  the  testimony  should  have  been  offered  at  the  time  final 
proof  was  made.  The  objection  was  overruled  and  the  hearing  pro- 
ceeded. 

The  action  of  the  local  officers  in  overruling  the  motion  made  by  Lep- 
pin's counsel  was  proper,  as  the  only  pre-requisite  required  by  law  to 
give  the  local  officers  jurisdiction  is  due  notice  to  the  settler.  See  cases 
of  Edward  Wiswell  (6  L.  D.,  J65) ;  Doty  v.  Moffatt  (3  L.  D.,  278) ;  Hous- 
ton V.  Coyle  (2  L.  D.,  68). 

The  testimony  shows  that  about  July  12, 1884,  Leppin  broke  six  acres 
upon  the  tract  and  dug  a  hole,  which  he  terms  a  dug-out,  in  which  he 
put  hay  and  over  which  he  placed  brush.  Leppin  testified  that  on  the 
12th  of  July,  1884,  he  erected  a  small  shanty,  six  feet  long  and  five  feet 
wide,  built  of  boards  and  brush,  and  in  which  he  slept  ten  nights  in  July, 
ten  in  September,  and  fifteen  in  October,  1884.  In  this,  however,  he  is 
not  corroborated  by  any  of  his  witnesses.  On  the  contrary,  all  the 
other  witnesses  testified  that  there  was  no  shanty  or  other  structure  of 
any  kind  upon  this  tract  prior  to  October  26, 1884,  a  date  subsequent  to 
Hults'  homestead  entry. 

October  26, 1884,  Leppin  built  a  house,  which  he  afterwards  enlarged. 
He  also  built  a  stable,  and  dug  a  well,  his  improvements  in  all  being 
valued  at  about  $200.    He  resided  in  the  house  until  after  the  hearing. 

Hults  began  his  house  about  April  15,  1885,  moving  into  il  after  its 
completion  and  remaining  there  continuously  except  four  months,  dur- 
ing which  he  and  his  wife  worked  for  a  Mr.  Brown,  his  furniture  in  the 
meantime  remaining  on  his  homestead.  He  also  built  a  stable,  dug  a 
well  and  broke  seven  acres,  his  improvements  amounting  to  about 
$200. 

Both  the  pre-emptor  and  the  homesteader  are  poor  and  this  is  the 
reason  assigned  by  each  for  not  complying  more  fully  with  the  law. 
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December  2, 1886,  the  local  officers  recommended  that  Leppiu'^  final 
proof  be  rejected  and  that  the  Hults'  entry  be  held  intact. 

May  6, 1887,  yonr  office  reversed  this  decision  and  awarded  the  land 
to  Leppin  "  subject  to  his  completion  of  entry  in  due  form  upon  the 
proof  presented  and  held  the  homestead  entry  of  Hults  subject  thereto." 
From  this  decision  Hults  appealed  to  the  Department. 

Leppin  could  not  have  established  a  residence  in  the  hole  he  du^ 
upon  the  tract  which  was  utterly  unfit  for  human  habitation  and  which 
was  the  only  place  of  residence  he  had  on  the  land  at  the  time  Hults 
made  homestead  entry. 

Leppin  in  assertion  of  his  claim  to  enter  and  purchase  the  land,  under 
the  pre-emption  law,  elected  to  make  final  proof  in  the  face  of  the  re- 
corded notice  of  Hults  that  he  too  intended  to  claim  the  tract  under 
the  homestead  law.  Because  of  the  presence  of  this  adverse  claim, 
Leppin  must  stand  or  fall  by  the  record  ma^le  by  his  final  proof.  That 
record  shows  that  he  failed  to  comply  with  the  law  in  the  matter  of 
residence  and  improvement. 

A  pre-emptor  who,  in  the  presence  of  an  adverse  claim,  elects  to  make 
final  proof  must  abide  the  result  thereof  and  submit  to  an  order  cancel- 
ling his  filing,  in  the  event  that  his  proof  fails  to  show  compliance  with 
the  law.     Wade  v.  Meier  (6  L.  D.,  308). 

Your  decision  is  hereby  reversed. 


^  FIXAL  PROOF    EQUITABLE  ADJ^^DICATION. 

Judith  M.  Clarke. 

In  the  absence  of  protest  or  adverse  claim  an  entry  may  be  referred  to  the  Board  of 
Equitable  Adjudication,  where  the  testimony  of  the  claimant  and  his  final  affi- 
davit were  not  snbmitt-ed  before  the  officer  designated,  but  the  evidence  of  his 
witnesses  was  taken  in  accordance  with  the  notice. 

A  misdescription  of  the  land  in  the  published  notice  requires  republication  to  cure 
the  defect,  when  the  proof  already  submitted  may  be  accepted  in  the  absence  of 
protest. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  December 

7,  1888. 

I  have  considered  the  appeal  of  Jndith  M.  Clarke  from  tUe  decision  of 
your  office,  dated  Aagust  13, 1887,  suspending  her  pre-emption  cash 
entry  No.  1844  of  the  S.  i  of  the  NE.  J,  the  N.  J  of  the  SE.  J  of  Sec.  5, 
T.  20  K,  R.  4  W.,  [E.]  made  January  2,  1884,  at  the  Helena  land  office 
in  the  Territory  of  Montana,  and  requiring  her  to  make  new  publication 
and  new  proof. 

The  record  shows  that  the  register,  on  November  15, 1884,  published 
notice  of  the  claimant's  intention  to  make  final  proof  in  support  of  her 
claim  before  Willis  F.  Parker  a  notary  public  at  Great  Falls  in  said 
Territory,  on  December  27, 1884.    The  testimony  of  her  witnesses  was 
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taken  on  the  day  named,  and  before  the  officer,  as  advertised,  but  the 
testimoDy  of  the  claimaot  and  her  final  affidavit  were  taken  before  one 
Charles  L.  Spencer,  probate  judge  and  ex  officio  clerk  of  Ghotean  county 
in  said  Territory. 

The  final  proof  shows  that  the  claimant  was  duly  qualified  to  make 
said  eutry ;  that  she  complied  with  the  requirements  of  the  pre-emption 
law  and  departmeutal  regulations  thereunder  relative  to  inhabitancy 
and  improvement,  aud  if  the  land  had  been  properly  described  in  the 
notice  of  publication,  the  entry  could  very  properly  be  referred  to  the 
Board  of  Equitable  Adjudication  for  its  consideration.  But  a  careful 
examination  of  the  published  notice  shows  that  the  land  is  described 
as  being  in  Sec.  6,  T.20  K,  R.  "  8"  E.,  instead  of  "4"  E.  This  error  will 
require  a  new  publication  of  notice  containing  the  correct  description  of 
the  land.  If  such  republication  is  made  within  ninety  days  from  notice 
hereof  and  there  is  no  protest  and  no  obje(;tion  to  the  allowance  of  said 
entry,  the  final  proof  already  received  may  be  accepted  and  the  entry 
submitted  to  the  Board  of  Equitable  Adjudication  for  its  consideration. 
If,  however,  republication  is  not  made  as  required  herein,  then  the  entry 
must  be  canceled. 

The  decision  of  3'our  office  is  modified  accordingly. 


TIMBER  CULTURE   EXTRY—PKOCEEDIXGS   OX    SPECIAL    AGEXT'S  RE- 
PORT. 

Mary  H.  Bubnham. 

In  the  case  of  a  hearing  ordered  on  a  special  agent's  report,  it  is  competent  for  the 
eiitryman  to  show  acts  in  compliance  with  the  law,  performed  after  notice  of  the 
proceedings  instituted  on  said  report. 

First  Assistant  Secretary  MuJdrow  to  Commissioner  Stockslagevj  December 

7, 1888. 

I  have  considered  the  appeal  of  Mary  H.  Burnham  from  the  decision 
of  your  office  of  June  25, 1887,  holding  for  cancellation  her  timber  cul- 
ture entry,  No.  1526,  for  the  NW.  J  of  Sec.  26,  T.  129  N.,  E.  46  W., 
Fergus  Falls  district,  Minnesota. 

Said  entry  was  made  July  31, 1884,  and  was  held  for  cancellation  by 
your  office  November  17, 1885,  upon  the  report  of  a  special  agent,  that 
only  two  acres  of  the  land  had  been  broken  the  first  year  after  entrj' 
"  and  there  was  no  good  reason  why  the  law  had  not  been  complied 
with."  July  13,  1886,  a  hearing  was  ordered  for  the  claimant  to  show 
cause  why  the  entry  should  be  sustained,  and  was  had  December  20, 
1886. 

The  evidence  adduced  at  said  hearing  shows  that  the  claimant  f'm- 
ployed  and  paid  her  son,  George  W.  Burnham,  to  break  five  acres  the 
first  year  after  entry,  and  he  broke  from  two  and  a  half  to  three  acres 
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during  said  year,  and  testified  that  the  cause  of  his  not  breaking  five 
acres  was  the  excessive  dryness  of  the  land  and  that  one  of  his  horses 
died  while  he  was  plowing  the  land.  The  government  witness,  O.  R. 
liippitt,  corroborates  the  testimony  of  George  W.  Barnham  as  to  the 
dryness  of  the  land,  and  says  '^  the  opportunities  for  breaking  in  that 
season  were  not  good."  It  further  appears  that  the  claimant  employed 
and  paid  said  George  W.  Burnham  to  break  an  additional  five  acres 
for  the  second  year,  and,  during  the  second  year  and  before  the  hear- 
ing, he  had  broken  the  whole  ten  acres,  and  it  was  ^'  under  a  good  state 
of  cultivation." 

Your  office  held  the  entry  for  cancellation  on  the  ground  that  the 
claimant  ^^  can  not  claim  the  benefit  of  anything  done  after  the  date 
iNovember  20,  1885,  when  notice  of  the  proceedings  taken  on  the  agent's 
report  had  been  served  on  her." 

This  position  is  untenable.  The  rule  invoked  by  your  office  applies 
to  cases  of  contest,  in  which  the  rights  acquired  by  the  contestant  can 
not  be  defeated  by  a  claimant's  doing  the  requisite  amount  of  breaking, 
cultivation  or  planting  after  service  of  notice  of  the  contest.  It  has  no 
application  to  a  case  like  the  present  one,  where  there  is  no  contest  or 
adverse  claim  and  the  question  is  one  solely*  between  the  claimant  and 
the  government,  and  no  bad  faith  is  shown. 

You  are  instructed  to  allow  the  entry  to  remain  inta-ct,  subject  to  the 
claimant's  compliance  with  the  law  in  good  faith  during  the  life  time 
thereof.    The  decision  of  your  office  is  reversed. 


railuo ad  grant— inbemxity  withdrawal.. 

New  Oblbans  &  Pao.  E.  R.  Co.  v.  Legee. 

Under  the  language  of  section  twelve,  act  of  March  3, 1871,  it  was  not  competent  for 
the  Department  to  withdraw  from  the  operation  of  the  homestead  and  pre-emp- 
tion laws,  the  indemnity  belt  of  the  grant  to  the  New  Orleans  Pacific  Company. 

The  existence  of  snch  withdrawal  is  no  bar  to  the  allowance  of  a  homestead  entry. 

Secretary  Vilas  to  Commissioner  Stockslager  December  8,  1888. 

I  have  considered  the  appeal  of  the  New  Orleans  Pacific  Eailroad 
Company  from  your  predecessor's  decision  of  April  22, 1886,  allowing 
Simon  Leger  to  make  homestead  entry  of  the  SE.  J,  Sec.  9,  T.  8  S.,  E. 
3  E.,  L.  M.,  New  Orleans,  La. 

The  tract  was  selected  as  indemnity  on  the  28th  of  December,  1883. 
Leger  made  his  application  to  enter  January  25, 1886,  alleging  settle- 
ment in  the  summer  of  1878. 

Without  resting  the  decision  of  the  point  upon  the  authority  of  the 
Herring  case  (110  U.  S.,  27),  which  may  be  distinguishable  in  that  the 
settlement  rights  there  in  question  accrued  before  the  withdrawal ;  but 
in  accordance  with  the  principle  of  the  decision  in  the  case  of  Guilford 
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Miller  (7  L.  D.,  100),  I  concur  in  your  view  that  under  the  lan^aage  of 
section  12  of  theact  of  March  3, 1871  (16  Stat.,  573),  it  wasnotcoini>eteDt 
for  the  Department  to  withdraw  from  the  operation  of  the  homestead 
and  preemption  laws  the  indemnity  belt  of  the  grant  to  the  New  Or- 
leans Pacific  Company. 

Your  allowance  of  Leger's  entry,  notwithstanding  the  order  of  with- 
drawal, is  accordingly  affirmed. 


C'OMMUTATIOX—EQUITABLE  ADJUWICATIOX. 

Frank  W.  Hewit. 

A  commated  homestead  entry,  wherein  residence  was  not  established  within  six 
mouths  from  date  of  the  original  entry,  should  be  referred  to  the  Board  of  Eqai- 
table  Adjudication  for  its  action. 

In  final  proof  proceedings  publication  of  notice,  and  due  proof  thereof,  should  appear. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stocksla^er,  December 

3,  188S. 

I  have  considered  the  appeal  of  Franlc  W.  Hewit  from  the  decision  of 
your  office,  dated  June  1(>,  1887,  affirming  the  action  of  the  local  officers 
at  Valentine,  Nebraska,  refusing  to  accept  the  commntation  proof 
offered  by  said  Hewit  in  support  of  his  homestead  entry,  No.  1922,  dated 
July  17, 1884,  of  the  SW.  J  Sec.  12,  T.  33  N.,  K.  41  W.,  for  the  reason 
that  said  proof  was  unsatisfactory,  not  showing  improvements  ^^  safj^- 
cient  to  establish  the  good  faith  of  claimant." 

The  final  proof,  taken  before  the  clerk  of  the  district  court,  shows 
that  said  Hewit  was  a  native-born  citizen  of  the  United  States,  a  single 
man,  over  twenty-one  years  of  age ;  that  he  first  settled  upon  said  land 
on  July  17, 1884 ;  that  he  built  a  house,  and  established  a  residence  on 
said  land  on  April  25, 1885 ;  that  his  improvements  consist  of  a  frame 
house,  ten  by  twelve  feet,  with  one  door,  a  window,  a  well,  and  thirty 
acres  of  breaking — all  valued  at  $150;  tbat  his  residence  had  been 
'*  very  nearly  "  continuous  since  the  establishment  thereof. 

The  claimant,  in  answer  to  question  five,  testified : 

I  have  been  absent  several  times,  as  shown  by  affidavit  herewith,  bnt  have  made 
the  claim  my  home  and  have  had  no  other,  and  have  only  been  absent  when  my  cir« 
cumstances  made  it  necessary,  and  have  improved  and  cultivated  my  land  to  the  best 
of  my  ability. 

He  also  testifies  that  he  cultivated  thirty  acres  of  said  land  and 
raised  thereon  crops  for  two  seasons.  In  the  special  afOidavit,  above 
referred  to,  which  is  duly  corroborated,  the  claimant  swears  that  he 
made  entry  of  said  land  on  July  17,  1884,  and  commenced  the  erection 
of  a  house ;  that  he  was  then  absent  until  October-  8, 1884,  when  he 
returned  to  his  claim  and  found  his  improvements  removed;  that  he 
remained  a  short  time  and  was  then  absent  until  April  11,  1885,  when 
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he  retarned  and  erected  a  dwelling  koase,  commencing  permanent  resi- 
dence on  April  25,  1885,  and  remained  until  May  8,  1885 ;  that  be  then 
went  away  and  retarned  on  October,  1885,  and  lived  on  bis  claim 
until  ^November  15, 1885;  that  he  then  went  away  and  came  back  on 
April  6, 1886,  since  which  time  he  has  lived  on  his  claim  up  to  the  date 
of  said  proof,  namely :  October  8,  1886,  except  for  about  two  weeks, 
and  for  the  time  accounted  for  in  the  accompanying  affidavit,  when  he 
was  unavoidably  absent.  With  said  special  affidavit  was  filed  the 
certificate  of  H.  W.  Ilewit,  M.  D.,  sworn  to  on  September  2S^  1886,  in 
which  he  certifies  "that  Frank  Warren  Hewit  baa  been  watching  and 
taking  care  of  his  brother,  Dr.  J.  W.  Hewit,  of  Bellwood,  Nebraska^ 
who  has  been  sick  with  typhoid  fever  since  August  29,  1886,  and  is 
now  convalescincr,  but  will  not  be  able  to  be  up  before  October  3,  or  4^ 
1886.  This  certificate  is  corroborated  by  the  aftidavit  of  Dr.  S.  L. 
Brown,  and  also  by  the  affidavit  of  Dr.  J.  H.  Calkins. 

Tour  office  affirmed  the  action  of  the  local  office,  for  the  reason  that 
"  upon  examination  of  the  proof,  which  is  dated  October  8,  1886,  it 
does  not  seem  to  be  accompanied  by  the  cross-examination  required  by 
circular  of  December  15,  1885,  and  September  23,  1886." 

The  applicant  insists  that  the  action  of  your  office  was  erroneous,  for 
the  reason  that  bis  proof  shows  compliance  with  the  requirements  of 
law,  and  that,  in  fact,  a  cross-examination  was  made,  as  appears  from 
the  affidavit  of  the  officer  taking  said  proof,  filed  with  his  appeal.  Said 
affidavit  of  the  clerk  of  the  court  alleges  that  ^^  to  the  best  of  his  recol- 
lection and  belief,"  a  crossexamination  was  had  and  forwarded  with 
the  final  proof,  which  showed  that  said  Uewit  niade  said  entry  on  July 
17, 1884,  and  in  the  fall  of  1884  he  commenced  the  erection  of  a  house 
thereon,  in  which  he  remained  a  short  time ;  that  he  was  then  absent 
until  the  spring  of  1885,  when  he  returned  and  built  a  house  on  the 
claim  and  did  some  breaking,  remaining  about  one  month ;  that  be  was 
then  absent  until  the  fall  of  the  same  year,  when  he  returned  to  hi» 
claim,  and  remained  about  two  weeks;  that  he  was  then  absent  until 
the  spring  of  1886,  when  he  returned  and  resided  upon  the  land  unti} 
the  date  of  his  final  proof,  October  8,  1886,  except  that  he  was  absent 
during  the  day  or  part  of  the  time,  and  occasionally  at  night,  being  at 
work  in  the  village  of  Gordon,  about  five  miles  distant;  that  such  ab- 
sences were  necessary ;  that  he  was  also  absent  during  the  summer 
about  two  weeks  on  a  visit  to  the  Black  Hills  in  Dakota,  and  was  ab- 
sent four  or  five  weeks  immediately  preceding  the  date  of  his  proof,  and 
until  a  few  days  thereof,  in  attendance  upon  a  sick  brother,  whose  con- 
dition and  circumstances  required  claimant's  attention. 

The  claimant  has  also  filed  bis  affidavit,  dated  August  9, 1887,  in 
which  he  alleges  that  said  final  proof  was  accompanied  by  a  cross-ex- 
amination as  to  residence,  cultivation,  etc.;  that  since  said  October  8^ 
1886,  the  date  when  said  final  proof  was  made  claimant  has  resided 
upon  said  land  and  now  has  matured  thereon  thirty  acres  of  growing 
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crops;  that  his  baildings  and  improvements  on  said  land  represent  all 
the  money  he  has  been  able  to  make  since  making  his  said  entry,  and 
that  he  has  been  unable  to  make  other  or  greater  improvements  for  the 
want  of  necessary  funds. 

The  proof  shows  due  compliance  with  the  requirements  of  the  law  as 
to  improvement  and  cultivation.  The  claimant's  absence  appears  to  be 
satisfactorily  accounted  for  after  the  establishment  ot*  his  residence.  It 
appears,  however,  that  claimant  did  not  establish  his  residence  on  said 
land  until  after  the  expiration  of  more  than  six  months  from  the  date 
of  entry,  and  the  record,  as  j^resented,  fails  to  show  the  proof  of  pub- 
lication as  required.  If  the  publicatiou  was  duly  made,  the  claimant 
ought  not  to  be  subjected  to  the  expense  of  making  new  proof  and 
giving  new  notice,  unless  he  has  failed  to  comply  with  the  requirements 
of  the  law  as  to  residence,  cultivation,  and  improvement. 

It  would  seem  to  be  proper,  therefore,  since  there  is  no  adverse  claim- 
a.nt  and  no  protest,  that  the  final  proof  submitted  should  be  returned 
to  the  local  office,  with  directions,  if  the  claimant  has  made  due  proof 
of  notice  of  publication,  and  the  proof  was  made  in  accordance  with 
such  notice,  then  the  final  proof  should  be  approved  and  the  entry 
submitted  to  the  Board  of  Equitable  Adjudication  for  its  consideration. 
If  the  notice  of  intention  was  not  duly  given  and  the  final  proof  made 
in  accordance  therewith,  then  new  notice  should  be  given  and  new 
proof  should  be  made  within  sixty  days  from  notice  hereof. 

The  decision  of  your  office  is  modified  accordingly. 


SCHOOX.  GRANT— COAL  LANDS. 

State  of  Colorado. 

ApplicatioDS  to  file  coal  declaratory  statements  may  be  properly  received  for  sections 
sixteen  and  thirty -six,'  with  due  opportunity  accorded  the  State  to  show  cause 
why  the  same  should  not  be  allowed. 

Secretary  Vilas  to  A.  8agendorf^  Denver  Colorado^  December  10, 1888. 

I  am  in  receipt  of  your  communication  of  November  16th  instant,  re- 
ferring to  the  circular  of  the  General  Land  Office  of  June  11, 1888,  to 
registers  and  receivers,  as  follows: 

You  will  receive  applications  for  coal  declaratory  statements  on  sections  sixteen 
and  thirty-six,  upon  proper  allegations  made,  and  when  applications  to  purchase  are 
made  you  will,  under  paragraph  thirty  of  the  coal  regulations,  notify  the  proper  St>ate 
authorities  and  allow  thirty  days  within  which  to  show  cause,  if  any  exist,  why  the 
application  should  not  be  received. 

You  state  that  the  Board  of  Land  Commissioners  of  the  State  of  Colo- 
rado ask  a  consideration  of  said  order  by  this  Department,  and  request 
that  all  coal  declaratory  statements  heretofore  received  under  the  above 
order  be  canceled,  and  that  instructions  be  issued  to  the  local  officers, 
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directiug  that  no  filings  be  hereafter  accepted  without  a  regular  hear- 
ing. Said  request  is  based  upon  the  following  grounds :  First,  that 
the  title  of  the  State  to  agricultural  lands,  designated  as  sections  six- 
teen and  thirty-six,  attached  upon  the  filing  of  the  township  plats  in 
the  surveyor  general's  office ;  Second,  that  the  State  is  informed  and 
believes  that  no  coal  developments  were  made  upon  said  tract,  or  any 
indications  of  their  mineral  character  were  known  prior  to  survey; 
Third,  that  as  the  title  to  the  laud  vested  in  the  State  upon  its  admis- 
sion, and  no  adverse  claim  having  been  filed  for  a  term  of  years,  there- 
after, no  cloud  should  rest  upon  the  title  of  the  State  on  the  equivocal 
statements  or  allegations  of  applicants ;  Fourth,  that  these  landi»  do  not 
belong  to  the  public  domain,  and  are  not  open  to  settlement  as  agri- 
cultural lands,  or  subject  to  development  as  mineral  lands. 

I  see  no  objection  to  the  circular  complained  of.  The  grant  of  school 
lauds  to  the  State  of  Colorado  expressly  excepts  therefrom  all  mineral 
lands,  and  in  lieu  of  such  lands,  the  State  is  entitled  to  select  other 
lands  as  indemnity  therefor.  The  survey  of  the  public  lands  cfvuses  the 
grant  to  attach  to  the  16th  and  36th  sections  of  such  lands  only  as 
were  contemplated  by  the  grant,  and  may  pass  by  the  grant,  but  it 
does  not  fix  the  title  of  the  State  to  any  mineral  lands,  because  such 
lands  are  expressly  excepted  from  the  operation  of  the  grant,  and  if 
the  mineral  character  of  the  land  is  known  prior  to  certification,  other 
land  in  lien  of  said  16th  or  36th  sections  should  be  certified  to  the  State. 

I  can,  therefore,  see  no  objection  to  allowing  the  mineral  character  of 
the  land  to  be  asserted  and  pi*oved  by  persons  claiming  the  same  under 
the  mineral  or  the  coal  land  laws,  inasmuch  as  the  State  has  a  right  to 
appear  and  protest ;  but  in  all  such  cases  the  State  should  be  notified 
whenever  application  is  made  to  enter  a  16th  or  36th  section,  under  the 
coal  lands  law,  and  this  seems  to  be  contemplated  by  the  circular  com- 
plained of. 


PRACTICJE— DEATH  OF  CONTESTANT. 

HuRD  V.  Smith, 

As  the  right  of  the  contestant  is  personal,  bis  death,  occurring  during  the  pendency 
of  a  contest,  leaves  the  question  at  issue  as  between  the  entryman  and  the  gov- 
ernment. 

Secretary  Vilas  to  Commissioner  Stockslager^  December  10,  1888. 

This  record  presents  a  motion  for  review  of  departmental  decision 
dated  February  29, 1888,  in  the  case  of  Perley  P.  Hurd  v.  Harvey  E. 
Smith,  involving  the  NE.  J  Sec.  19,  T.  112,  R.  66,  Huron,  Dakota, 

Smith  made  homestead  entry  of  the  tract  August  31, 1882,  and  con- 
test charging  abandonment  was  initiated  by  Hurd  July  3, 1885.  A 
hearing  was  had  and  the  local  officers  recommended  the  dismissal  of 
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the  contest.  Yoar  office,  by  letter  of  June  1,  1885,  reversed  that  actioo 
and  held  the  entry  for  cancellation.  That  decision  was  affirmed  by  the 
department  as  above  st<'ited. 

In  the  motion  for  review  the  death  of  contestant  is  sagge^^ted,  and  on 
that  groand  it  is  asked  that  the  former  action  be  reconsidered  and  Smith 
allowed  to  perfect  his  entry. 

Affidavits  are  filed  to  the  effect  that  contestant  Hard  died  on  March 
21,  1887,  among  them  that  of  the  physician  who  attended  him  in  his 
last  illness;  that  the  contestee  Smith  has  since  August  1,  1883,  con- 
tinuonsly  resided  on  said  tract  with  his  family;  that  he  has  a  dwelling 
house  twelve  by  fourteen  feet  with  addition  ten  by  eighteen  feet,  valued 
at  $200,  a  barn  twelve  by  thirteen  feet,  worth  $100,  a  granary,  well, 
one  hundred  and  three  acres  in  cultivation,  and  that  the  improvements 
are  worth  $600. 

Notice  of  said  motion  was  served  on  the  attorneys  of  record  for  con- 
testant by  registered  letter  dated  March  9,  1888,  and  no  response  from 
them  has  been  received. 

In  the  case  of  Hotaling  v.  Currier  (5  L.  D.,  368)  where  the  death  of 
contestant  was  suggested  after  decision  in  his  favor  by  your  office,  it 
was  said : 

If  that  be  trae  I  see  no  reason  why  said  Currier  should  not  be  permitted  in  doe  time 
to  show  full  compliance  with  the  requirements  of  the  timber  culture  law. 

In  the  case  of  Morgan  v.  Doyle  (3  L.  D.,  5) — a  homestead  contest — 
where  a  charge  of  abandonment  had  been  sustained,  it  was  said : 

It  appears,  however,  from  the  affidavit  of  the  attending  physician  that  Morgan  died 
May  5,  1884,  and  by  ex|>ar^e  evidence  filed  by  Doyle,  it  is  shown  that  since  April,  1883, 
he  has  resided  continuously  upon  his  land  and  that  he  has  placed  improvement-s  thereon 
to  the  value  of  $800. 

Now  whatever  right  the  contestant  acquires  in  cases  of  this  natnre  is  by  virtae  of 
the  act  of  May  14,  1880  (21  Stat.,  140),  and  the  right  thereby  conferred  is  personal 
(Boyson  t^  Born,  9  C.  L.  O.,  61);  hence  the  case  as  it  now  stands,  is  entirely  between 
the  en  try  man  and  the  government. 

In  view  of  the  fact  that  Doyle  has  since  April,  1883,  complied  iu  all  reepect«  with 
the  law  and  shown  his  good  faith  by  extensive  improvements,  I  am  of  opinion  that 
his  entry  should  not  be  disturbed. 

See  also  Fitzsimmons  v.  Meder  (6  L.  D.,  93),  and  Easmnssen  v.  Rice 
(ibid,  755),  to  the  same  effect. 

Under  all  the  circumstances  of  this  case  the  motion  is  sustained,  the 
decision  complained  of  is  revoked  and  Smith  will  be  allowed  to  proceed 
under  his  liomestead  entry. 
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TIMBER   CULTURE    CONTEST— SPECULATIVE   ENTllY. 

Saylob  v.  Wilson. 

The  fact  that  the  entrymaD  executed  a  power  of  attorney,  containing,  among  other 
things,  authority  to  sell,  is  notsnfficient  to  warrant  the  conclusion  that  the  entry 
was  made  for  a  speculative  purpose. 

Secretary  Yilas  to  Commissioner  Stockslager,  December  10,  1888. 

I  have  considered  the  ease  of  S.  A.  Saylor  v.  William  A.  Wilson,  in- 
volving the  validity  of  the  latter's  timber  culture  entry  on  the  N.  ^  of 
the  ^W.  i,  the  SE.  J  of  the  NW.  J,  and  the  NE.  J  of  the  S  W.  1,  of  Sec. 
12,  T.  2  N.,  K.  31  E.,  in  the  La  Grande,  Oregon  land  district,  which 
comes  here  on  appeal  by  Wilson  from  the  decision  of  your  ofiSce  of  March 
4,  1886,  holding  his  entry  for  cancellation. 

The  contestant  alleges  abandonment,  and  that  the  entry  was  made 
for  speculative  purposes. 

The  first  allegation  is  unsupported,  and  the  only  real  issue  is  made 
on  the  last.  Your  decision  is  referred  to  for  the  facts-bearing  on  the 
question  to  be  determined. 

The  only  question  presented  by  the  case  is  as  to  the  sufficiency  of  the 
evidence  to  warrant  the  finding  that  appellant's  entry  was  made  for 
speculative  purposes,  for,  if  so  made,  it  was  fraudulent  and  should  be 
canceled.  The  only  evidence  tending  to  show  a  speculative  intent  is  a 
power  of  attorney,  executed  by  said  Wilson  three  months  and  a  half 
after  his  entry  was  made,  authorizing  one  Sargent  <^  to  improve,  attend 
to,  cultivate,  sell  or  dispose  of  my  certain  timber  culture  ^ — describing 
the  land  embraced  in  said  entry.  Your  office  holds  this  evidence  suffi- 
cient to  show  that  the  entry  was  made  for  speculative  purposes.  With 
this  opinion  I  can  not  agree. 

Some  of  the  facts  found  in  this  case  are  well  calculated  to  excite  the 
suspicion  that  Wilson's  entry  was  made  in  the  interest  of  Sargent,  but 
suspicion,  however  violent,  does  not  constitute  proof,  and  Sargent 
swears  that  he  has  no  interest  in  the  land,  except  as  Wilson's  agent. 
It  must  also  be  borne  in  mind  that  when  Wilson  entered  the  land  he  swore 
that  it  was  for  his  own  exclusive  use  and  benefit,  and  "  not  for  the  pur- 
pose of  speculation  or  directly  or  indirectly  for  the  use  or  benefit  of  any 
other  person."  The  proof  shows  that  Sargent  had,  as  Wilson's  agent, 
the  charge  of  other  property  belonging  to  Wilson  besides  this  claim,  to 
wit :  town  lots,  notes  and  accounts,  and  it  fails  to  show  that  Wilson  or 
Sargent  ever  ottered  to  sell  said  claim.  The  authority  to  sell  contained 
in  said  power  of  attorney  does  not  of  itself  show  bad  faith  and  is  not 
inconsistent  with  good  faith.  In  certain  possible  contingencies  such  a 
power  might  become  necessary  to  prevent  the  entryman  from  suffering 
great  inconvenience  or  pecuniary  loss.  Where  an  act  of  a  party  is  con- 
sistent with  good  faith,  and  such  act  furnishes  the  only  suspicion  of 
bad  faith,  the  inference  of  fraudulent  intent  can  not  be  fairly  drawn. 
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The  proof  failiDg  to  show  abandonment  or  that  the  entry  was  made 
for  speculative  purposes,  the  contest  must  be  dismissed,  and  appellant's 
entry  will  remain  intact.  The  decision  of  your  office  is  therefore  re- 
versed. 


PRACTICE— APPEAL— CERTIORARI. 

Pettit  V.  Buffalo  Gold  &  Silver  Mg.  Co. 

When  ic  is  made  to  appear  that  the  sapervisory  authority  of  the  Secretary  shoald  be 
exercised  in  the  disposition  of  a  case,  an  application  for  certiorari  shoald  be 
granted,  whether  the  information  Is  formally  laid  before  the  Department  or 
otherwise. 

Secretary  Vilas  to  Commissioner  Stockslagery  December  10,  1888. 

This  is  an  application  for  certiorari  filed  by  Caroline  S.  Pettit,  alleg- 
ing as  follows,  to  wit: 

That  your  petitioner  as  claimant  of  the  Brick  Pomeroy  Lode,  having  tiled  her  pro- 
test, under  oath  tind  duly  corroborated,  charging  that  the  Silver  Tide  Lode  claim  as 
surveyed,  applied  for,  aud  entered,  embraces  ground  occupied  by  the  Brick  Pomeroy 
claimant  as  a  dumping  ground,  and  does  not  fall  within  the  limits  of  the  Silver  Tide 
claim  as  located,  nor  follow  the  course  of  the  vein. 

That  a  hearing  was  ordered  upon  said  protest,  which  was  decided 
adversely  to  petitioner  by  the  local  office  who  also  refused  a  rehearing, 
applied  for  by  claimant,  on  the  ground  of  newly  discovered  evidence; 
that  from  said  decisions  protestant  appealed  to  the  Commissioner  of  the 
General  Laud  Office,  aud  that  said  decision  of  the  local  officers  was 
affirmed  by  your  office,  aud  said  appeals  were  dismissed.  That  within 
the  time  allowed  for  appeal  from  said  decision  by  the  rules  of  practice^ 
petitioner  filed  an  appeal  to  the  Department,  which  your  office  refused 
to  submit,  upon  the  ground  that  protestant,  who  stands  solely  in  the 
relation  of  amicus  curice  has  no  right  of  appeal. 

Beserving  for  consideration  the  question  whether  the  applicant  here 
has  a  right  of  appeal  or  not,  her  allegations,  that  ''  the  Silver  Tide 

Lode  claim  as  surveyed,  applied  for  aud  entered does 

not  fall  within  the  limits  of  the  Silver  Tide  claim  as  located,  nor  fol- 
low the  course  of  the  vein,"  are  of  so  serious  a  character,  asserting  a 
failure  to  comply  with  essential  prerequisites  to  the  obtaining  of  a  pat- 
ent, that  a  proper  case  is  presented  thereby,  if  true,  for  the  exercise 
of  that  just  supervision  which  the  law  vests  in  the  Secretary  of  the 
Interior  over  all  proceedings  instituted  to  acquire  portions  of  the  pub- 
lic lands:  a  supervision  which  should  be  exercised  whether  the  informa- 
tion which  puts  it  in  motion  is  laid  before  the  Secretary  formally  or 
otherwise. 

You  will  therefore,  on  receipt  hereof,  certify  up  to  this  Department 
the  papers  in  the  matter  referred  to  for  investigation  and  such  action 
as  may  be  deemed  appropriate. 
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PRIVATE    CASH    ENTRY-ACT    OF    JULY    «,    1864. 

Charles  P.  Bedell. 

A  private  entry  for  land  increased  in  price  by  the  grant  to  .the  Northern  Pacific,  made 
when  the  record  in  the  local  office  showed  the  land  subject  thereto,  may  be  re- 
ferred to  the  Board  of  Equitable  Adjudication  on  the  additional  payment  of  one 
dollar  and  twenty  five  cents  per  acre. 

Secretary  Vilas  to  Commissioner  Stocksla^er^  December  10, 1888. 

I  have  coDsidered  tbe  appeal  of  Charles  P.  Bedell  from  the  decision 
of  yoar  office,  dated  June  0,  1887,  holding  for  cancellation  his  private 
cash  entry,  No.  U17,  of  lots  2  and  3  of  Sec.  2,  T.  1  N.,  R.  4  E.,  made 
September  6,  1870,  at  the  Vancouver  land  office,  in  the  Territory  of 
Washington. 

The  record  shows  that  your  office,  on  July  11, 1876,  suspended  said  en- 
try, for  the  reason  that  the  tracts  were  not  subject  to  private  sale  at  the 
date  of  said  entry,  because  they  were  within  the  limits  of  the  withdrawal 
of  August  13,  1870,  for  the  benefit  of  the  Northern  Pacific  Railroad 
Gompany  under  its  grant  by  act  of  Congress  approved  July  2, 1864  (13 
Stat.,  365),  which  act  increased  the  even  sections  within  said  limits  to 
two  dollars  and  fifty  cents  per  acre,  and  reserved  them  to  homestead 
and  pre-emption  settlers. 

Your  office  further  advised  the  local  officers  that  there  was  a  bill 
then  pending  in  Congress  for  the  relief  of  such  cases,  and  that  no  action 
would  be  taken  by  your  office  upon  said  entries,  unless  the  claimants 
should  desire  to  have  their  entries  canceled  and  receive  back  the  pur- 
chase money. 

It  appears  that  the  entry  covers  only  49.92  acres,  and  that  at  the  date 
thereof  the  local  office  had  received  no  notice  of  any  withdrawal.  The 
land  had  been  once  offered,  and,  so  far  as  the  record  in  the  local  office 
showed,  the  land  was  subject  to  private  entry.  Moreover,  the  entry- 
man,  as  appears  from  his  corroborate^  affidavit  has  built  a  substantial 
frame  house  upon  said  land  and  made  valuable  improvements  thereon 
TForth  more  than  one  thousand  dollars. 

It  is  true  that  the  sixth  section  of  said  act  provides,  that  ^'  the  re- 
served alternate  sections  shall  not  be  sold  by  the  government  at  a  price 
less  than  two  dollars  and  fifty  cents  per  acre,  when  offered  for  sale.'^ 
But,  in  view  of  all  of  the  circumstances  of  the  case,  as  above  set  forth,  I 
am  of  the  opinion  that  the  entryman  should  be  permitted  to  pay  the 
full  amount  required,  and,  in  case  he  shall  pay  the  additional  amount, 
namely  one  dollar  and  twenty-five  cents  per  acre,  within  thirty  days 
from  due  notice  hereof,  the  same  should  be  accepted,  and  the  entry 
referred  to  the  Board  of  Equitable  Adjudication  for  its  consideration. 
If  the  claimant  shall  fail  or  refuse  to  make  such  payment,  within  the 
time  designated,  said  entry  will  be  canceled. 

The  decision  of  your  office  is  modified  accordingly. 
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TIMBER  LAND  ENTRY-EQUITABLE  ADJtTDICATION. 

Orlando  Blackman. 

A  timber  land  entry  may  be  referred  to  the  Board  of  Equitable  At^adication  where 
the  proof  was  not  submitted  within  ninety  days  from  the  date  of  the  published 
notice,  but  due  compliance  with  the  law  and  regulations  was  shown  in  other 
respects. 

Secretary  Vilas  to  Commissioner  Stockslager^  December  10,  1888. 

I  have  considered  the  appeal  of  OrlaDdo  Blackman  from  your  decis- 
ion of  September  10, 1887,  rejecting  his  application  to  parchase,  under 
the  act  of  June  3,  1878,  the  SE.  J  of  the  NE.  J,  and  Lot  1,  Sec.  4,  T.  25 
]Sr.,  E.  7  E.,  Olympia,  Washington  Territory. 

The  record  shows  that  Blackman  filed  his  application  to  purchase 
March  18, 1887,  and  that  notice  was  posted  and  published  according  to 
law.  June  16,  the  ninetieth  day  from  the  date  of  filing  said  application, 
the  local  officers  canceled  the  same.  June  18, 1887,  proof  and  payment 
were  tendered  and  rejected  on  the  ground  that  they  were  not  made 
within  ninety  days  from  the  date  of  the  published  notice. 

From  this  action  Blackman  appealed  to  your  office  and  on  September 
10, 1887,  the  same  was  affirmed.  From  this  decision  Blackman  ap- 
pealed to  the  Department. 

No  adverse  claim  has  been  filed  against  Blackman's  application.  He 
was  duly  qualified  to  make  the  entry  and  purchase  and  his  application 
was  made  in  accordance  with  the  rules  and  regulations.  I^otice  of  said 
application  was  posted  and  published  in  the  manner  and  during  the 
time  required  by  the  statute. 

The  proof  submitted  shows  that  the  land  was  unfit  for  cultivation, 
was  heavily  timbered  and  would,  if  cleared,  be  unfit  for  cultivation  by 
reason  of  its  being  high,  rocky,  and  dry,  and  further  that  it  was  unoc- 
cupied, without  improvements  and  that  there  are  on  it  no  indications 
of  gold,  silver,  cinnabar,  copper  or  coal. 

The  only  objection  made  by  your  office,  as  a  ground  for  rejecting  the 
proof  is  that  Blackman  was  two  days  late  in  making  proof  and  pay- 
ment. He  submitted  an  affidavit  in  which  he  stated  that  he  believed 
he  was  entitled  to  three  months  instead  of  ninety  days  in  which  to  offer 
proof  and  payment. 

The  purpose  and  object  of  the  law  seems  to  have  been  fully  met  and 
by  proof  of  a  character  which  was  in  accordance  with  the  regulations 
and  practice  of  the  laud  department.  There  is  nothing  tending  to  show 
any  fraud  or  attempted  fraud  on  the  part  of  the  claimant.  I  think  there 
has  been  such  a  substantial  compliance  with  the  law  on  the  part  of  the 
entryman  as  to  warrant  the  reference  of  this  case  to  the  Board  of  Equit- 
able Adjudication  for  action  under  sections  2450  to  2457  of  the  Revised 
Statutes. 

You  will  therefore  please  certify  the  case  to  the  Board  of  Equitable 
Adjudication  for  the  action  of  that  tribunal. 
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PRACTICE— REVIEW— EVIDENCE— CONTINUANCE. 

Smith  v.  Smart. 

ObjecUon  to  the  manner  in  which  teatimony  was  taken  comes  too  late,  when  raised 
for  the  first  on  motion  for  review. 

A  continaancei  on  the  ground  of  absence  of  connsel,  or  witnesses,  should  be  denied 
where  a  showing  of  due  diligence  is  not  made. 

Refusal  of  the  officer  before  whom  the  testimony  was  taken  to  allow  a  continuance, 
is  not  a  good  ground  for  review,  where  exception  to  such  action  was  not  taken 
beluw. 

The  rights  of  a  party  should  not  be  affected  by  testimony  offered  in  another  case,  to 
which  he  was  not  a  party  and  bad  not  opportunity  to  reply. 

Objection  to  the  affidavit  of  contest  will  not  be  considered,  when  raised  fpr  the  first 
time  on  motion  for  review. 

Secretary  Vilas  to  Commissioner  Slocksla^er^  December  10, 1888. 

W.  F.  Smart,  defendant  in  the  above  stated  case,  by  his  attorneys, 
S.  S.  Heukle  and  John  A.  Sibbald,  files  a  motion  for  review  of  the  deci- 
sion of  the  Department,  of  July  24, 1888  (7  L.  D.,  63),  reversing  the 
decisionof  your  office  dismissing  the  contest  in  the  above  case,  upon 
the  following  grounds : 

Because  the  testimony  in  this  case  was  taken  without  authority  from  the  register 
and  receiver. 

Because  of  other  irregularities  and  errors  apparent  in  the  proceedings  and  record  of 
the  case. 

Because  the  affidavit  of  contest  is  fatally  defective. 

Because  this  contest,  with  ten  or  twelve  others,  originated  in  a  combination  of  cer- 
tain persons  against  the  defendant  Smart  and  his  brothers. 

In  support  of  the  first  ground  of  error,  it  is  alleged  that  said  testi- 
mony was  taken  before  J.  F.  Ford,  a  notary  public,  and  that  no  com- 
mission was  issued  and  signed  by  the  register  and  receiver  authorizing 
said  Ford  to  take  said  testimony ;  that,  if  any  commis£>ion  was  issued, 
it  was  not  returned  with  the  testimony,  and  that  if  the  order  endorsed 
upon  the  back  of  the  contest  affidavit  is  the  commission  to  take  the  testi* 
mony  in  this  case,  it  was  not  signed  by  the  register  and  receiver.  No 
objection  to  this  irregularity  was  made  at  the  time  of  the  hearing,  or 
before  the  register  and  receiver,  or  before  your  office,  and  it  is  now  too 
late  to  raise  the  objection  on  motion  for  review  of  the  departmental  de* 
cision,  it  appearing  that  at  the  hearing  A.  B.  Smart  appeared  as  the 
agent  and  representative  of  claimant,  and  it  not  being  shown  that  he 
did  not  have  notice  of  said  irregularity,  prior  to  the  filing  of  this  motion. 

The  ''  defects  and  irregula^rities  apparent  in  the  proceedings  and  rec- 
ord of  the  case,"  complained  of  in  the  second  ground  of  error,  are  sub- 
stantially as  follows:  That  the  contest  affidavit  is  endorsed,  "Hearing 
at  office,  October  21, 1888"  (evidently  intended  for  18S5),  whereas  the 
published  notice  directs  the  return  of  the  papers  to  his  office,  "  when 
and  where  they  will  be  examined  and  decision  rendered  therein  October 
3263— VOL  7 32 
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25, 1885;"  that  the  record  does  not  8ho\^  '^  when,  where  and  at  what 
hour  said  testimony  was  taken ; "  nor  that  the  witnesses  were  first  sworn 
to  testify;  nor  that  it  was  sealed  up,  and  the  title  of  the  case  endorsed 
on  the  envelope ;  nor  when  the  package  was  opened  at  the  local  office; 
nor  that  Ford  promptly  transmitted  the  testimony  by  mail  or  express. 

It  does  not  appear  how  the  claimant's  rights  were  affected  by  these 
alleged  irregularities,  and  if  he  could  liave  taken  advantage  of  them  at 
any  time,  it  is  now  too  late  to  complain  of  them,  having  failed  to  take 
advantage  of  them  before  the  local  office,  or  in  his  appeal  to  your  office 
from  these  decisions. 

The  defendant  further  complains  that  the  notary  made  no  record  of 
his  refusal  to  grant  the  defendant  a  continuance,  but  that  he  was 
treated  with  contempt  and  refused  recognition,  and  that  the  only  evi- 
dence of  the  refusal  is  the  fact  that  he  did  not  adjourn  the  hearing. 

It  is  true  that  on  said  hearing  Smart  moved  for  a  continuance  of  the 
case,  upon  the  ground  that  he  had  engaged  Washburn  &  Curry  to  de- 
fend said  suit,  from  whom  he  received  a  letter,  stating  that  they  coald 
not  attend  the  trial  on  that  day,  but  he  did  not  show  that  he  had  em- 
ployed counsel  in  time,  nor  was  any  reason  shown  why  they  could  not 
attend.  Be  also  moved  to  continue,  upon  the  ground  of  the  absence  of 
material  witnesses,  but  it  was  shown  on  the  trial  that  at  least  one  of 
the  witnesses  had  the  consent  of  Smart  not  to  appear  on  that  day,  and 
it  was  not  shown  that  he  had  exercised  due  diligence  in  procuring  the 
attendance  of  the  other  witnesses.  It  was  upon  this  ground  that  the 
continuance  was  refused,  and  the  Department  held  that  such  continu- 
ance was  properly  refused.    I  see  no  error  in  this  ruling. 

Besides,  no  objection  to  such  alleged  refusal  was  made  by  the  claim- 
ant before  the  register  and  receiver,  or  before  your  office,  on  appeal 
from  their  decision,  and  the  alleged  error  therein  can  not  be  considered 
on  the  motion  for  review. 

It  is  further  alleged  in  this  motion  that  the  agent  of  claimant  was  not 
permitted  to  appear  in  his  behalf  and  cross  examine  the  witnesses ;  but 
the  record  shows  that  while  objection  was  made  to  his  appearing  for 
claimant  without  showing  written  authority  therefor— certain  objec- 
tions were  made  upon  the  direct  examination  of  the  witnesses,  which 
are  noted  in  the  record,  and  said  witnesses  were  cross  examined.  It  is 
reasonable  to  presume  that  the  objections  were  made  and  that  the  cross 
examination  of  the  witnesses  was  conducted  by  the  agent  of  the  claim- 
ant. The  record  does  not  show  that  claimant's  agent  was  refused  i>er- 
mission  to  offer  proof,  and  if  it  did  he  should  have  taken  exception  to 
the  action  of  the  notary  before  the  local  officers. 

A  third  ground  of  objection  is  that  the  affidavit  is  fatally  defective, 
but  no  objection  was  made  to  said  affidavit  before  the  local  officers  or 
before  the  Commissioner,  nor  was  it  made  before  this  Department, 
when  the  case  was  here  on  appeal  from  the  decision  of  your  office,  and 
these  questions  can  not  be  raised  for  the  Urst  time  upon  a  motion  for 
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'teviewy  after  a  hearing  has  been  had  upon  said  affidavit  and  decision 
•rendered  thereon. 

The  remaining  ground  of  objection  is,  that  this  contest,  with  ten  or 
twelve  others,  originated  in  a  combination  of  certain  persons  against 
the  defendant  Smart  and  his  brothers. 

I  do  not  see  from  anything  set  up  in  the  motion  for  review  that  this 
alleged  combination  against  the  defendant  and  others  can  in  any  way 
afiect  this  case.  The  applicant  does  not  show  that  the  alleged  com- 
bination against  the  several  entrymen  contributed  in  any  manner  to 
.prevent  this  claimant  from  complying  with  the  law. 

He  alleges  that  the  evidence  in  the  case  of  Hackett  v,  W.  E.  Smart, 
which  was  dismissed  by  the  Commissioner,  April  25, 1888,  shows  clearly 
the  facts  indicating  a  conspiracy  and  the  persons  engaged  in  it;  that 
said  Hackett  also  aided  and  assisted  E.  L.  Smith,  the  contestant  in  the 
present  case,  and  that  in  the  case  of  Farnsworth  v.  A.  B.  Smart,  now 
before  the  Department  on  appeal,  the  local  officers  recommended  the 
'dismissal  of  the  contest,  saying : 

This  contest)  from  the  evidence  and  statements  of  counsel  and  witnesses,  seems  to 
be  a  sort  of  community  feud. 

He  therefore  asks  that  the  record  in  these  cases  be  considered  in  de- 
termining this  case,  for  the  purpose  of  showing  a  conspiracy,  and  thai 
said  contest  was  not  initiated  in  good  faith,  presumably  for  the  purpose 
•of  showing  that  the  contest  should  be  dismissed  ;  and  that  although 
the  entrymen  may  not  have  complied  with  the  law  at  the  date  of  con- 
test, yet  as  the  question  would  then  be  solely  between  the  government 
and  the  entryman,  he  might  still  be  allowed  to  perfect  his  entry  within 
the  thirteen  years  allowed  by  law. 

It  does  not  appear  that  the  claimant  did  not  have  knowledge  of  this 
alleged  conspiracy  at  the  time  of  the  contest,  and  this  defence  should 
have  been  made  at  the  hearing  of  the  case,  or  before  your  office. 

The  rights  of  the  contestant  in  this  case  should  not  be  affected  by 
the  testimony  offered  in  another  case  to  which  he  was  not  a  party  and 
had  not  opportunity  to  reply. 

The  evidence  in  this  case  fully  sustains  the  finding  of  the  local  office, 
that  claimant  had  failed  to  comply  with  the  law,  as  to  planting  and  cul- 
tivation during  the  third  and  fourth  years  after  entry.  The  witness 
who  did  the  planting  testified  that  the  seeds  were  so  wormy  as  to  be 
materially  damaged,  and  that  upon  calling  the  attention  of  Smart,  the 
agent,  to  this  fact  and  that  he  did  not  believe  they  would  grow,  he  was 
told  by  Smart  to  mind  his  own  business.  He  further  testified  that 
these  seeds  failed  to  grow. 

It  was  also  shown  by  the  testimony  that  in  April  of  the  fourth  year, 

which  ended  May  25, 1885,  the  ten  acres  were  replowed  and  cultivated 

in  ash  seeds ;  that  the  planting  was  done  with  a  clipper  press  wheat 

drill,  and  the  tree  seeds  and  wheat  were  sown  together  in  drills,  one 

inch  apart  and  four  feet  wide ;  that  the  harvesting  of  the  wheat  was 
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done  with  a  twine  binding  harvester,  and  not  in  Huch  a  manner  as  to 
protect  small  trees,  if  any  had  been  growing  on  the  land. 

It  was  further  shown  by  the  evidence  that  this  was  not  the  asoal 
way  of  planting  tree  seeds;  that  there  was  no  cultivation  of  the  land 
after  the  tree  seeds  were  planted,  and  that  there  were  no  trees  grow- 
ing on  the  land  at  the  date  of  the  contest,  August  12, 1883. 

It  was  held  by  the  Department,  that  the  information  commuaicated 
by  the  agent  of  the  defective  quality  of  the  tree  seeds  planted  in  the 
thiid  year  was  sufQcient  to  bind  the  principal,  and  that  the  claimant  is 
responsible  for  the  negligence  of  his  agent  in  planting  such  seeds*  It 
was  therefore  held  that  the  allegation  of  failure  to  comply  with  the  law 
in  th^  third  year  was  sustained,  and  that  this  failure  was  not  cured  by 
what  was  done  upon  the  ten  acres  during  the  fourth  year. 

It  being  shown  that  the  planting  duriug  the  fourth  year  was  improp> 
erly  done,  and  that  the  harvesting  of  the  wheat  from  the  land  was  done 
in  such  a  manner  as  not  to  protect  the  small  trees,  the  claimant  is  there- 
fore responsible  for  the  failure  to  grow,  and  no  evidence  has  been  pro- 
duced showing  that  said  planting  was  successful. 

I  see  no  reason  for  disturbing  the  decision  of  the  Department  of  July 
24,  1888,  and  the  motion  is  therefore  denied. 


HOMESTEAD  CONTEST    PRACTICE    ACT  OF  JUKE  15,  1880. 

Arnold  v.  Hildreth. 

The  death  of  the  appellee,  after  dae  notice  of  appeal,  will  not  deprive  the  Department 
of  jurisdiction  to  render  a  decision  on  the  qacHtious  raised  by  said  appeaL 

Tbfi  preference  right  of  a  contestant  cannot  be  defeated  by  an  application  of  the  en- 
trynian  to  purchase  under  the  act  of  June  15, 1880,  made  during  the  pendency  of 
the  contest. 

The  rule  laid  down  in  Friese  v,  Hobson  governs  in  all  cases  not  finally  adjudicated 
prior  thereto. 

Secretary  Vilas  to  Commissioner  Stockshiger^  December  11, 1888. 

This  is  a  motion  filed  by  Weeks  and  Wells,  transferees  of  Orville  Hil- 
dreth,  for  review  of  the  decision  of  the  Department  of  August  27, 1887, 
directing  the  cancellation  of  the  entry  of  Orville  Hildreth,  made  under 
the  act  of  June  15, 1880. 

By  decision  of  the  Department  of  June  9, 1888(6  L.  D.,  779),  you  were 
directed  to  return  this  application  to  Messrs.  Weeks  and  Wells  to  have 
service  perfected  on  contestant  Arnold. 

Said  motion  having  been  served,  and  objections  to  a  reconsideration 
of  said  case  having  been  tiled,  it  is  now  before  me  for  consideration. 

The  question  involved  in  the  decision  of  the  Department  of  Angust 
29,  1887,  was,  whether  Hildreth  was  entitled  to  purchase  the  tract  em- 
bract^d  in  his  homestead  entry,  under  the  act  of  June  15,  1880,  in  the 
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face  of  Arnold's  contest.  The  local  officers  allowed  Hildreth  to  pur- 
chase, which  action  was  affirmed  by  your  office^  but  the  Department  by 
said  decision  of  August  29,  1S87,  held  that  the  contest  of  Arnold  could 
not  be  defeated  by  the  application  of  the  entryman  to  purchase  under 
the  act  of  June  15, 1880;  nor  by  the  allowance  of  such  entry  by  the 
local  officers. 

In  this  application  it  is  alleged  that  Hildreth  died  in  the  fall  of  1885, 
shortly  after  making  his  cash  entry,  and  that  applicants  became  the 
purchasers  of  said  land  July  20, 1887,  and  have  had  no  notice  of  any 
contest  nntil  recently,  that  they  are  not  advised  that  any  action  was 
taken  on  behalf  of  Bildreth,  or  his  heirs,  in  resistance  of  the  contest 
after  his  death,  and  that  no  disposition  of  the  contest  has  been  made 
by  the  local  officers,  and  that  it  remains  undecided  at  this  date. 

The  allegation  that  the  local  officers  have  made  no  disposition  of  said 
•contest  was  based  upon  the  fact  that  the  receiver  failed  to  file  an  opin- 
ion  in  this  case  after  the  evidence  had  been  submitted,  but  the  record 
was  transmitted  to  your  office,  with  the  appeal  of  Arnold  from  the  ac- 
tion of  the  local  office,  allowing  the  cash  entry  of  Hildreth. 

Passing  upon  this  question,  the  Department  in  its  decision  of  June  9, 
1888,  said : 

The  irregnlarities  of  the  local  officers  did  not  deprive  the  CoinraissioDer  of  jnriadio- 
lion  to  pass  upon  that  question,  because  Arnold's  appeal  brought  up  the  entire  record, 
■and  his  rights  depended  upon  a  determination  of  that  issue.  Upon  the  record  of  evi- 
-dence  before  him  taken  on  the  hearing,  the  Commissioner,  by  virtue  of  his  super- 
visory power  over  the  disposition  of  the  public  lauds,  had  full  Jurisdiction  in  the 
case  to  render  decision  thereon  as  the  tribunal  of  original  jurisdiction. 

The  appeal  of  Arnold  from  the  action  of  the  local  officers  was  taken  prior  to  the 
^eath  of  Hildreth,  and  the  Commissioner  thereby  acquired  jurisdiction  to  pass  upon 
the  quest  ions  presented  by  said  appeal,  and  to  render  judgment  thereon,  but  it  is 
alleged  by  the  applicants  that,  at  the  time  the  appeal  was  filed  by  Arnold  from  the 
•decision  of  the  Commissioner  Hildreth  was  dead  and  his  estate  was  unrepresented. 
The  death  of  Hildreth  had  not  been  suggested  when  the  decision  of  the  Department 
•of  August  29,  lti87,  was  rendered,  but  it  appeared  from  the  record  that  service  of  the 
appeal  was  ma€le  upon  Alvin  Hildreth,  the  attorney  for  the  entryman.  If  it  be  true, 
as  alleged  by  the  applicants,  that  Hildreth  was  dead  when  said  appeal  was  taken, 
the  Department  could  not  acquire  jurisdiction  of  said  appeal,  unless  said  estate  was 
at  that  time  represented,  and  service  of  said  appeal  was  made  upon  the  representa- 
tive of  said  estate,  or  the  attorney  of  said  representative. 

Therefore  the  only  question  to  be.  considered  in  this  case  is  on  the 
service  of  the  appeal  from  the  decision  of  your  office  of  September  22, 
1885,  affirming  the  action  of  the  local  office  allowing  the  cash  entry  of 
Hildreth,  made  under  the  act  of  June  15, 1880.  If  Hildreth  was  in  life 
at  the  date  the  appeal  was  taken  from  the  action  of  your  office  of  Sep- 
tember 22, 1885,  the  Department  acquired  jurisdiction  of  the  case  upon 
said  appeal,  and  could  therdafter  proceed  to  adjudicate  and  dispose  of 
said  appeal,  although  Hildreth  may  not  have  been  in  life  at  the  date  of 
ithe  departmental  decision. 

It  is  alleged  by  Messrs.  Weeks  and  Wells,  in  their  affidavits  made  in 
.support  of  their  motion  for  review,  that  **Orville  Hildreth,  the  above 
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Bamed  entryman,  is  now  dead,  and  as  deponent  is  informed  and  believes- 
his  death  occurred  in  the  fall  of  1885." 

In  response  to  this  sworn  statement,  made  upon  information  and  be- 
lief, the  contestant,  Arnold,  files  his  own  affidavit,  in  which  he  swears 
that: 

Orville  Hildreth  died  dariug  the  month  of  March,  1887;  instead  of  in  the  year  1685, 
and  that  his  means  of  knowing  such  to  be  the  fact  is  that  deponent  assisted  in  laying 
ont  and  attended  the  funeral  of  said  Orvilie  Hildreth. 

This  affidavit  is  corroborated  by  the  affidavit  of  Dr.  D.M.Slemmons,. 
the  attending  physician  in  his  last  illness,  who  swears  that  Orville  Hil- 
dredth  died  about  March  8,  1887 ;  that  he  visited  Hildreth  the  day 
before  he  died,  and  his  memorandum  shows  that  his  last  visit  was  made 
March  8,  1887.  This  testimony  is  also  corroborated  by  the  affidavits  of 
H.  W.  Arnold  and  Wilson  H.  Arnold. 

The  Department,  in  its  decision  of  June  9, 1888,  having  directed  that 
service  of  this  motion  be  made  upon  Arnold,  with  a  view  to  giving  him. 
the  opportunity  to  deny  the  allegation  as  to  the  death  of  Hildreth,  and 
said  affidavits  having  been  served  on  Messrs.  Weeks  and  Wells,  who* 
do  not  controvert  the  facts  alleged  therein  as  to  the  death  of  said  Hil- 
dreth, it  is  evident  that  the  Department  had  jurisdiction  to  pass  npont 
said  case  when  it  rendered  the  decision  of  August  2/,  1887^  it  appearing 
that  service  of  said  appeal  was  made  upon  claimant  in  accordance  with' 
the  rules  of  practice. 

Attached  to  the  appeal  of  claimant  from  the  action  of  your  office  of 
September  22, 1885,  is  the  affidavit  of  W.  H.  Mott,  who  swears  that  he 
served  a  copy  of  said  appeal  on  Alvin  Hildreth  in  person  November 
3, 1885. 

There  is  also  attached  to  said  appeal  the  affidavit  of  M.  A.  Batter- 
field,  who  swears  that  Alvin  Hildreth  represented  the  claimant  on  the 
trial  of  said  case,  and  that  he  mailed  a  copy  of  the  appeal  to  Orville 
Hildreth,  the  claimant,  at  Montrose,  Dakota,  November  12,  1885. 

There  is  no  reason  shown  by  the  applicants  why  a  rehearing  shoald/ 
be  had  in  this  case. 

The  contest  of  Arnold  proceeded  to  a  hearing,  and  after  evidence 
had  been  taken  and  an  opinion  had  been  filed  by  the  register  adverse 
to  said  entry,  he  attempted  to  purchase  under  the  act  of  June  15,  1880, 
which  was  allowed  by  the  local  officers,  and  affirmed  by  your  office. 
But  the  Department  reversed  said  decision,  holding  that  the  rights  o£ 
Arnold,  the  contestant,  could  not  be  defeated  by  the  application  to- 
purchase,  or  by  the  allowance  of  said  entry  by  the  local  officers. 

It  is  contended  by  the  applicants  that  the  rule  in  Friese  v.  Hobson 
was  not  in  force  at  the  date  of  said  cash  entry,  and  should  not  control 
this  case.  But  the  Department  held,  in  the  case  of  Roberts  r.  Mahl 
(6  L.  D.,  446),  that  the  rule  in  Friese  v.  Hobson  governs  in  all  cases  that 
have  not  been  finally  adjudicated. 

As  this  case  was  not  finally  adjudicated  until  the  decision  of  the  De- 
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partment  of  Augast  29, 18S7,  it  must  be  coutroUed  by  the  decisioQ  of 
Eriese  v.  Hobson,  and  I  therefore  see  no  reason  for  granting  the  rehear- 
ing asked  for. 

The  motion  is  refused,  and  you  will  notify  Arnold  of  his  preference 
right  of  entry  within  the  time  allowed  by  law. 


pkk-em:ption—second  filing. 
Vbsta  F.  Bonebbake. 

a  declaratory  Btatement  filM  witboat  the  authority  or  consent  of  the  claimant,  who 
neither  ratified  nor  accepted  the  8ame,  is  not  a  legal  filing,  nor  a  bar  to  tlie  exer- 
eise  of  the  pre-emption  right. 

Secretary  Vilas  to  Oommissioner  Stoohslagery  December  11, 1888. 

On  April  23, 1886,  Vesta  F.  Bonebrake  filed  declaratory  statement, 
alleging  settlement  on  the  8th  of  the  same  month,  upon  Lots  1  and  2, 
and  S.  i  NE.  J,  Sec.  6,  T.  31  S.,  R.  36  W.,  Garden  City,  Kansas.  He 
submitted  proof  at  the  local  office  in  support  of  his  claim  on  November 
19, 1886.  This  proof  was  rejected  by  the  local  officers.  The  claimant 
appeals  from  yonr  decision  of  March  14,  1887,  sastaiuing  the  action 
below  and  holding  his  declaratory  statement  for  cancellation. 

The  action  of  the  local  officers  was  based  upon  the  fact  that  the 
records  of  their  office  show  a  declaratory  statement  to  have  been  filed 
by  the  claimant  on  April  12,  alleging  settlement  April  8,  1886,  upon  a 
tract  in  Sec.  7  of  the  township  named. 

Tbe  claimant  avers  in  his  corroborated  affidavit,  made  December  8, 
1886,  that  his  declaratory  statement  last  mentioned  had  been  made  out 
for  him  by  an  agent;  that  some  five  or  six  days  afterwards,  he  learned 
that  the  land  embraced  therein  was  covered  by  a  homestead  entry; 
that  he  thereupon  saw  said  agent,  who  told  him  that  as  his  ^^declara* 
tory  statement  papers"  had  not  been  filed,  he  could  file  for  another 
tract,  and  that  before  December  8,  1886,  he  did  not  know  that  such 
declaratory  statement  had  been  filed.  The  homestead  entry  mentioned 
appears  by  the  records  of  your  office  to  have  been  made  April  9,  1886. 

The  said  agent,  by  affidavit,  made  December  18,  1886,  corroborates 
the  above,  and  sets  fortb,  that  about  five  or  six  days  after  making  out 
the  claimant's  declaratory  statement  for  the  tract  in  Sec.  7,  he  learned 
that  it  was  covered  by  a  homestead  entry;  that  about  the  same  time 
he  told  the  claimant  that  said  declaratory  statement  had  not  been  sent 
to  the  local  office  (seventy  miles  distant),  and  that  he  (claimant)  could 
make  another  filing. 

The  affiant  states  that  he  told  claimant  that  he  would  not  send  said 
declaratory  statement  to  the  local  office,  and  that  it  '^  became  of  record 
through  mistake,''  but  does  not  explain  the  manner  in  which  the  said 
mistake  occurred. 
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The  affiant  also  swears  that  at  the  time  of  the  conversation  referred 
to,  ^^  he  had  sent  no  declaratory  statement  filing  for  the  land.*' 

The  said  declaratory  statement  for  the  tract  in  Sec.  7  was  therefore 
apparently  filed  after  the  said  conversation,  and  consequently  after  the 
claimant  had  revoked  any  authority  which  he  may  have  given  the 
agent  to  file  it  for  him. 

It  appearing  from  the  foregoing  that  this  declaratory  statement  was 
filed  without  the  knowledge  or  consent  of  the  claimant,  who  has  neither 
ratified  nor  acquiesced  in  the  same,  I  can  not  concur  in  the  conclusion 
reached  by  your  office,  that  this  was  a  legal  filing,  and  that  his  right  of 
pre  emption  was  exhausted  thereby. 

The  claimant  in  his  declaratory  statement,  filed  for  the  land  which 
he  now  seeks  to  enter,  alleged  settlement  there  on  April  8, 1836, 1.  e.,  on 
the  same  day  upon  which  he  appears  from  your  said  decision  to  have 
claimed  settlement  upon  the  tract  named  in  the  declaratory  statement, 
erroneously  filed  in  the  manner  stated. 

The  claimant's  proof,  however,  shows  that  he  established  actual  res- 
idence  upon  the  land  involved  on  April  14, 1886,  and  that  the  same 
was  continuous ;  that  he  built  a  sod  house,  twelve  by  fourteen  feet, 
broke  eighteen  and  cultivated  four  acres  to  corn. 

The  record  showing  that  the  claimant  has  complied  with  the  law,  his 
entry  should,  in  the  absence  of  an  adverse  claim,  be  allowed  upon  the 
proof  submitted. 

Your  decision  is  reversed. 


LOCAL  OFFICE— ORDEB  OF  BUSINESS. 

HOLMAN  V.  BARRICK. 

Local  offlcera,  with  the  approval  of  the  ComniissioDer,  may  adopt  snch  regalations 

as  to  the  order  of  business  in  their  offices  as  will  tend  to  expedite  the  traasacUon 

of  sach  business. 
Under  a  regulacion  thus  made,  designating  certain  hours  of  each  day  wherein  filings 

wonld  be  receivedi  the  register  may  properly  refuse  to  receive  an  application  to 

contest,  presented  outside  of  the  hours  so  designated. 

Secretary  Vilas  to  Commissioner  Stockslager^  December  11, 1888. 

I  have  considered  the  appeal  of  Henry  M.  Hoiman  from  your  office 
decision  of  April  22,  1887,  rejecting  his  application  to  contest  George  L. 
Barrick's  homestead  entry  for  the  NE.  J  of  Sec.  14,  T.  31  S.,  B.  39  W., 
Garden  City  laud  district,  Kansas. 

Barrick  made  homestead  entry  for  said  tract  October  8, 1885,  and  on 
October  11, 1886,  at  3.45  p.  m.,  Hoiman  by  his  attorney  presented  to  the 
register  at  the  local  office  an  affidavit  of  contest  against  said  entry.  The 
register  refused  to  receive  or  file  these  papers  because  of  a  rule  of  that 
office  to  receive  filings  oxi\y  from  nine  o'clock  a.  m.,  until  twelve  o'clock 
noon  of  each  day.  These  contest  papers  were  again  presented'thenext 
morning  and  reiused  because  of  the  filing  of  another  contest  that  same 
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morningy  but  prior  to  tbe  presentation  of  Holman's  papers.  Holman 
thereupon  appealed  to  your  office,  setting  up  that  he  by  his  attorney 
presented  his  contest  papers  at  3.45  p.  m.,  October  11,1886;  that  the 
register  refused  to  accept  the  papers  or  to  formally  reject  the  same  by 
endorsement  on  the  back  thereof;  that  at  the  time  of  first  presenting 
these  papers  said  attorney  informed  the  register  that  another  and  dif- 
ferent party  than  Holman  was  desirous  of  contesting  said  entry  and  he 
was  informed  that  another  and  different  affidavit  to  contest  said  entry 
would  be  presented  on  the  following  day ;  that  said  attorney  thereupon 
employed  one  Nelson  Davenport  to  take  a  position  at  said  land  office 
door  so  as  to  present  said  papers  upon  the  opening  of  the  office  the  next 
morning ;  that  Davenport  remained  there  all  night  and  until  nine  o'clock 
next  morning  and  entered  the  office  second  in  line  and  presented  the 
contest  papers  of  Holman  to  the  register,  who  endorsed  the  following 
thereon : 

Presented  and  rejected  this  12th  day  of  October,  1885,  for  the  reason  that  a  contest 
■on  same  tract  had  been  previously  tiled,  which  prior  contest  isstill  undetermined  and 
l>ending.    The  register  offered  to  file  this  suUjrtct  to  said  prior  contest  but  said  course 
was  declined  by  attorney  for  present  contestant. 

It  is  also  alleged  in  said  appeal  that,  the  prior  contest  mentioned  was 
•first  presented  on  October  12,  1886,  and  by  the  person  just  before  Dav- 
enport in  line,  and  that  said  person  had  remained  at  the  door  of  the 
land  office  all  night.  * 

Tour  office,  after  the  receipt  of  said  appeal,  called  upon  the  local  offi- 
cersfor  a  full  report  of  the  facts  in  this  case.  They  made  such  report 
in  letter  dated  March  23,  1887,  in  which  it  is  said  that  owing  to  the 
amount  of  business  transacted  at  that  office  and  the  insufficiency  of  the 
clerical  force  to  handle  that  business,  they  had  been  authorized  by  the 
-Commissioner  "to  only  keep  the  office  open  one  hour  per  day  if  we 
could  not  give  more  time  to  the  public ; "  that  the  rule  that  filings  could 
not  be  received  at  that  office  in  the  afterno3Q  was  well  known  and  rec- 
ognized by  the  public ;  and  that  this  case  was  not  appealed  "  as  a 
matter  of  right  or  justice,  but  in  a  spirit  of  malignity  and  with  a  pur- 
pose solely  to  harass  the  local  officers,  override  rules  and  authority  and 
injure  the  public  service."  The  action  of  the  local  officers  was  ap- 
proved by  your  office,  and  in  the  decision  it  is  said  : 

The  rale  established  by  you  is  in  accordance  with  instructions  from  this  office  and 
seems  to  be  fully  warranted.  Tbe  rule  is  for  the  benefit  of  the  public  to  allow  time 
for  proper  disposition  of  matters  coming  before  your  office. 

In  general  circular  of  March  1, 1884,  approved  by  Secretary  Teller, 
it  is  directed,  among  other  things,  that  the  local  officers  '^  will  be  in  at- 
tendance regularly  at  their  office,  keeping  the  same  open  for  the  trans- 
action of  business  from  nine  o'clock  a.  m.,  till  4  o'clock  p.  m.,  and  giving 
M  proper  information  and  facilities  to  persons  applying  therefor." 

While  under  this  regulation  the  local  offices  must  be  kept  open  be- 
itweeu  the  hours  designated  there  is  nothing  therein  prohibiting  the 
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local  officers  with  the  approval  of  yoar  office  from  adopting  such  rega- 
lations  as  to  the  order  of  basiness  as  will  tend  to  expedite  the  transac- 
tion of  that  business. 

From  the  records  in  this  case  it  seems  that  in  order  to  transact  the 
large  amonnt  of  basiness  of  that  office  it  was  necessary  to  designate  cer- 
tain hours  within  which  certain  branches  of  basiness  would  be  consid- 
ered. Any  other  coarse  would  have  led  to  inextricable  confusion  in  the 
affairs  of  the  office  and  thus  to  great  inconvenience  and  injury  to  those 
transacting  business  there.  The  statement  of  the  register  that  the  rule 
was  well  known  to  the  public  is  not  contradicted  nor  does  the  case  pre- 
sent any  element  of  hardship.  It  is  evident  that  the  contestant  here  or 
his  representative,  knowing  that  a  contest  against  this  entry  was  to  be 
presented  at  the  first  practicable  moment  under  the  rules  of  the  office 
sought  to  acquire  a  prior  right  to  contest  said  entry  in  direct  contraven- 
tion to  a  well  established  and  reasonable, rule. 

Your  said  office  decision  is  affirmed. 


MINING  CLAIM— ANNUAL  EXPENDITURE— RELOCATION. 

Little  Pauline  v.  Leadville  Lode. 

In  a  claim  located  after  May  10,  1872,  failure  to  make  the  annual  expenditure  re- 
quired by  the  statute,  renders  the  claim  subject  to  relocation  in  the  same  manner 
as  if  no  location  of  the  same  had  ever  been  made,  provided  that  work  baa  not 
been  resumed  thereon  after  such  failure,  and  before  relocation. 

The  forfeiture  declared  by  the  statute  in  suoh  case  is  absolute,  and  the  original  loca- 
tor will  not  be  heard  to  question  the  validity  of  a  relocation,  in  a  proceeding  in- 
stituted  to  determine  whether  said  locator  had  complied  with  the  law  in  the 
matter  of  the  annual  statutory  expenditure. 

If  the  relocation  is  not  legal,  the  illegality  must  be  shown  in  the  regular  manner,  in- 
a  proceeding  instituted  for  that  purpose. 

Secretary  Vilas  to  Commissioner  Stockslager^  December  11, 1888. 

Louis  R.  Sharp  appeals  from  your  office  decision,  dated  February  28, 
1887,  holding  for  cancellation  mineral  entry,  ITo.  1985,  made  by  himself 
and  others,  for  the  Leadville  Lode  claim,  Leadville,  Colorado. 

The  record  shows  that  on  June  25, 1880,  said  Sharp  and  others  filed 
their  application  for  patent  for  said  Leadville  Lode  claim,  and  that  on 
December  27, 1883,  receiver's  receipt  and  final  certificate  of  entry  there* 
of  were  issued  to  claimants  by  the  local  officers. 

It  further  appears  that  on  October  2,  1883,  protest  against  the  allow- 
ance of  said  application  was  filed  by  John  Qninn  et  al.^  charging,  sub- 
stantially, the  abandonment  of  the  Leadville  Lode  claim  by  said  Sharp^ 
et  al,  and  failure  on  their  part  to  perform  or  cause  to  be  petbrmed  an- 
nual assessment  work  upon,  or  for  the  benefit  of,  said  claim,  after  De- 
cember 31,  1881,  and  up  to  September  25, 1883,  and  alleging  that  pro> 
testants  had  relocated  said  claim,  on  said  last  mentioned  date,  under  the^ 
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name  of  the  Little  Paaline  Lode.  This  protest  was  duly  sworn  to  and  * 
was  supported  by  the  affidavit  of  John  A.  Keely,  one  of  the  original' 
locators  of  said  Leadville  Lode. 

On  February  11,  1886,  your  office,  upon  consideration  of  the  entry 
papers  of  the  Leadville  Lode,  and  of  the  foregoing  protest,  directed  that' 
a  hearing  be  had,  in  order  to  determine  the  truthfulness  of  the  allega- 
tions of  said  protest. 

A  hearing  was  accordingly  had  before  the  local  officers,  at  which  a 

large  amount  of  testimony  was  taken,  the  same  having  been  commenced' 

on  May  26,  1886,  and  completed,  after  several  adjournments,  on  June 

11,1886. 

Separate  opinions  were  thereupon  rendered  in  the  case  by  the  local. 

officers,  disagreeing  as  to  some  of  the  findings  therein,  and  agreeing 

as  to  others. 

The  receiver  found : 

That  there  was  an  entire  neglect  on  the  part  of  the  claimants  to  perform  the  annual 
labor  for  the  year  188*2  upon  the  Leadville  claim ;  also  that  the  protestauts  failed  to  • 
make  such  a  valid  and  legal  relocation  through  the  Little  Pauline  claim,  as  to  de- 
prive the  claimants  of  their  right  to  a  patent  to  the  Leadville  Lode. 

The  register  found : 

That  the  claimants  of  the  Leadville  Lode  have  failed  to  do  or  cause  to  be  done, 
any  annual  or  other  labor,  or  to  make  any  improvements  whatever  upon  the  Lead' 
ville  Lode  since  the  3l8t  day  of  December,  1881,  and  that  the  same  was  ^*  open  to  re- 
location in  the  same  manner  as  if  no  location  of  the  same  had  ever  been  made,''  when 
located  by  protestauts  as  the  Little  Pauline  Lode  ;  and  further  that  the  relocation 
of  the  Leadville  Lode  as  the  Little  P'iuliue  Lode,  was  in  every  respect  in  conformity 
with  the  statute  in  such  cases  made  aud  provided. 

Thereupon  he  recommended  tbat  the  entry  of  the  Leadville  Lode  be^ 
canceled. 

Appe<ils  were  taken  by  the  parties,  respectively,  from  both  of  these 
findings,  and  upon  consideration  thereof  your  office  held  that: 

It  satisfactorily  appears  from  the  testimony,  which  is  volnminous,  that  no  work 
was  done  upon  or  for  the  benefit  of  said  Leadville  claim  dnring  the  year  1882,  and 
that  work  thereon  was  not  resumed  up  to  the  date  of  entry,  December  27,  1883,  and 
it  does  not  appear  that  work  was  ever  resumed  upon  said  claim.  The  evidence  con- 
clusivfly  shows  that  work  had  not  been  resumed  upon  said  claim  op  to  September 
25,  1883,  when  it  appears  that  the  Little  Pauline  location  was  made; 

and  thereupon  that  portion  of  each  separate  opinion  of  the  register  and 
receiver  in  harmony  with  the  above  was  affirmed,  and  the  entry  of 
Sharp  et  aL  was  held  for  cancellation.  It  is  from  this  decision  that 
Sharp  now  appeals. 

The  evidence  in  the  case  is  very  volnminous,  and  upon  the  question  a» 
to  the  character  of  the  relocation  of  the  claim  in  controversy,  under  the 
name  of  the  Little  Pauline  Lode,  there  is  considerable  conflict. 

It  is  conclusively  shown,  however,  by  the  testimony  submitted  by 
protestants,  that  no  work  was  done  upon,  or  for  the  benefit  of  the  claim 
under  the  Leadville  location,  during  the  years  1882  aud  1883,  and  this 
fact  is  not  controverted  by  Sharp,  but  is  expressly  admitted  by  him  on* 
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cro8S'6xamioation.  He  seeks  to  avert  the  coiisiequences  of  this  failare 
on  the  part  of  himself  and  his  associates,  on  the  stated  ground  that  the 
relocation  of  the  claim  by  protestants,  under  the  name  of  the  Little 
Pauline  Lode,  was  not  a  valid  and  legal  relocation,  such  as  is  required 
before  a  forfeiture  of  their  claim  under  the  Leadville  location  can  be 
declared. 

This  contention  is  based  upon  the  alleged  failure  ou  the  part  of  pro- 
testants  to  discover,  by  means  of  a  new  discovery  shaft  or  tunnel,  sepa- 
rate and  distinct  from  that  of  the  original  locators,  ^'  the  vein  or  lode 
within  the  limits  of  the  claim  located,"  prior  to  date  of  relocation,  as 
required  by  Sec.  2320  of  the  Revised  Statutes,  and  presents  the  only 
question  for  determination  in  this  case. 

It  appears  from  the  testimony  that  a  new  discovery  shaft  or  tunnel 
was  constructed  by  protestants  on  said  claim,  by  means  of  which  as  is 
shown  by  a  clear  and  decided  preponderance  of  the  evidence  submitted 
at  the  trial,  the  vein  or  lode  within  the  limits  of  the  claim  was  discov- 
ered by  protestants,  prior  to  the  date  of  their  said  location  thereof; 
and  if  it  be  admitted  that  such  new  discovery  was  a  necessary  prerequi- 
site  to  a  valid  relocation  of  said  claim,  under  the  circumstances  of  this 
case,  and  that  the  question  of  the  validity  of  such  relocation  is  prop- 
erly in  issue  herein,  I  am  satisfied  from  the  evidence  submitted  that 
such  issue  must  be  decided  in  favor  of  the  protestants. 

But  I  do  not  think  that  any  question  touching  the  validity  of  the  lo- 
cation made  by  protestants  can  be  properly  considered  or  determined 
upon  the  record  here  presented. 

Section  2324  of  the  lievised  Statutes,  which  is  taken  from  the  mining 
act  ot  May  10, 1872,  provides,  among  other  things,  that: 

On  each  claim  located  after  the  teuth  day  of  May,  1872,  and  until  a  patent  has  been 
issned  therefor,  not  less  than  one  hundred  dollars  worth  of  labor  shall  be  performed 
or  improvements  made  durhig  each  year. 

And  further,  that: 

Upon  failure  to  comply  with  these  conditions  the  claim  or  mine  npon  which  such 
failure  occurred  shall  be  open  to  relocation  in  the  same  manner  as  if  no  location  of 
the  same  has  ever  been  made,  provided  that  the  original  locators,  their  heirs,  assigns 
or  legal  representatives,  have  not  resumed  work  npon  the  claim  after  failure  and  be- 
fore such  location. 

The  Leadville  Lode  claim  was  originally  located  by  Sharp  and  his 
associates,  on  February  12, 1879,  and  therefore  comes  within  the  pro- 
visions of  the  statute  above  quoted ;  and  there  can  be  no  question  from 
the  testimony  that  there  was  no  labor  performed,  or  improvements 
made  thereon,  during  the  years  1882  and  1883.  By  reason  of  this  fail- 
are  and  of  the  further  fact  that  work  had  not  been  resumed  upon  said 
claim,  or  mine,  prior  to  September  25, 1883,  the  date  of  the  relocation 
thereof  by  protestants  as  the  Little  Pauline  Lode,  such  claim  or  mine 
was  on  said  last  mentioned  date,  ^<  open  to  relocation  in  the  same  man- 
ner as  if  no  location  of  the  same  had  ever  been  made." 
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It  is  clear,  therefore,  that  there  was  au  absolute  forfeiture  on  the 
part  of  Sharp  and  his  associates,  by  reason  of  the  foregoing,  of  all 
rights  they  had  acquired  under  their  location  of  said  claim,  and  I  cau 
not  see  that  it  properly  lies  with  them  to  raise,  in  the  manner  stated,. 
any  question  as  to  the  validity  of  the  Little  Pauline  location. 

This  latter  location  was  made  upon  precisely  the  same  land  covered 
by  the  Leadville  location,  and  at  a  time  when  the  same  was  in  every 
respect  legally  subject  thereto,  as  shown,  and  if  in  any  way  illegal, 
such  illegality  must  be  shown  in  the  regular  manner,  in  a  proceeding 
instituted  for  that  purpose. 

For  the  reasons  stated,  your  said  ofiSce  decision  holding  the  entry  of 
said  claim  under  the  name  of  Leadville  Lode,  for  cancellation  is  af- 
firmed. 


REP ATMENT— PRE-EMPTION  ENTRY. 

George  J.  Euskrudge. 

If  an  entry  was  innocently  procured  and  aUowed,  nnder  the  miHtaken  belief,  enter* 
tained  by  the  entryuian  and  the  officer  allowing  the  same,  that  the  facts  in 
the  case  showed  a  sufficient  compliance  with  the  law  as  to  residence,  when  in 
trnth  such  compliance  is  not  shown,  then  the  entry  was  '*  erroneously  allowed  "^ 
and  the  encryman  is  entitled  to  repayment  on  the  cancellation  of  his  entry. 

Secretary  Vila^  to  Commissioner  StockslageTy  December  11, 1888. 

In  the  matter  of  the  application  of  George  J.  Buskrudge  for  repay- 
ment of  the  purchase  money  paid  by  him — on  pre-emption  cash  entry — 
for  lots  1  and  2,  and  the  E.  i  of  N  W.  J,  Sec.  7,  T.  16  S.,  R.  14  E.,  in  the 
Tucson,  Arizona,  land  district,  appealed  from  the  decision  of  your 
office  of  May  17, 1886,  denying  said  application,  the  following  are  the 
material  facts  bearing  on  the  question  to  be  determined  : 

On  October  24, 1881,  appellant  filed  his  declaratory  statement  for  the 
above  described  land,  alleging  settlement  on  the  20th  of  the  same 
month. 

On  June  9, 1882,  he  submitted  evidence  on  final  proof,  which  a  month 
latisr  was  rejected  by  the  local  officers,  and  on  August  7,  following,  he 
appealed  to  the  Commissioner  of  the  General  Land  Office.  On  March 
21, 1883,  the  Commissioner,  in  his  decision  of  the  case,  addressed  to 
the  local  officers,  said : 

I  concur  with  you  in  your  opinion  that  his  acts  do  not  constitute  a  compliance  with 
the  requirements  of  the  pre-emption  law,  or  indicate  good  faith  in  his  settlement  on 
the  land.  luasmuch  as  there  is  no  adverse  claim  upon  the  land,  Ruskrudge  will  be  al- 
lowed to  show  compliance  with  law  at  any  time  before  the  expiration  of  his  declara-^ 
tory  statement. 

From  this  decision  Euskrudge  appealed  to  the  Secretary  of  the  Inte- 
rior. This  officer,  in  his  decision  of  the  case,  rendered  January  2, 1884^ 
said : 

He  (Ruskrudccc)  shows  that  he  has  erected  a  house,  cleared  and  fenced  about  five 
acres  of  the  tract,  of  which  about  one  acre  is  in  cultivation,  and  jointly  with  the  oc- 
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vcnpant  of  adjoinlDg  land  has  dug  a  well  on  the  dividing  line.    His  improvements  are 

valued  at  over  |200.     He  has  resided  on  the  land  and  made  it  his  home  from  the  date 

of  his  settlement  to  the  date  of  his  proof  (abont  seven  and  one  half  months),  except 

"that  he  was  absent  at  various  times,  aggregating  from  throe  to  four  months,  while 

•engaged  as  a  deputy  United  States  surveyor  in  surveying  government  lands. 

Your  decision  rejects  his  application  to  enter,  but  allows  him  to  show  compliance 

^'with  the  law  at  auy  time  before  expiration  of  his  declaratory  statement.     There  is 

no  adverse  claimant,  and  his  present  proof  sufficiently  shows,  in  my  opinion,  his  good 

faith  and  compliance  with  the  law.     I  therefore  modify  your  decision  and  allow  the 

entry. 

In  accordance  with  this  decision,  appellant,  on  January  20, 18S4,  made 
pre-emption  cash  entry.  On  the  same  day  Anna  M.  Livingston — who, 
it  appears,  filed  a  declaratory  statement  for  said  land  July  16,  1883 — 
took  steps  to  obtain  a  hearing  in  the  Ruskrudge  case,  aforesaid,  and  on 
Jul^'^  21,  1884,  the  Secretary  of  the  Interior  suspended  said  cash  entry, 
and  directed  a  hearing.  This  hearing,  it  appears,  ^' was  directed  to  as- 
certain simply  the  facts  as  to  settlement,  residence,  cultivation  and  im- 
provement of  the  land  by  Ruskrudge.''  The  evidence  taken  on  said 
hearing  is  not  found  in  the  record  in  this  case,  but  it  appears  that  the 
local  officers  sustained  the  validity  of  the  entry,  and  that  your  office 

.reversed  |heir  decision,  and  held  said  entry  for  cancellation,  and  that 
the  Livingston  filing  should  be  allowed  to  stand.  This  decision  ren- 
dered January  12, 1886,  was  not  appealed  from,  and  on  April  14,  1886, 
Ruskrudge  filed  his  application  for  repayment  of  the  purchase  money. 
Want  of  good  faith  and  failure  to  comply  with  the  pre-emption  law 
as  to  residence  and  cultivation  are  the  grounds  on  which  the  applica- 

'tion  is  denied,  and  in  denying  the  same  you  say: 

The  law  governiug*the  return  of  purchase  money  does  not  provide  for  repayment 
in  cases  where  parties  fail  to  comply  with  the  law  under  which  they  have  made  their 
'  entry. 

Section  two  of  the  act  of  June  16, 1880  (21  Stat.,  287,)  provides  that 
the  Secretary  of  the  Interior  shall  cause  the  purchase  money  paid  on  an 

•  entry  of  public  lauds  to  be  repaid  in  all  cases  where  the  entry  has  been 
**  canceled  for  conflict,  or  where,  from  any  cause,  the  entry  has  been  er- 

:  roueously  allowed  and  can  not  be  confirmed.'' 

In  the  case  at  bar  the  entry  was  allowed,  and  it  appears  can  not  be 
confirmed.  If  the  entryman  is  not  shown  to  have  been  guilty  of  some 
fraud  in  connection  with  his  entry,  it  seems  clear  to  me  that  the  entry 
was  also  erroneously  allowed.    If  the  allowance  of  the  entry  was  pro- 

•  cured  by  false  and  fraudulent  representations,  or  by  any  fraudulent  act 
^n  the  part  of  the  entryman,  it  can  not  be  properly  said  to  have  been  er- 
roneously allowed,  and  in  such  case  he  would  not  be  entitled  to  a  return 
of  the  purchase  money.  On  the  other  hand,  if  the  entry  was  innocently 
procured  and  allowed  under  the  mistaken  belief,  entertained  by  the  en- 
tryman and  the  officer  allowing  the  same,  that  the  facte  in  the  case 

■  show  a  sufficient  compliance  with  law  as  to  residence,  when  in  reality 
.  they  do  not  show  such  compliance,  then  the  entry  was  erroneously  al- 
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"lowed,  and  the  party  making  the  same  is  entitled  to  a  retaru  of  the 
purchase  money. 

Vague  and  erroneous  notions  as  to  just  what  is  required  to  consti- 
tute residence  under  our  settlement  laws  are  quitecommon  among  those 
who  are  unlearned  in  the  law.  Indeed,  it  is  frequently  a  very  perplex- 
ing question  not  only  to  the  unlearned,  but  to  their  legal  advisers,  and 
to  the  tribunals  called  upon  to  finally  determine  such  questions.  To 
punish  a  mere  error  of  judgment  on  this  question  by  forfeiting  to  the 
government  an  entryman's  purchase  money,  would  be  a  harsh  rule  and 
one  not  sanctioned  by  the  law. 

The  evidence  before  me  does  not  show  bad  faith  on  the  part  of  ap- 
pellant. In  fact,  the  testimony  produced  on  making  final  proof  is  unu- 
sually frank  and  straightforward.  In  answer  to  the  question,  *'  Has 
claimant  resided  on  the  land  continuously  ever  since  f"  (since  settle- 
ment), one  of  his  witnesses  says :  ^^  I  have  seen  him  there  time  and 

again He  is  deputy  United  States  surveyor,  and  has 

been  off  several  times  on  surveys.  I  should  say  he  was  on  the  land  a 
quarter  of  the  time."  His  other  witness,  in  answer  to  the  same  ques- 
tion, says :  '^  He  has  not."  Appellant  says,  in  answer  to  this  question, 
-'^I  have  resided  upon  the  land  and  made  it  my  home,  with  the  excep- 
tion when  I  have  been  absent  employed  on  government  work — have 
been  absent  in  the  employ  of  the  government  at  various  times,  in  all 
between  three  and  four  months  surveying  government  laud."  In  this 
testimony' there  does  not  seem  to  be  any  disposition  whatever  on  the 
.part  of  appellant  or  his  witnesses  to  conceal  the  real  state  of  facts,  and 
lie  evidently  supposed  them  sufficient.  The  then  Secretary  of  the  In- 
terior also  thought  them  sufficient  in  the  absence  of  an  adverse  claim 
to  the  land,  and  consequently  allowed  the  entry. 

In  your  decision  of  the  case  of  Anna  M.  Livingston  v.  George  J.  Busk- 
Tudge,  July  12, 1886,  you  come  to  the  conclusion  that  Kuskrudge  "  never 
established  a  bona  fide  residence  on  the  land."  The  facts  from  which 
this  conclusion  was  reached,  as  set  out  in  said  decision,  do  not  differ 
very  materially  from  the  state  of  facts  shown  by  appellant's  final 
proof,  as  set  out  in  the  Secretary's  decision  quoted  above.  They  are  as 
follows : 

The  testimony  shows  that  Rasknidge  is  a  qualified  pre-einptor,  that  he  made  his  set- 

tlemeDt  at  the  time  alleged;  that  he  put  up  a  commoa  shanty,  dug  a  well,  did  some 

little  clearing  and  fencing.     He  had  none  of  the  usual  implements  of  agriculture  to 

'found  on  a  claim,  no  teams,  etc.    Just  before  he  made  his  final  proof  he  broke  up 

about  an  acre  of  land  with  a  spade  and  planted  it  in  corn,  which  it  appears  never 

matured He  admits  that  he  was  absent  from  the  tract  from  the  time 

he  made  his  settlement  and  final  proof,  a  period  of  a  little  over  seven  months,  from 
three  to  four  mouths.  He  also  admits  that  after  the  rejectiou  of  his  final  proof  by 
this  office,  that  he  left  the  land  and  has  never  pretended  to  live  there  since;  also  that 
his  house  was  removed  from  the  tract. 

These  facts,  in  my  opinion,  do  not  show  mala  fides. 
As  far  as  I  can  discover  from  the  record  in  this  case,  the  pre-emp- 
tion cash  entry  made  by  appellant  was — in  the  sense  the  phrase  is  used 
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iu  the  act  quoted—-'^  erroneously  made,"  and  that  he  ia  therefore  en- 
titled to  a  return  of  the  purchase  money. 
For  the  reasons  given,  the  decision  of  your  office  is  reversed. 


ALABAMA  LANDS— ACT  OF  MARCH  8,  ISSS. 

Nathaniel  Banks. 

After  the  passage  of  the  act  of  March  3,  1^3,  land  theretofore  reported  as  yaloahlo 
for  coal,  could  uot  be  entered  under  the  second  section  of  the  act  of  Jaue  15, 1880, 
until  it  had  been  first  offered  at  public  sale. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager,  December 

12, 1888. 

l^ovember  16,  1869,  Nathaniel  Banks  made  homestead  entry  for  the 
W.J  of  the  SW.J  of  section  7,  T.  18  S.,  R.  9  W.,  Montgomery,  Alaba- 
ma. Said  entry  was  canceled  March  5,  1879,  because  final  proof  had 
not  been  made. 

March  28, 1887,  Nathaniel  Banks  made  cash  entry  No.  21006,  of  said 
land  under  the  second  section  of  the  act  of  June  15, 1880. 

July  18,  1887,  the  local  officers  transmitted  the  petition  of  Colambns 
E.  Rice  and  Thomas  F.  Bice,  to  have  canceled  the  said  cash  entry  of 
Nathaniel  Banks  and  praying  that  they  be  allowed  to  enter  said  tract, 
under  the  provisions  of  the  act  of  tlune  15,  1880,  as  assignees  of  Lewis 
Phillips  who  purchased  the  land  of  said  Banks  in  1871,  under  his  prior 
homestead  entry  made  in  1869.  Petitioners  enclosed  the  deed  of  Banks 
conveying  the  land  to  Lewis  Phillips,  in  1871  and  the  deed  of  Phillips 
conveying  the  tract  to  themselves  in  1874. 

September  12, 1887,  yon  held  for  cancellation  the  cash  entry  of  Banks. 
You  say : 

The  act  of  March  3,  1833,  to  exclude  the  pablic  lauds  in  Alabama  from  the  opera- 
tions of  the  laws  relating  to  mineral  lands  provides  that  the  lands  shall  first  be  offered 
if  they  have  been  heretofore  reported  to  this  office  as  containing  coal  or  iroa  before 
they  can  be  entered. 

The  tract  in  question  has  been  reported  to  this  office  as  valuable  for  coal.  The 
question  suggested  is — Does  the  act  of  March  3,  1883,  prevent  the  purchase  f  I  am  of 
opinion  that  it  does  because  it  provides  that  all  public  lauds  which  have  been  re- 
ported to  this  office  as  containing  coal  or  iron  shall  first  be  offered  at  public  sale.  On 
the  cancellation  of  that  homestead  entry  the  land  merged  and  became  public  and 
being  iu  the  mineral  list  as  aforesaid,  came  under  and  is  subject  to  the  provisions  of 
the  act  of  1883. 

You  further  hold  that  only  those  persons  who  have  entered  lands 
properJy  subject  to  entry  may  purchase  lauds  under  the  second  section 
of  the  act  of  June  15,  1880,  and  that  this  tract  being  vahiable  for  coai 
and  consequently  classed  as  mineral,  was  uot  properly  Siibject  to  the 
entry  made  by  Banks  in  18G9  and,  therefore,  no  right  to  purchase  re- 
sulted therefrom. 
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When  the  application  to  parchase  the  land  under  the  a<ct  of  Jane  15 
1880,  was  made  the  act  of  March  3 1883  (22  Stat.,  487),  had  been  passed,' 
and  it  provides  '^  that  all  lands  which  have  heretofore  been  reported  to 
the  General  Land  Office  as  containing  coal  and  iron,  shall  first  be  offered 
at  pablic  sale,'^  before  becoming  subject  to  disposal.  The  tract  involved 
herein  was  reported  in  1879,  as  valuable  for  coal.  Therefore,  under 
said  act  it  could  not  be  entered  until  it  had  been  first  offered  at  public 
sale. 

Your  decision  is  accordingly  afiirmed. 


PRE-EMPTION  ENTRY— SECTION  8260  R.  S. 

Anderson  r.  Bailey. 

A  preteDcIed  sale  of  the  land  from  which  the  pre-emptor  removed  will  not  relieve 

him  from  the  statutory  inhibition. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  December 

13,  1888. 

I  have  considered  the  case  of  John  Anderson  v.  Frank  W.  Bailey,  on 
appeal  of  the  latter  from  your  office  decision  of  March  20, 1887,  reject- 
ing his  proof  and  holding  for  cancellation  his  pre-emption  declaratory 
statement  for  SW.  J  section  20,  T.  103  N.,  R.  02  W.,  Mitchell,  Dakota 
land  district. 

It  appears  from  the  record  that  Bailey  filed  declaratory  statement  for 
said  land  November  24, 1883,  alleging  settlement  same  date,  and  on  No- 
vember 28,  1885,  Anderson  made  homestead  entry  for  the  same  tract. 

Bailey  offered  his  proof  on  May  27, 1880,  at  which  time  Anderson  filed 
a  protest  alleging  tbat  Bailey  was  not  a  qualified pre-emptor  for  the  rea- 
son that  he  had  moved  from  land  of  his  own,  to  reside  upon  the  tract 
in  dispute. 

The  record  shows  that  on  February  0,  1883,  Bailey  received  his  final 
certificate  for  the  land  entered  as  a  homestead  and  that  on  November 
23,  1883,  the  day  before  filing  his  declaratory  statement  for  the  land  in 
controversy,  he  conveyed  the  said  homestead  tract  to  his  wife,  by  war- 
ranty deed,  and  on  August  21, 1884,  she  conveyed  the  same  to  one  Em- 
mons, Bailey  joining  in  the  deed. 

Bailey  made  settlement  upon  the  tract  in  dispute  on  November  24, 
1883,  by  building  a  house  into  which  he  removed  with  his  family  on  De- 
cember 20,  remaining  in  the  interim  with  his  wife  in  the  house  upon  the 
homestead  conveyed  to  her. 

Bailey  admits  that  he  transferred  the  tract  from  which  he  removed  to 
his  wife,  in  order  to  qualify  himself  to  take  a  pre-emption  claim. 

The  local  ofificers  iound  that  the  transfer  of  Bailey  to  his  wife  "was 
only  a  shallow  subterfuge''  and  for  that  reason  rejected  his  proof  ^nd 
recommended  his  entry  for  cancellation. 
3203  VOL  7 33 
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Bailey  testified  that  the  deed  to  his  wife  was  made  in  consideration  of 
her  assumiDg  the  payment  of  a  mortgage  of  four  hundred  and  fifty 
dollars  on  the  land,  and  love  and  affection.  He  says  she  subsequently 
paid  this  mortgage  although  by  mistake  the  release  was  made  out  in 
his  name,  and  he  made  another  conveyance  to  his  wife  of  the  home- 
stead to  correct  an  incorrect  spelling  of  her  name  in  the  former  deed. 

Bailey  further  says  that  when  the  homestead  tract  was  sold  to  Emmons, 
the  mortgage  for  the  unpaid  portion  of  the  purchase  price  was  made  to 
him  on  the  request  of  his  wife,  her  health  being  at  the  time  poor.  Bailey 
also  testifies  that  the  contract  between  himself  and  wife  was  made  that  he 
might  be  able  to  make  a  pre-emption  filing  and  was  so  talked  over  be- 
tween himself  and  wife. 

At  the  time  he  made  settlement  upon  the  tract  in  controversy  he  re- 
mained there  three  days  and  two  nights  and  then  returned  to  the  laud 
conveyed  to  his  wife  which  was  little  more  than  half  a  mile  distant. 

Bailey  testifies  that  when  he  was  married  his  wife  had  about  three 
thousand,  five  hundred  dollars  which  she  let  him  have  and  he  had  all 
along  intended  to  convey  the  said  homestead  to  her  on  that  account. 

The  fact  that  when  the  land  was  sold  to  Emmons  the  mortgage  back 
was  made  to  Bailey  and  not  to  his  wife,  taken  in  connection  with  the 
other  circumstances  in  the  case,  satisfies  me,  that  the  alleged  sale  was 
a  subterfuge  and  that  he  was  the  real  owner  of  the  land  from  which  he 
removed  to  the  land  in  controversy,  at  the  time  of  such  removal.  Jt 
follows  that  he  comes  within  the  inhibition  of  section  2260,  of  the  He- 
vised  Statutes. 

Your  said  decision  is  accordingly  afiirmed. 


SWAMP  GRANT— PLAX  OF  ADJUSTMENT— EFFECT  OF  CERTIFICATION. 

State  of  Michigan. 

In  view  of  the  fact  that  prior  to  the  swamp  grant  many  of  the  surveys  in  the  State 
were  found  erroneous  and  re-surveys  made,  some  at  the  suggestion  of  the  State, 
and  others  under  special  appropriations  by  Congress  for  the  correction  of  such 
erroneous  surveys,  **  the  notes  of  the  surveys  on  file/'  which  was  the  basis  of  ad- 
justment accepted  by  the  State,  must  be  interpreted  as  meaning  the  notes  of  the 
surveys  finally  adopted  and  approved  by  the  government.  The  contemporaneous 
and  long  continued  construction  in  accordance  with  such  interpretation  of  the 
agreement  is  fairly  conclusive  as  to  the  actual  intention  of  the  parties  thereto. 

The  asoeriaiunient  of  the  specific  tracts  granted,  is  a  question  of  fact  t^  be  settled  by 
the  Secretary  of  the  Interior ;  and  the  terms  of  the  grant  cannot  be  enlarged  by 
the  adoption  of  a  plan  for  its  adjustment,  nor  the  government  bound  thereby  to 
pursue  the  same,  if  it  bo  found  to  be  incorrect  in  operation. 

The  State  is  not  entitled  to  lauds  that  were  not  of  the  character  granted,  though  said 
lands  were  erroneously  embraced  in  certifications  based  on  the  original  surveys 
that  were  incorrect ;  and  the  Secretary  of  the  Interior  in  the  exercise  of  a  right- 
ful jurisdiction  was  authorized  to  correct  such  certification  in  accordance  with 
the  facts. 
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The  iu8lriiction8  issued  to  the  survey ors-general  to  make  out  lists  based  on  the  field 
notes  of  survey,  do  not  amount  to  a  contract,  but  are  only  to  be  held  as  the  dec- 
laration of  a  rule  of  evidence  which  the  Department  would  follow,  if  the  State 
was  willing  to  accept  it,  and  no  more  obligatory  than  other  instructions  of  the 
Department  to  ofiBcers  under  its  jurisdiction.  The  assent  of  the  State,  which  was 
the  condition  of  the  instructions  becoming  operative,  did  not  give  them  the  char- 
acter of  law,  or  render  them  a  binding  obligation. 

As  the  erroneous  certifications,  based  on  the  original  surveys,  had  been  corrected,  on 
the  evidence  furnished  by  the  rf-sarveys,  prior  to  the  passage  of  the  confirmatory 
act  of  March  3,  1857,  it  must  be  presumed  that  said  act  had  reference  to  the 
amended  lists  as  then  existing.  It  follows  that  said  act  did  not  confirm  the  orig- 
inal selections  based  on  the  erroneous  surveys. 

Secretary  Yilas  to  Commissioner  Stockslager^  December  17,  18S8. 

By  yoar  letter  of  tbe  13th  of  July,  1886,  addressed  to  the  land  offi- 
cers at  Beed  City,  Michigan,  you  rejected  the  claim  of  the  State  under 
tbe  swamp  land  grant  of  1850  to  the  following  tracts  of  land  in  that 
district,  to  wit:  iN".  J  SE.  J,  section  26,  township  iJ3  !N.,  range  3  W.; 
NE.  J  NVV.  I,  section  14,  township  27  N.,  range  3  W. ;  Lot  No.  2,  sec- 
tion 5,  township  37  K,  range  3  W. ;  SB.  J  NE.  J,  section  26,  township 
21  N.,  range  4  W. ;  SW.  J  SW.  ^^  section  34,  township  21  N.,  range  4 
W. ;  SE.  J  NW.  i,  section  30,  township  23  N.,  range  4  W. ;  X.  frl.  J 
SW.  J,  section  30,  township  23  N.,  range  4  VV.;  SE.  \  SW.  J,  section  30, 
township  23  N,  range  4  W.;  SE.  J  SW.  J,  section  22,  township  23  N., 
range  5  W.;  W.  J  NE.  J,  section  28,  township  23  N.,  range  5  W.;  S.  ^ 
NE.  J,  section  32,  township  23  N.,  range  5  W.;  SE.  J  NW.  ^,  section 
32,  township  23  N.,  range  5  W.;  XE.  J  SW.  J,  section  32,  township  23 
N.,  range  5  W.;  NW.  J  SE.  |,  section  32,  township  23  N.,  range  5  W.; 
NW.  J  SE.  J,  section  34,  township  23  N.,  range  5  W.;  W.  frl.  ^  SW. 
frl.  J,  section  30,  township  24  N.,  range  5  W.;  S.  J  NE.  J,  section  35, 
township  21  N.,  range  6  W. ;  N.  ^  SE.  |,  section  35,  township  21  N., 
range  6  W. ;  stating  that  under  date  of  March  29th,  1852,  the  United 
States  surveyor-general  of  Michigan  reported  to  your  office  the  said 
tracts  as  swamp  and  overflowed  land,  and  under  date  of  October  27th, 
1853,  a  list  embracing  all  of  these  tracts  except  the  west  fractional  half 
of  the  southwest  fractional  quarter  of  section  30,  in  township  24  north, 
range  5  west,  was  approved  by  the  Secretary  of  the  Interior,  but  that 
none  of  said  tracts  have  been  patented ;  that  it  was  subsequently  dis- 
covered that  the  surveys  from  which  such  selection  and  proof  were 
made,  were  erroneous,  and  under  the  date  of  October  29th,  1853,  Au- 
gust 28th,  1854,  and  July  15th,  1856,  supplementary  lists  of  lands  in 
townships  re-surveyed  under  the  direction  of  your  office,  abrogating 
and  superseding  all  lists  of  land  prior  thereto,  were  made  and  reported, 
which  embraced  all  the  townships  above  named,  but  di<l  not  embrace 
the  foregoing  described  tracts ;  and  that  said  tracts  are  not  shown  by 
the  field-notes  to  be  swamp  land  within  the  meaning  of  the  grant. 

And  by  your  letter  of  the  same  date  to  the  land  officers  at  Marquette, 
Michigan,  you  rejected  the  following  described  tracts  of  land,  to  wit: 
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SW.  J  NE.  J  section  30,  township  45  K,  raupre  18  W. ;  W.  J  SE.  J  sec- 
tion 14,  township  46  N.,  range  18  W. ;  SE.  J  SE.  J  section  32,  township^ 
46  N.,  range  20  W. ;  Lots  2  and  3,  section  5,  township  40  K.,  range  20^ 
W.J  Lots  1  and  2,  section  32,  township  47  N.,  range  20  W.;  stating 
them  to  have  been  first  reported  by  the  surveyor-general,  under  date  of 
February  12, 1853,  as  swamp  and  overflowed,  that  under  date  of  Jan- 
ary  9th,  1854,  a  list  embracing  them  was  approved  by  the  Secretary  of 
the  Interior,  but  that  the  lands  were  not  patented ;  that  on  re-surveys, 
a  like  supplementary  list  was  reported  by  the  surveyor-general,  under 
date  of  November  18th,  1856,  abrogating  and  superseding  all  lists  prior 
thereto,  covering  the  above  described  townships,  but  not  embracing  the 
above  described  tracts,  which  are  also  not  shown  by  the  field-notes  to  be 
swamp  land. 

The  appeal  of  the  State  of  Michigau  brings  up  your  decision  for  re- 
view. Shortly  stated,  the  case  is,  that  it  was  arranged  with  the  State 
that  the  designation  of  the  swamp  lands  under  the  grant  should  be  made 
from  the  field-notes  of  survey,  and  lists  were  prepared  from  the  original 
survey ;  but,  re-survey  having  been  made  of  many  townships,  in  conse- 
quence of  serious  errors  m  the  original,  lists  of  selections  corrected  ac- 
cording to  the  re-surveys  were  subsequently  made,  as  the  basis  of  anew 
certification  and  patent.  The  State  now  claims  the  first  certification  to 
have  been  conclusive  of  its  right,  so  that  it  is  entitled  to  the  lauds  de- 
scribed therein,  notwithstanding  the  amended  and  substituted  list  sub- 
sequently certified  and  patented.  It  also  claims  that  the  act  of  1857 
absolutely  confirmed  its  title  to  all  the  lauds  described  in  such  certifica- 
tions under  the  original  surveys,  as  well  as  in  the  certifications  made  in 
correction  and  substitution  thereof.  Th3  amount  of  land  involved 
in  the  case  at  bar  is  about  thirteen  hundred  acres;  but  the  ques. 
tions  for  determination  possess  a  greater  importance  because  a  very 
large  amount  of  land  is  claimed  by  the  State  upon  a  similar  foundation^ 
amounting,  so  counsel  said  in  discussion,  to  some  seventeen  hundred 
thousand  acres. 

Having  thus  briefly  stated  the  general  aspect  of  the  case,  it  is  neces- 
sary to  go  into  an  examination  of  the  facts  in  greaticr  detail,  with  a  view 
to  a  correct  elucidation  of  the  rights  of  the  State,  the  gove  rnment,  and 
purchasers  from  the  government. 

After  the  swamp  laud  act  was  passed  on  the  28th  of  September,  1850, 
it  being  thereby  declared  the  duty  of  the  Secretary  of  the  Interior,  as 
soou  as  might  be  practicable  after  its  passage,  to  make  ou  t  an  accurate 
list  and  plats  of  the  lands  therein  described  as  granted,  and  transmit 
the  same  to  the  Governors  of  the  several  States,  the  Commissioner  of 
the  General  Land  Office  sent  instructions,  under  date  of  November  21st^ 
1850,  to  the  several  surveyors-general,  in  which,  after  defining  the  char- 
acter of  the  lands  granted,  he  said  : 

Yoa  will  please  make  oat  a  list  of  all  the  lands  thus  grauted  to  the  State,  desii^nat- 
iog  those  which  have  been  sold  or  otherwise  di  sposed  of,  since  the  passage  of  the- 
laW|  and  the  price  paid  for  them  when  purchased. 
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The  only  reliable  data  in  your  possession  from  which  theHe  lists  can  be  made  out, 
■are  the  field-notes  of  the  surveys  on  Kle  in  your  office  ;  and  if  the  authorities  of  the 
•State  are  willing  to  adopt  these  as  the  basis  of  those  listH,  you  will  so  regard  them  : 
If  not,  and  those  authorities  furnish  yon  satisfactory  evidence  that  any  lands  are  of 
the  character  embraced  by  the  grant,  yon  will  so  report  them. 

On  the  Ctb  of  December,  1850,  the  surveyor-general  for  the  State  of 
Michigan  addressed  the  Governor  by  letter,  enclosing  a  copy  of  these  in- 
structions, and  desiring  information  to  enable  him  to  carry  out  the  views 
•of  the  government 

Whether  the  State  authorities  are  willing  to  adopt  the  field-notes  of  the  survey  on 
£le  in  this  office  as  a  basis  of  the  lists  of  all  lands  thus  granted  to  the  State, 

•or  whether  they  conclude  to  have  asurvey  made  to  determine  the  bound- 
aries of  the  swamp  and  overflowed  lands.  To  this  the  Governor  re- 
plied, under  date  of  the  20th  of  December,  that  he  preferred  to  delay 
action  until  the  meeting  of  the  Legislature;  and  on  the  3d  of  January 
-following,  the  surveyor-general  again  wrote  the  Governor,  expressing 
Ws  opinion  that  the  State  would  be  the  gainer  by  accepting  the  fleld- 
iiotes  as  the  test  of  determination,  by  which  the  quantity  of  swamp 
lands  appeared  to  be  greater  than  an  actual  re-survey  of  the  whole 
'would  probably  disclose. 

The  Legislature,  to  whom  the  Governor  submitted  the  matter,  passed 
;an  act,  approved  June  28,  1857,  in  the  following  words  : 

The  people  of  the  State  of  Michigan  enact  that  they  adopt  the  notes  of  the  snrveys  on 
:file  in  the  surveyor-pjenerars  office,  as  the  basis  upon  which  they  will  receive  the 
-swamp  lands  granted  to  the  State  by  an  act  of  Congress,  of  September  2d,  1650. 

Thenceforward  the  surveyor-general,  in  executing  the  Commissioner's 
instructions  to  make  out  lists  of  all  the  lands  so  granted  to  the  State, 
resorted  entirely  to  the  field-notes  of  surv^eys,  entering  as  swamp  and 
overflowed  each  government  sub  division  of  which,  according  to  the 
language  of  the  grant,  ''the  greater  part "  appeared  from  the  tield- 
notes  to  be  "  wet  and  unfit  for  cultivation." 

But  it  happened  that  the  original  surveys  of  the  State,  beginning 
with  those  made  in  1839  and  1840,  were,  in  many  instances,  seriously  er- 
roneous, and  from  the  year  1842  and  continuously  until  1857,  a  large  num- 
ber of  the  town8hii)s  were  re-surveyed,  under  direction  of  the  General 
Land  Office.  These  re-surveys  weieoriginally  instigated  by  a jointreso- 
Intion  of  the  Legislature  of  Michigan,  passed  in  1842,  requesting  the 
President  to  cause  the  sub-division  ol  eightj'-one  townships,  therein  de- 
scribed and  represented  to  have  been  either  not  surveyed  or  so  imper- 
fectly surveyed  as  that  the  work  was  valueless,  to  be  surveyed  "  at  as 
<;arly  a  day  as  may  be  consistent ;"  upon  which  the  President  ordered 
an  inquiry  with  a  view  to  a  re-survey  if  necessary ;  and,  before  the  end 
of  1848,  seventy-eight  of  the  described  townships  were  re-surveyed; 
three  of  them  never  have  been.  After  this  work  was  begun,  Congress, 
from  time  to  time,  moved  by  the  reports  of  the  surveyor-general  for  the 
district  embracing  Michigan,  made  appropriations  to  continue  similar 
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re-surveyiiig  in  the  State.     These  appropriations  were  made  in  1845^ 
1846,  1849,  1850, 1851, 1854, 1855  and  1856. 

In  making  out  the  list  of  swamp  lands,  from  time  to  time  transmitted 
by  the  surveyor-general  of  Michigan  to  the  General  Land  OflBce,  the 
practice  appears  to  have  been  to  follow  the  notes  of  the  re-surveys  Id 
the  first  instance,  whenever  re-surveys  had  been  made,  entirely  disre- 
garding the  original ;  and  if  there  were  no  re-survey,  to  proceed  on  the 
notes  of  the  original  surveys;  and  subsequently,  as  re-surveys  were 
made  of  townships  in  which  lists  had  already  once  been  transmitted,  a 
corrected  list  was  sent  forward  based  upon  the  re-survey,  designed  to- 
supersede  and  take  the  place  of  the  former  list  as  a  true  and  accurate 
exhibit  of  all  the  swamp  lauds  within  the  township.  Thus,  all  the  lists 
made  of  swamp  lands  in  the  seventy-eight  townships  which  had  been 
re-surveyed  at  request  of  the  Legislature,  prior  to  the  grant,  and  in  all 
such  others  as  had  been  re-surveyed  in  pursuance  of  appropriations  by 
Congress  prior  to  the  first  certification,  were  based  on  the  re-surveys,. 
entirely  disregarding  the  original  as  no  longer  uf  any  validity  or  value; 
and  this  operated  to  give  from  the  beginning  interpretation  to  the  phrase 
"  the  notes  of  the  surveys  on  file  "  found  in  the  act  of  the  State  of  Mich- 
igan,  and  to  the  understanding  of  the  government  and  the  State,  as- 
having  reference  to  the  surveys  finally  adopted  and  approved  by  the 
general  government ;  of  course  the  only  legal  abiding  surveys.  It  seems 
never  during  the  period  of  certification  to  have  been  supposed  either 
by  the  oflicers  of  the  government,  or  by  the  officers  of  the  State,  that 
the  terms  of  the  act  or  the  nature  of  the  understanding,  related  to  the 
notes  of  the  original  and  first  survey^,  wherever  a  re-survey  had  occurred. 
This  idea  required  and  governed  the  preparation  and  transmission  of 
amended  and  corrected  lists,  when  re-surveys  furnished  the  means  of 
making  a  more  accurate  designation  of  the  swamp  lands  in  a  township. 
In  short,  duringall  this  time,  it  appears  to  have  been  accepted  as  the  duty 
of  the  government  and  the  right  of  the  State  alike,  to  designate  as  granted 
by  the  act  only  such  tracts  as  the  best  evidence,  provided  by  the  surveys 
to  which  resort  had  been  agreed  upon,  disclosed  to  be  truly  within  its 
terms.  Accordingly,  notwithstanding  certifications  had  been  made  to 
the  State  of  lands  indicated  by  the  original  survey  to  be  swamp  and 
overflowed,  when  subsequent  lists,  corrected  by  the  re-surveys,  were 
certified,  no  difficulty  was  made  by  the  State  in  receiving  patents  from 
the  government  in  accordance  w  ith  the  corrected  lists,  and  no  claim 
api)ears  to  have  been  asserted  of  a  right  to  patents  upon  the  lists  so 
superseded.  Inasmuch,  however,  as  the  business  of  determining,  cer- 
tifying and  patenting  the  swamp  lands  proceeded  from  year  to  year 
during  the  course  of  years  as  the  clerical  force  in  the  Land  Office  was 
able  to  dispatch  it,  it  resulted  that  patents  were  issued  for  a  consider- 
able amount  of  lands  which  had  been  listed  by  the  surveyor-general 
and  subsequently  certified  by  the  Secretary,  upon  the  basis  of  the  orig- 
inal surveys,  and  that,  afterwards,  re-surveys  were  made  which  dis- 
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closed  errors  in  the  certifications  patented  like  those  discovered  in  cer- 
tifications which  had  not  gone  to  patent  before  the  resurvey  was  made, 
or  reported  to  the  Land  OflSce. 

The  general  resalt  of  the  re-survey  was  to  diminish  the  aggregate 
aaionnt  of  lai;ds  shown  by  the  field-notes  to  be  swamp  and  overflowed, 
as  contrasted  with  the  original  survey,  but,  in  some  townships,  includ- 
ing some  of  those  now  under  consideration  in  this  case,  a  greater 
amount  of  swamp  land  was  returned  upj>n  the  basis  of  the  resurvey 
than  by  the  original.  The  State  accepted  the  patents  in  either  case, 
whether  more  or  less,  without  question. 

The  theory  and  practice  of  the  General  Laud  Office  are  clearly  shown 
by  the  following  letter  addressed  by  the  Commissioner  to  the  Commis- 
sioner of  the  State  Land  Office,  in  which  the  view  above  expressed  is 
set  forth,  as  well  as  the  further  idea  that  whatever  excess  had  been 
patented,  the  State  would  make  compensation  for  when  indemnities 
were  selected. 

Gknkral  Land  Offick, 

Dec,  22,  1858. 
S.  P.  Tread  WELL,  Esq., 

Commr.  State  Land  Office. 

Sir  :  The  sabject  of  the  swamp  grant  of  Sept.  28,  1850,  so  far  as  the  same  relates 
to  the  State  of  Michigan,  in  view  of  the  basis  adopted  by  the  State  in  designating  the 
lands  granted  and  the  nnmerous  re-snrveys  made  since  the  passage  of  the  law,  pre- 
sents peculiarities  which  require  an  action  on  the  part  of  the  authorities  of  the  State 
to  enable  us  to  adjust  the  business  with  proper  regard  tK>  the  evidences  in  the  case. 
To  present  the  matter  is  the  purpose  of  this  commanication. 

The  surveyors-general  of  the  district  have  from  time  to  time  reported  selections  in 
lists  from  the  evidences  of  the  surveys  as  originally  made.  Such  selecti3n8  were  ex- 
amined with  the  records  of  this  office,  and,  so  far  as  they  were  found  vacant  and  not 
interfered  with  by  settlements,  were  submitted  to  and  approved  by  the  Secretary  of 
the  Interior. 

The  authorities  of  the  State  were  immediately  thereafter  furnished  with  certified 
copies  of  the  lists  containing  the  lands  thus  approved.  Since  such  approvals  were 
made  and  certified,  the  surveyors-general,  upon  the  evidences  of  the  re-sarvey  of 
many  townships,  have  forwarded  lists  to  supersede  and  abrogate  the  reports  made  in 
townships  described  therein.  These  subsequent  selections  differ  materially  from  the 
former  ones. 

The  patents  for  probably  one-half  of  the  townships  in  this  condition  as  originally 
selected  and  reported  were  prepared  and  transmitted  prior  to  the  receipt  of  the  sub- 
sequent reports  based  upon  the  evidence  of  the  re-surveys. 

The  balance  of  the  selections  originally  made,  and  which  are  superseded  by  reports 
under  re-snrveys,  have  been  approved  and  certified,  but  are  not  carried  into  patent, 
nor  can  they  be  as  thus  approved,  for  the  reason  that  the  reports  made  after  the  re- 
surveys  are  the  only  proper  evidence  upon  which  our  action  must  be  made  in  deter- 
mining the  grant. 

So  far  as  the  patents  have  been  issued,  it  is  not  intended  to  make  any  alteration  in 
the  lists,  but  when  the  indemnity  provisions  of  the  act  of  2d  March,  1855,  come  to  be 
executed,  a  comparison  between  the  reports  based  upon  the  original  surveys  and  re- 
ports made  after  re-surveys  will  be  made,  and  when  the  lands  in  the  original  reports 
do  not  appear  in  the  subsequent  reports,  a  deduction  to  that  extent  will  be  made 
from  the  indemnity  certificate.  This,  it  is  believed,  will  do  equal  justice  to  all  in- 
terested. 
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The  paper  herewith  euclosed  will  show  in  what  townships  the  lands  have  been  pat- 
ented a«  iirst  selected,  and  those  townships  in  which  the  lands  are  approved  bnt  not 
patented;  and  it  is  forwarded  with  the  request  that  the  proper  authorities  of  the 
State  may  elect  to  receive  the  grant  with  reference  to  those  townships  in  which  the 
lands  have  not  been  patented,  as  the  selections  are  made  upon  the  evidences  of  the 
re-surveys. 

It  is  our  purpose  to  submit  to  the  Secretary  of  the  Interior,  for  a  revocation  or  ap- 
proval, so  much  of  the  lists  in  the  several  land  districts  as  embrace  the  tracts  in  the 
condition  specified ;  forwarding  at  the  same  time  a  list  of  the  tracts  as  subsequently 
reported  for  his  approval.  You  will  be  pleased  to  present  the  matters  herein  con- 
tained to  the  proper  State  authorities. 

The  patents  for  the  swamp  lands  in  Clinton,  Ottawa,  and  Newaygo  counties,  so  fax 
as  the  difficulties  above  described  do  not  exist,  are  now  in  the  course  of  preparation, 
and  will  be  forwarded  as  soon  as  they  are  completed. 
Very  respectfully,  your  obdt.  servant, 

Thos.  a.  Hendricks, 

CommW. 

This  cominunicatioD  (as  well  as  a  prior  otie  in  1855  to  the  Governor) 
clearly  stated  the  view  of  the  Department  that  the  notes  of  the  re-sur- 
veys governed  in  the  designation  of  swamp  lands.  In  a  commnnica- 
tion  dated  April  5th,  1859,  transmitting  a  copy  of  the  Commissioner's 
letter,  the  State  Land  Commissioner  invites  the  Governor's  attention 
to  the  exact  ])oiut,  and  intimates  his  opinion  against  compliance  with 
the  request  of  the  Commissioner. 

It  does  not  appear,  however,  from  any  of  the  voluminous  papers  and 
reports  from  which  many  extracts  have  been  printed  for  use  upon  the 
heariug  of  this  matter,  that  the  State  of  Michigan,  through  any  of  its 
authorities,  ever  either  formally  assented  to  or  dissented  from  the  view 
of  the  Land  Office.  I  should  not  undertake  to  discuss  in  detail  the 
various  correspondence,  reports  of  the  State  Land  Office  and  action  of 
the  State  and  the  Governor,  but  simply  give  my  impression  of  what 
they  establish.  Reviewing  all  this  action,  the  sum  of  the  testimony  of 
these  documents  to  my  mind  is  that  the  government,  through  the  Land 
Office,  steadily  maintained  the  i)osition  which  had  been  taken  from  the 
beginning;  that  the  State  did  not  protest  against  this  view,  althongh 
no  formal  assent  appears,  but  submitted  to  the  action  of  the  Land  Office, 
and  asserted  no  dispute  of  its  practice,  and  no  claim  to  the  lauds  under 
the  first  certifications,  prior  to  about  1880,  when,  in  consequence  of  the 
claim  having  been  raised  in  a  former  report  of  the  State  Land  Commis" 
sioner,  movement  began  looking  to  its  prosecution.  It  seems  to  have 
been  understood  that  the  act  of  18G0  put  a  limitation  of  two  years  on 
the  assertion  of  claims  under  the  swamp  land  grant,  and  the  land  officern 
of  Michigan  appear  to  have  diligently  prosecuted  the  claims  of  the  State 
during  the  succeeding  three  or  four  years,  but  not  to  have  asserted  this 
claim.  Indeed,  the  reports  of  the  State  Land  Commissioner,  from  1862 
to  1870,  S]ieak  of  the  grant  as  being  nearly  satisfied  by  patents  already 
issued  ;  and  entirely  ignore  the  existence  of  any  such  right  on  the  part 
of  the  State  as  this  claim  i)resents. 
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Meantime,  the  geaeral  government  had  placed  in  the  market  the 
lands  so  withheld  from  the  first  certification  and  they  have  been  dis- 
posed of  under  the  general  land  laws  to  settlers  and  purchasers,  or 
they  have  been  granted,  in  some  i)art,  to  the  State  to  aid  in  the  con- 
fitrnction  of  railroads.  Thus  it  happens  that,  at  the  present  time,  the 
lands  claimed  by  the  State,  upon  this  basis,  are  generally  in  the  hands 
of  private  owners  by  direct  conveyance  from  the  government,  or  through 
grants  to  aid  in  internal  improvements ;  and  the  intervention  of  the 
Department  in  favor  of  the  State,  would,  in  most  cases,  operate  only 
as  the  expression  of  the  opinion  of  the  Department  that  the  State 
possesses  a  better  title  than  has  been  conveyed  to  the  grantees  of  the 
government,  and  attempt  to  invest  the  State  with  a  title  by  patent 
after  other  patents  have  been  already  issued.  The  contestants  of  the 
right  of  the  State  to  the  particular  tracts  now  under  discussion,  are 
persons  who  have  since  1880,  made  entry  of  them  from  the  government ; 
although  arguments  have  been  beard  on  behalf  of  a  much  greater  num- 
ber indirectly  interested  in  the  subject. 

It  may  be  added  that  no  evidence  is  furnished  to  show  that  the  lands 
claimed  now  are,  or  at  the  date  of  the  grant  were,  in  fact,  swamp  or 
overflowed ;  and  the  presumption  must  be  allowed,  therefore,  that  they 
were  not,  since  such  is  the  testimony  of  the  reliable  survey. 

The  points  of  law  involved  may  now  be  considered  without  further  de- 
tail of  the  facts,  except,  perhaps,  as  connected  with  some  special  features. 

I. 

So  far  as  any  obligation  to  follow  the  original  surveys  is  asserted  to 
spring  from  the  alleged  agreement  between  the  Land  OfQce  and  the 
State  to  adopt  the  field -notes  as  the  basis  for  designating  swamp  lands, 
three  reasons  appear  to  be  each  sufficient  to  answer  the  claim. 

In  the  first  place,  no  power  existed  in  the  Commissioner,  or  in  the 
Secretary  himself,  to  so  bind  the  government.  The  act  of  Congress 
made  the  grant  and  defined  the  subject  granted.  The  Department 
could  not  add  to  its  terms  or  impose  an  obligation  to  patent  lands  not 
swamp  and  overflowed  and  unfit  for  cultivation.  One  Secretary  might 
adopt  for  himself  a  practice  or  rule  to  govern  his  performance  of  the 
duty  to  designate  and  certify  lands  granted,  which  the  act  devolved 
upon  him  ;  but  he  could  not  impose  that  rule  or  practice  upon  another, 
nor  even  oblige  himself,  if  he  found  it  to  be  incorrect  in  operation.  The 
supreme  court  has  determined  that  the  ascertainment  of  the  specific 
tracts  granted  by  the  act  of  Congress,  is  a  question  of  fact,  to  be  settled 
by  the  Secretary  upon  evidence,  or,  upon  failure  of  a  determination  by 
him,  by  a  jury.  Railroad  Co.  v.  Fremont  County  (9  Wall.,  89);  Rail- 
road Co.  V.  Smith  (9  Wall.,  95);  Buena  Vista  County  v.  Railroad  Co. 
(112  U.  S.,  165).  What,  therefore,  will  be  accepted  as  sufficient  to 
establish  the  fact  is  a  question  only  of  evidence,  which  every  Secretary 
mustdecidefor  himself.    The  act  of  the  Legislature  of  Michigan  amounts 
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ouly  to  the  aathoritative  declaration  on  the  part  of  the  State,  of  its  ac- 
ceptance of  the  field-notes  as  a  rale  of  designation  if  the  Secretary  par- 
saes  it.  The  Department  cannot  be  held  boand  by  that  act,  or  by  any 
understanding  to  pursue  that  rule,  until,  at  least,  after  certification  and 
patent. 

Secondly,  no  agreement  of  the  kind  can  be  asserted  upon  the  basis 
of  the  facts  narrated.  The  instructions  to  the  surveyors-general  do 
not  amount  to  a  contract  with  the  State.  They  are  properly  to  be  re- 
garded only  as  the  declaration  of  a  rule  of  evidence  which  the  Depart- 
ment was  willing  to  pursue  on  condition  that  the  State  was  willing  to 
accept  it ;  but  no  more  obligatory,  nor  less  open  to  change,  than  other 
instructions  of  the  Department  to  officers  under  its  jurisdiction.  The 
assent  of  the  Slate,  which  was  the  condition  of  the  instructions  being 
operative,  did  not  give  them  the  character  of  inflexible  law  or  binding 
obligation.  And,  although  the  Department  has  usually  pursued  the 
course  so  outlined,  it  has  repeatedly  expressed  the  reservation  of  the 
right  and  purpose  to  proceed  upon  more  satisfactory  evidence  when  the 
surveys  are  shown  to  be  so  incorrect  as  to  be  unreliable.  La  Chance  r. 
Minnesota  (4  L.  D.,  479). 

Finally,  so  far  as  this  case  is  concerned,  the  obligation  of  the  sap- 
posed  understanding  turns  upon  the  application  to  be  given  to  the  terms 
employed,  "  the  notes  of  the  surveys".  For,  if  this  phrase  means  the 
notes  of  the  corrected  and  permanent  surveys,  which  was  its  interpre- 
tation from  beginning  to  end  of  the  cei  tifications  made  to  Michigan  as 
already  shown  by  the  facts  narrated,  the  force  of  the  claim  is  tamed 
against  the  State.  The  value  of  contemporary  construction  is  aniver- 
sally  acknowledged ;  and,  in  this  case,  irrespective  of  any  question  of 
estoppel,  the  action  of  the  Department  and  its  acceptance  by  the  State 
during  so  many  years,  can  leave  little  doubt  that  the  field-notes  re- 
ferred to  were  intended  to  be  those  which  furnished  the  best  evidence 
of  the  fact.  The  force  of  this  contemporaneous  construction  is  aag- 
raented  by  the  fact  that  at  the  time  when  the  phrase  was  first  employed 
in  the  adjustment  of  the  grant  with  the  State  of  Michigan,  many  re- 
surveys  had  already  been  made,  some  of  them  at  the  reqaest  of  the 
State  itself,  and  that  others  were  in  progress  under  specific  appropria- 
tions therefor  by  Congress ;  appropriations  which  were,  in  terms,  "  for 
correction  of  erroneous  and  defective  surveys,"  "  for  re-surveying  and 
correcting  erroneous  surveys  "  and  the  like.  It  cannot  be  presumed 
that  when  corrected  surveys  already  existed,  or  were  in  progress,  ref- 
erence by  this  phrase  was  intended  to  those  which  were,  or  should 
prove  to  be,  erroneous  and  defective,  instead  of  those  which  were  correct 
and  reliable.  If,  therefore,  the  meaning  of  the  phrase,  as  applied  to 
surveys  already  made  or  in  progress,  attached  to  the  notes  of  corrected 
surveys,  instead  of  the  origiual  defective  ones,  it  cannot  be  doubted 
that  it  equally  applied  to  the  notes  of  such  survey's  as  should  be  subse- 
quently, by  authority  of  Congress,  likewise  corrected.    And  since  this 
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obvious  conclusion  was,  in  fact,  recognized  and  acted  on  by  both  parties- 
when  the  re-surve^'s  were  afterwards  made,  the  meaning  of  the  phrase 
in  the  supposed  agreement  must  be  accepted  accordingly ;  and  so  far  as 
obligation  attends  it,  the  consequence  is  unfavorable  to  the  present 
claim  of  the  State. 

II. 

The  effect  to  be  awarded  to  the  certifications  first  made  upon  the  basis 
of  the  original  surveys  presents  the  most  serious  question  upon  this  ap-^ 
peal.  The  swamp  land  act  was  a  grant  inprcesenti^  passing  title  to  the 
lands  of  the  described  character  from  its  date.  Wright  t?.  Roseberry 
(121  U.  S.,  488).  But  identification  of  these  lands  was  essential  to  this^ 
title  to  any  specific  tract,  and  the  act  left  it  to  the  judgment  of  the  Sec- 
retary of  the  Interior  to  conclusively  make  that  identification.  It  i» 
only  where  he  has  failed  to  act,  that  resort  to  another  tribunal  is  ad- 
missible.   Wright  V.  Roseberry,  supra. 

Upon  the  same  authority,  it  must  also  be  admitted,  i>erhaps,  that 
when  the  Secretary  has  made  this  identification  by  a  certification  not 
open  to  valid  question,  the  duty  to  patent  upon  the  request  of  the  Gov- 
ernor so  essentially  follows,  that  the  title  may  be  deemed  perfect  to  the 
specific  tracts  thus  determined  to  be  granted  even  before  th^  act  of  pat- 
enting. 

When,  however,  the  certification  made  by  the  Secretary  is,  before 
patenting,  cballenged  for  fraud  or  mistake,  I  think  the  right  and  duty 
remain  with  him  to  correct  the  identification  according  to  the  facts,, 
so  that  the  patent  shall  issue  only  for  lands  which  were,  in  truth,, 
granted  by  the  act  of  Congress.  To  put  the  case  strongly,  is  it  to  be 
presumed  that  any  court  would,  by  mandamus,  compel  the  Secretary 
to  issue  the  patent,  when  by  false  and  fraudulent  evidence  he  has  beea 
deceived  into  affixing  his  signature  to  a  certification  which  embraced, 
among  the  tr«icts  described,  a  large  body  of  land  beyond  all  dispute 
high  and  dry,  in  no  part  wet,  swamp  or  overflowed,  or  unfit  for  cultiva- 
tion t  Or  would  a  writ  go  to  compel  the  patenting  of  such  lands  which^ 
through  accident  or  gross  mistake,  had  been  so  included  in  a  certified 
list  1  To  suppose  such  a  judgment  possible,  would  impute  to  a  court 
the  violation  not  only  of  the  act  of  Congress,  but  of  plain  and  acknowl- 
edged principles  of  justice.  It  necessarily  follows  that  when  such  a 
case  occurs,  the  Secretary  retains  the  power,  until  a  patent  issues,  to- 
correct  his  error  in  the  attempt  to  identify  the  granted  lauds,  by  con- 
forming his  certification  to  the  truth  as  discovered  after  it  was  made^ 
It  equally  follows,  that  when  the  Secretary  has,  before  patent,  mado 
discovery  of  fraud,  accident  or  mistake,  in  consequence  of  which  he  ha» 
included  in  his  certification  lands  not  granted  by  the  act  of  Congress^ 
and  has  corrected  the  certification  so  as  truly  and  rightly  to  identify 
the  lands  actually  granted,  the  only  right  to  a  patent  existing  in  tho 
State,  or  which  any  court  would  enforce,  attaches  to  the  land  actually 
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granted,  and  correctly  identified  by  the  amended  certification.  Other- 
wise, the  singnlar  consequence  would  attach  to  the  performance  of  this 
act  which  is  no  where  else  suffered  by  the  law,  that  fraud,  mistake  or 
accident  becomes,  openly  and  undeniably,  the  basis  of  title,  and  the 
government  is  defrauded  of  its  lands  by  means  which  would  be  a  saffi- 
•iiient  foundation  to  relieve  another  grantor  from  a  conveyance  actually 
made.  This  reasoning  seems,  to  my  mind,  indisputably  to  demonstrate 
that  a  right  of  correction  in  a  proper  case,  remains  in  the  Secretary, 
-even  after  a  certification  has  been  made,  if  the  issuance  of  patent  has 
not  dispossessed  him  of  jurisdiction. 

Applied  to  the  facts  of  this  case,  this  line  of  reasoning  also  demon- 
4strates  that  the  State  is  not  entitled  to  the  lands  now  claimed.  Be- 
<;ause  it  has  been  shown  that  these  lands  were  erroneously  embraced 
in  the  certifications  made  upon  the  basis  of  the  original  surveys,  that 
the  evidence  which  led  to  their  inclusion  in  the  lists  was  false,  that 
the  lands  are,  in  fact  not  swamp  or  overflowed  and  were  not  granted 
by  the  act  of  Congress,  and  that  the  mistake  of  the  Secretary  was  cor- 
rected by  another  list,  in  accordance  with  the  facts.  The  correction  was 
made  in  the  exercise  of  a  rightful  jurisdiction  remaining  in  the  Depart- 
ment, as  I  think  I  have  shown ;  and,  had  the  State  resorted  immediately 
thereafter  to  a  court  for  the  writ  of  mandamus,  it  can  not  be  supposed 
that  its  judgment  would  have  obliged  the  government  to  part  by  patent 
with  its  rightful  title  to  lands  which  had  not  been  granted,  simply  be- 
<$ause  of  a  mistake  of  its  officers  induced  by  false  evidence  and  corrected 
before  judicial  aid  was  invoked,  while  patent  was,  at  the  time,  proffered 
to  every  tract  to  which  the  State  was  entitled  by  the  grant. 

But  the  case  of  the  State  now  stands  much  more  unfavorably  to  its 
•demand.  All  the  lands  which  were,  in  fact,  granted  to  it — ^at  least 
within  the  township  now  in  question — were  long  ago  identified  and 
patented ;  the  correction  of  the  lists  of  identification,  and  all  the  cir- 
■€umstances  upon  which  the  correction  proceeded,  were  fully  made 
known  to  its  officers ;  in  the  course  of  the  correction,  lands  not  em- 
braced in  the  first  list,  were  added  to  those  certified,  while  none  were 
excluded  except  such  as  were  not  subject  to  the  grant ;  the  patents 
were  accepted  by  the  State  and  no  claim  asserted  for  the  residue  until 
After  the  lapse  of  many  years.  Meantime,  the  lands  omitted  from  the 
original  certifications  in  order  to  conform  them  to  the  lands  actually 
granted,  have  been  sold  or  otherwise  disposed  of  by  the  government, 
and  are  held  by  persons  entitled  to  be  regarded  as  innocent  purchasers 
in  good  faith.  Under  such  circumstances  the  inequity  of  the  claim  to 
lands  which  are  not  in  fact  such  as  were  described  in  the  grant,  the  title 
which  did  not  pass  in  prwsenii  by  the  act  itself,  which  never  has  passed 
by  patent,  and  to  which  no  other  right  exists  than  can  be  drawn  from 
a  mistake  in  supposing  them  within  the  grant,  a  mistake  arising  from 
false  evidence,  a  mistake  corrected  without  objection  by  the  officers  ot 
the  State,  becomes,  to  my  mind,  so  clear  and  unmistakable  that  the 
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duty  of  this  Department  is  to  lend  no  aid  to  the  demand.  If,  upon  sucb 
a  foundation,  there  be  any  principle  of  law  which  will  award  to  the* 
State  these  lands  not  grauted,  it  must  be  discovered  and  enforced  by 
others. 

III. 

It  is  further  claimed  on  behalf  of  the  State,  that  the  act  of  March  3d,. 
1857,  confirmed  these  certitications,  and  directed  the  api)roval  and 
patenting  of  the  lands  therein  described  to  the  State,  irrespective  of  tho^ 
correctness  of  the  identification.    That  act  declared : 

Tbat  the  selection  of  swamp  and  overflowed  lands  granted  to  the  several  States 

heretofore  made  and  reported  to  the  Commissioner  of  the  General  Land 

Office  so  far  as  the  same  shall  remain  vacant  and  unappropriated,  and  not  interfered 
with  by  an  actual  settlement  under  any  existing  law  of.the  United  States,  be  and  the- 
same  are  hereby  confirmed,  and  shall  be  approved  and  patented  to  the  said  several 
States,  as  soon  as  may  be  practicable  after  the  passage  of  this  law. 

This  theory  of  the  act  necessarily  compels  counsel  for  the  State  ta 
assert  that  all  the  lists  reported  by  the  surveyor-general  and  certified 
by  the  Secretary,  both  the  original  and  the  corrected  lists,  were  thereby 
confirmed.  But  it  must  be  presumed,  I  think,  that  Congress  knew  the 
facts,  and  its  language  must  be  applied  to  the  facts  as  they  were  under- 
stood and  interpreted  by  the  government  at  the  time.  All  the  cor- 
rections in  the  certification  had  been  previously  made.  Each  list  of 
identification  in  respect  to  which  any  claim  is  now  asserted  had  been 
amended  by  striking  out  the  lauds  which,  upon  the  better  evidence  of 
the  re-surveys,  were  shown  not  to  be  swamp  or  overflowed,  and  by  the 
addition  of  those  which  were  of  that  character  but  not  embraced  in  the 
original  list.  In  point  of  fact,  the  lands  erroneously  included  in  the 
lirst  certifications,  had  been  actually  erased  from  those  certifications  by 
lines  of  ink  drawn  over  them  and  annotations  showing  them  to  be  ex- 
punged from  the  lists.  In  each  case  of  an  erroneous  certification  another 
amended  list  had  been  (irepared  as  a  substitute,  made  in  accordance  with 
the  facts.  In  legal  contemplation,  this  amended  list  stood  in  the  stead 
of  the  other,  and  the  case  must  be  regarded  to  be  the  same  in  law  as  if 
the  corrections  had  been  made  actually  upon  the  original  list,  by  erasure 
of  the  lands  improperly  included  in  it  and  addition  there  of  such  as 
ought  to  be  included  but  had  not  been.  In  other  words,  there  was  but 
one  selection  remaining,  the  amended  and  corrected  list  which  stood  in 
place  of  the  preceding.  I  have  shown  this  to  have  been  done  in  the 
exercise  of  a  rightful  jurisdiction  in  the  Department.  It  must  be  pre- 
sumed that  this  was  the  list  which  Congress  had  in  mind  when  passing 
the  confirmatory  act  of  1857. 

This  view  is  re  enforced  by  the  contemporaneous  construction  of  the 
Department  and  officers  of  the  State,  already  su£ciently  stated;  and 
by  the  equitable  considerations  to  some  extent  presented,  sufficient  to* 
operate  an  estoppel  against  a  different  interpretation  now. 
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Over  5,800,000  acres  have  been  patented  to  the  State  of  Michigan  as 
lands  embraced  within  the  grant  of  the  act  of  1850.  In  designating 
these  lands,  a  generous  rule  of  evidence  has  prevailed  in  the  Depart- 
ment. Every  intendment  appears  to  have  been  taken  against  the 
grantor  and  most  favorably  to  the  grantee,  in  enlargement  of  the  quan- 
tity of  lands  conveyed.  This  has  been  brought  about,  notwithstanding 
the  disallowance  of  the  lands  erroneously  certified  in  the  first  list;  and 
there  appears  to  remain  no  reason  to  suppose  that  the  State  has  not  re- 
<5eived  all  the  lands  actually  within  the  description  of  the  grant,  as 
swamp  and  overflowed  and  unfit  for  cultivation  (unless,  possibly,  some 
fugitive  tracts  not  within  the  present  claim)  and  hundreds  of  thou- 
sands, if  not  millions,  of  acres  beside.  The  State  Land  Commissioner, 
in  his  report  for  1868,  affirmed  of  the  lands  received  under  this  dona- 
tion that  "They  are  not  all  what  the  term  strictly  implies,  ^  swamp'  in 
fact,  but  that  large  portions  of  the  same  are  fine  agricultural  landjs, 
whilst  others  are  covered  with  heavy  forests  of  pine  and  other  valuable 
timbers.''  The  Governor  informed  the  Legislature  in  1867  that  portions 
of  these  swamp  lands  "are  among  the  most  valuable  lands  in  the  State." 
In  1869,  the  annual  message  said  that  "  though  known  as  swamp  lands, 
a  large  portion  of  them  are  excellent  agricultural  lands,  and  many  of 
them  are  covered  with  forests  of  pine  and  other  valuable  timber." 
This  testimony  shows  how  liberally  the  rule  of  identification  operated, 
and  how  extensively  the  limiting  characteristic  that,  although  swamp 
and  overflowed,  the  lands  must  be  also  "  unfit  for  cultivation  "  was 
disregarded ;  and  these  facts  would  authorize  the  characterization  of 
this  demand  for  so  large  a  body  of  lands  not  asserted  to  be  swamp 
and  overflowed  by  even  other  terms  than  unjust.  I  can  not  think 
that  such  action  ought  to  be  taken  by  the  officers  of  the  government, 
in  professed  execution  now  of  this  donation  of  forty  years  ago  already 
so  generously  carried  out,  as  would  not  only  so  enlarge  the  subject  of 
the  graut  beyond  its  true  description,  but  would  operate  to  inflict  un- 
certainty of  title  and  expensive  litigation  upon  so  many  residents  and 
holders  who  have  rested  for  years  upon  the  faith  of  grants  by  the 
United  States  to  them  or  their  predecessors  in  title. 

IV. 

It  was  shown  upon  the  argument  that  a  portion  of  the  lands  embraced 
'within  the  present  claim,  those  in  townships  twenty-three  and  twenty- 
seven  north,  of  range  three  west,  township  twenty-four  north,  of  range 
five  west,  and  township  twenty-flve  north,  of  range  six  west,  were  not 
in  fact  certified  to  the  State  of  Michigan ;  but  that  the  corrections  were 
made  by  expunging  these  lands  from  the  lists,  as  first  signed  by  the  Sec- 
retary, before  the  duplicated  list  was  transmitted  to  the  State;  so  that 
they  do  not  appear  in  the  certification  held  by  the  State.  If  the  prior 
certifications  were  to  prev^ail  over  the  considerations  I  have  regarded 
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as  bindiDg,  a  question  would  arise  whether  the  certification  could  be 
deemed  complete  until  delivered  to  the  State.  The  view  which  I  have 
taken  renders  any  discussion  of  this  immaterial. 

This  cause  has  been  discussed  orally  and  iu  the  printed  briefs,  both 
on  behalf  of  the  State  and  in  opposition  to  its  claims,  with  great  ability 
and  an  amplitude  of  reasoning  and  research  of  facts,  which  I  have  not 
attempted  fully  to  comment  on,  although  every  point  has  been  consid- 
ered.   The  view  I  have  taken  renders  it  unnecessary  to  190  further. 

Your  decision  is  affirmed. 


REMOVAL  OF  LOCAL  OFFICE— IXSTRL^CTIONS. 

[Telegram :] 

Department  of  the  Interior,  General  Land  Office, 

Washington  J  Dec.  29,  1SS8. 
Begister  and  Beceiver, 

Deadwoodj  Dakota  Ty. 
In  view  of  the  contemplated  removal  of  the  district  office  to  Rapid 
<3ity,  you  will  iu  cases  in  which  hearing  is  now  set  before  you,  continue 
such  cases  to  a  day  certain,  when  further  time  is  necessary  for  sufficient 
notice,  and  in  all  such  cases  where  the  parties  do  not  desire  such  hearing 
at  Bapid  City,  provide  for  taking  the  proofs  before  some  duly  qualified 
officer  designated  by  you,  as  conveniently  located  to  the  parties  in  in- 
terest as  possible,  and  have  all  published  notices  properly  amended  to 
4show  the  material  facts.  When  parties  so  stipulate  you  may  hear  cases 
now  set  for  Deadwood  at  Bapid  City.  In  cases  where  personal  service 
of  notice  has  been  given,  notice  of  the  changes  must  be  given  in  like 
manner.  Where  notice  has  already  been  given  to  take  proof  at  Bapid 
Oity,  before  judge  or  clerk  of  court,  it  may  be  taken  as  advertised. 

S.  M.  Stockslager, 

Commissioner. 
Approved, 

Wm.  F.  Vilas, 

Secretary. 


PUBLIC  SURVEY— MEANDER  I^INE. 

Goose  Lake. 

Where  the  meander  line  of  a  survey  bordering  upon  a  lake  was  established  at  a  time 
of  extreme  high  water,  and  the  subsequent  recession  thereof,  which  occurred 
shortly  after  the  survey,  left  a  large  body  of  land  between  said  meander  line  and 
the  permanent  shore  line,  it  is  held  that  such  reliction  is  the  property  of  the  gov- 
ernment and  should  be  included  within  its  system  of  public  surveys. 

Secretary  Vilas  to  Commissioner  Stockslager^  December  17,  1888. 

I  have  before  me  your  letter  of  May  10, 1888,  transmitting  for  de 
partmental  consideration  the  application,  and  accompanying  papers, 
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of  certain  citizens  of  Lake  Goanty,  Oregon^  for  the  survey  of  lands  sic* 
uate  at  the  northern  extremity  of  Goose  Lake,  in  township  39  soath 
ran^e  20  east,  and  townships  40  and  41  south,  range  10  east,  in  said 
State  of  Oregon. 

It  appears  that  said  application  was  b^'  your  office  first  transmitted 
to  the  Department  for  its  action  July  8,  1887. 

Objection  to  the  proposed  survey  having  been  filed,  setting  out  that 
if  niade  it  would  interfere  with, the  riparian  rights  of  the  owners  of  the 
lands  around  Goose  Lb.ke,  the  Department,  under  date  of  November  17, 
1887,  returned  the  papers  to  your  office  with  direction  that  "  a  hearing 
be  had  between  the  alleged  settlers  and  those  claiming  title  to  the  land 
as  riparian  owners  to  determine  whether  the  lines  of  survey  were  prop- 
erly run,  or  whether  the  land  in  dispute  has  been  formed  by  accretion 
since  survey."  Pursuant  to  said  direction,  your  office  instructed  the 
local  officers  at  Lakeview,  Oregon,  to  order  a  hearing  to  determine  the 
issue  raised  as  above  mentioned. 

A  hearing  was  had,  and,  on  April  10,  1888,  your  office  received  the 
record  in  the  case,  including  a  large  amount  of  testimony  taken  at  said 
hearing. 

Upon  an  examination  of  said  testimony,  your  office  recommends  that 
the  application  for  survey  be  granted. 

To  be  more  explicit  as  to  the  issue  made  and  to  better  understand 
the  questions  involved,  it  should  be  stated  that  the  lands  in  dispute  lie 
between  the  meander  line  of  the  shore  of  Goose  Lake  and  the  present 
line  of  water  in  said  lake. 

Said  Goose  Lake  lies  partly  in  Oregon  and  partly  in  California.  The 
copy  of  the  official  plat  before  me  shows  that  the  lands  around  that 
part  of  the  lake  in  Oregon  were  surveyed  as  follows : 

Township  30  south  of  range  20  east,  which  embraces  the  land  around 
the  north  end  of  the  lake  was  surveyed  in  August  1868,  while  the  lands 
on  the  west  side  of  the  lake,  consisting  of  townships  40  and  41  south, 
range  10  east,  as  well  as  those  on  the  east  side  of  the  lake,  which  com- 
pose townships  40  and  41  south,  range  20  east,  were  surveyed  in  August^ 
1872. 

Your  letter  states  that: 

« 

Although  the  hearing  was  iutended  to  relate  to  lands  located  in  township  ^9  sooth, 
range  20  east,  and  townships  40  and  41  soiitli,  range  19  east,  the  testimony  presented 
refers  mainly  to  the  lands  situate  in  township  39  south,  range  20  east  only,  at  the 
northern  extremity  of  Goose  Lake. 

An  examination  of  the  record  veriflesthis  statement,  as  to  the  scope 
of  the  testimony. 

Presumably  the  inquiry  at  the  hearing  was  confined  to  the  lauds 
around  the  north  end  of  the  lake,  because  the  petitioners  for  survey 
were  settlers  on  said  lands  only,  and  did  not  care  to  press  the  inquiry 
beyond  the  lands  In  which  they  claimed  an  interest.  It  should,  how- 
ever, have  been  extended  bj-  the  local  officers  under  your  office  instruc- 
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tions  and  in  the  interest  of  the  government,  so  as  to  include  the  lands 
CD  the  east  and  west  side  of  the  lake  as  well  as  north  of  it. 

Now,  as  to  the  lands  covered  by  the  investigation,  viz:  those  at  the 
north  end  of  the  lake,  in  township  39,  it  is,  in  effect,  alleged  by  the  peti- 
tioners that  the  survey  made  in  1868  was  fraudulent,  in  that  it  did  not 
correctly  locate  the  meander  line  of  the  lake  in  said  township ;  that 
aboat  three  thousand  acres  were  by  said  survey  returned  as  lake, 
whereas  it  is  dry  land ;  that  all  of  said  three  thousand  acres  produces 
abundant  crops  of  natural  hay  and  is  valuable  for  agricultural  purposes 
and  desirable  for  homes. 

The  statements  made  by  these  petitioners  as  to  the  fraudulent  char- 
acter of  the  original  survey  are  denied  by  one  protestaut,  who  as  owner 
of  certain  land  having  the  meander  line  for  itssouthern  boundary  claims 
to  the  water,  and  avers  that  the  allowance  of  survey  as  asked  would 
interfere  with  her  riparian  rights.    Wherefore  she  asked  a  hearing. 

The  voluminous  testimony  taken  at  the  hearing  had  is  in  some  re- 
spects conflicting,  but  the  following  conclusions  may,  I  think,  safely  be 
drawn  therefrom. 

1.  The  meander  line,  as  located  by  the  survey  of  1868,  and  the  pres- 
ent water  line  at  the  north  end  of  the  lake  are  apart  from  one-half  mile 
at  their  nearest  |>oints  to  two  and  a  half  miles  at  their  most  widely  sepa- 
rated points. 

2.  Between  said  lines  there  are  about  three  thousand  acres  of  land, 
which  on  the  official  plat  appears  as  water  and  as  a  part  of  the  lake, 
whereas  if  the  survey  were  extended  to  the  water's  edge,  where  it  is 
now  found,  it  would  appear  as  a  part  of  township  39  north  of  range  20 
east. 

3.  The  meander  line  as  fixed  by  the  survey  of  1868  followed  substan- 
tially the  water  line  as  it  then  existed,  and  no  fraud  appears  to  have 
been  committed  in  making  said  survey. 

4.  The  waters  of  the  lake  have  since  receded,  leaving  bare  the  land 
covered  by  the  application  for  survey  and  leaving  the  meander  line  of 
the  original  survey  in  places  over  two  miles  from  the  present  water 
line. 

The  conclusions  of  fact  above  mentioned  suggest  several  other  ques- 
tions, the  answers  to  which,  if  they  can  be  found  in  or  gotten  from  the 
record,  will  materially  aid  in  the  direction  of  a  correct  and  satisfactory 
conclusion  in  the  wholecaseas  presented.  For  example,  if  it  can  be  found 
that  the  land  in  question  may  properly  be  regarded  as  baviug  been  at 
the  date  of  survey  part  of  the  bed  of  the  lake,  and  that  the  recession  of 
the  water  has  since  been  gradual,  then  the  owners  of  the  lands  having 
the  meander  line  for  a  boundary  might,  perhaps,  he  held  entitled  to  the 
reliction. 

On  the  other  hand,  should  it  clearly  appear  that  the  lake  at  the  date 
of  survey  was  much  above  its  ordinary  level  because  of  temporary 
or  unusual  causes ;  that  the  lands  in  question  were  not  a  part  of  the 
3263— VOL  7 34 
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bed  of  the  lake^  bat  temporarily  inundated  ;  that  in  the  following  sea- 
son the  waters  receded,  or  that  the  recession  and  reliction  occarred 
within  the  course  of  a  year  or  two,  whereby  this  very  large  acreage  was 
uncovered  under  such  circumstances  as  that  no  principle  of  law  would 
justly  award  it  to  the  owner  of  the  land  bordered  by  the  meandered 
line ;  then  I  think  this  land  could  not  be  properly  regarded  as  having 
been  gained  by  reliction  to  the  riparian  owner's  property.  A  question 
might  arise  whether  the  laud  would  not  then  go  to  the  State.  But,  it 
being  shown  that  the  meander  line  was  so  grossly  an  inaccurate  repre- 
sentation of  the  actual  margin  of  the  lake,  it  would  seem  to  be  more 
just  to  hold  that  the  property  remained  public  land  of  the  United 
States,  only  temporarily  inundated  and  by  mistake  surveyed  as  a  lake* 

Now,  what  are  the  facts  on  these  points  f 

Without  attempting  to  recapitulate  the  voluminous  testimony  in  the 
record,  it  is  sufficient  to  say  that,  after  a  careful  examination  of  the 
same,  it  seems  reasonably  certain  that  when  the  survey  was  made  i» 
1868  the  meander  line  as  then  located  followed  substantially  the  water 
line  as  it  then  existed ;  that  said  water  line  was  not  that  of  the  lake  at  its 
ordinary  level,  but  was  temporary,-  said  lake  being  at  that  time,  by 
reason  of  melting  snows  in  the  surrounding  mountains,  and  the  floods 
resulting  therefrom,  several  feet  higher  than  its  ordinary  level,  and 
higher  than  it  has  been  since.  The  land  rises  very  gradually  from  the 
lake  and  a  rise  of  five  or  six  feet  would  inundate  the  land  between  the 
present  water  line  of  the  lake  and  the  meander  line  as  fixed  by  the 
survey. 

Said  land,  or  much  of  it,  wan  bare  in  1869,  the  next  year  after  the 
survey,  and  has  for  many  years  grown  natural  grasses,  which  have  been 
cut  and  used  as  hay.  Among  the  growth  thereon  is  considerable  of 
sage  brush,  which,  according  to  the  evidence,  has  been  growing  on  por- 
tions of  said  land  for  years. 

There  is  nothing  in  the  formation  of  the  ground  to  indicate  that  the 
permanent  shore  line  of  the  lake  was  ever  on  or  near  the  meander  line 
as  laid  down  in  the  official  plat,  and  the  evidence  taken  at  the  hearing 
quite  clearly  shows  that  it  never  was  on  or  near  said  meander  line, 
except  temporarily,  by  reason  of  unusual  floods,  and  this  happened  to 
be  at  the  time  when  the  survey  was  made. 

While  it  does  not  appear  that  there  was  any  actual  fraud  committed 
in  making  said  survey,  1  am  of  the  opinion  that  it  would  be  a  fraud 
upon  the  law  and  upon  the  United  States  to  hold  that  the  meander  line 
as  erroneously  located  should  stand  as  representing  the  true  water-line 
of  the  lake,  and  to  award  to  those  whose  lands  are  bounded  by  it  the 
two  or  three  miles  of  land  intervening  between  it  and  the  real  water- 
line  of  the  lake  at  its  ordinary  level. 

Formal  objection  to  survey  as  asked  has  been  filed  by  but  one  person 
claiming  as  owner  of  land  on  the  meander  line.  She  states  that  she  is 
the  owner  of  lots,  aggregating  69.55  acres,  and  to  allow  her  to  take  by 


DECISIONS   RELATING   TO    THE   PUBLIC    LANDS.  531 

reason  of  such  ownership  to  the  present  shore  line  of  the  lake  would  be 
to  ^ve  her  over  c>ix  hundred  acres  in  addition  to  the  69.55  acres  above 
mentioned. 

On  the  facts  as  they  appear  in  the  record^  this,  in  my  judgment, 
would  be  to  award  her  a  large  body  of  land  to  which  she  is  not  en- 
titled under  any  rule  of  law. 

On  the  evidence  submitted,  you  find  that  the  original  meander  lines 
of  Goose  Lake,  in  Township  39,  '*  were  improperly  located,  at  a  time  of 
extreme  high  water,  but  that.the  surveyor  had  no  knowledge  that  such 
was  the  fact,"  and  yon  recommend  that  the  application  of  the  settlers 
for  survey  of  the  lands  herein  referred  to  be  granted. 

It  may  be  that  the  determination  of  the  rights  of  property  in  this 
land  can  only  be  finally  made  satisfactorily  by  a  judicial  tribunal. 
But  to  initiate  a  case  upon  which  such  a  determination  can  be  invoked, 
it  is  better  that  the  lands  should  be  surveyed  and  properly  defined  and 
described  as  a  part  of  the  public  domain.  I  think  it  must  be  regarded  as 
public  land;  and,  so  believing,  the  only  proper  course  to  give  effect  to 
the  public  right  is  to  survey  it  and  proceed  in  accordance  with  the  law 
and  regulations. 

Upon  a  full  consideration  of  the  record,  I  concur  in  your  finding  of 
fact  and  in  your  recommendation,  which  is  accordingly  approved. 


final  proof— equitable  adjudication. 
James  H.  Wabneb. 

An  entry  may  be  submitted  to  the  Board  of  Equitable  Adjadication,  in  the  absence 
of  protest,  where  through  mistake  Sunday  was  designated  as  the  day  on  which 
final  proof  would  be  submitted,  and  said  proof  was  made  the  day  previous. 

First  Assistant  Secretary  Muldrow  to  Commissions  StocksUbger^  Decern- 

her  18,  1888. 

1  have  considered  the  appeal  of  James  H.  Warner  from  the  decision 
of  your  office,  dated  September  21, 1887,  refusing  a  reconsideration  of 
your  office  decision  dated  June  20,  1887,  suspending  his  pre-emption 
cash  entry  of  the  SW.  J  of  Sec.  14,  T.  108  N.,  R.  68  W.,  dated  Decem- 
ber 13, 1884,  Mitchell,  Dakota  Territory,  and  requiring  new  publication 
and  new  proof,  because  the  proof  was  taken  on  Saturday,  the  8th  day 
of  November,  1884,  instead  of  November  9th,  the  day  advertised. 

The  final  proof  shows  that  claimant  was  duly  qualified  to  make  said 
entry,  and  that  he  had  complied,  in  good  faith,  with  the  requirements 
of  the  preemption  law  as  to  inhabitancy,  improvement,  and  cultivation. 

The  local  officers  accepted  said  proof,  received  payment  for  the  land, 
and  issued  cash  certificate  therefor. 

The  claimant  has  filed  with  his  appeal,  his  own  affidavit,  the  affidavit 
of  one  Hallenbeck,  and  the  affidavit  of  Judge  Rice,  before  whom  the 
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final  proof  was  taken.  These  affidavits  allege  that  the  day  designated 
in  the  published  notice  for  taking  said  proof,  was  Sunday;  that  the 
error  was  the  mistake  of  the  register  or  printer;  that  it  was  not  discov- 
ered until  just  before  the  time  for  taking  said  proof;  that  claimant  con- 
sulted with  several  attorneys,  and  with  the  officer  before  whom  the 
final  proof  was  advertised  to  be  taken,  and  was  advised  to  make  the 
proof  on  Saturday  immediately  preceding  the  day  advertised ;  that  he 
acted  upon  said  advice  and  made  said  proof  which  was  accepted  by  the 
local  officers;  that  there  has  never  been  any  protest  filed  or  any  objec- 
tion made  by  third  parties  to  said  entry,  and  the  claimant  alleges  that 
'  he  is  a  poor  man,  and'  it  would  be  a  great  hardship  to  require  him  to 
make  new  proof,  as  his  witnesses  have  gone  away  from  the  vicinity  of 
said  land. 

After  a  careful  consideration  of  the  whole  record,  I  am  of  the  opinion 
that  there  has  been  a  substantial  compliance  with  the  requirements  of 
the  law,  and  the  defect  may  very  properly  be  cured  by  the  action  of  the 
Board  of  Equitable  Adjudication.  You  will  please  refer  said  entry  to 
said  Board  for  its  consideration  under  the  appropriate  rule. 

The  decision  of  your  office  is  modified  accordingly. 


LAND  RETURNED  AS  MINERAL— BUKDEN  OF  PROOF ;    RESIDENCE. 

Kanb  et  al.  v.  Devine. 

The  burden  of  proof  is  upon  an  agricultaral  claimant  for  land  returned  as  mineral ;  but 
after  a  hearing  before  the  local  office  as  to  the  character  of  the  land,  decided  in 
favor  of  the  agricultural  claimant  and  not  appealed  from,  the  burden  rests  with 
a  mineral  claimant  who  alleges  a  subsequent  discovery  of  mineral. 

A  charge  that  the  settler  has  changed  his  residence  is  not  sustained  by  evidence  which 
shows  that  the  alleged  absence  was  the  result  of  judicial  compulsion. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslager^  Decem- 
ber 18, 1888. 

The  land  involved  herein  is  the  NE.  J  pf  SB.  i,  8ec.  28,  T.  20  N.,  E.  12 
E.,  M.  D.  M.,  Sacramento,  California. 

The  whole  of  said  township  was  returned  as  mineral,  and  the  plat 
thereof  filed  in  the  local  office  on  February  23, 1878. 

On  May  23, 1878,  Thomas  Devine  made  homestead  entry  for  said  tract, 
together  with  the  ]^.  J  of  SW.  J  and  SE.  Jof  IJTW.  J  of  Sec.  27,  in  the  same 
town  and  range. 

On  March  4, 1879,  a  hearing  was  held  in  the  contested  case  of  Thomas 
Devine  v.  Alfred  Smith,  whose  pre  emption  claim  conflicted  with  De- 
vine'8  said  homestead  entry  and  the  grant  to  the  Central  Pacific  Bail- 
road  Company. 

Upon  the  testimony  submitted  the  local  officers  awarded  the  land  in 
section  27  to  the  railroad  company,  and  allowed  Devine  to  perfect  his 
entry  upon  the  tract  involved.    From  this  action  Smith  appealed.    No 
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action  with  reference  to  this  appeal  was  taken  by  your  office.    You  state 
that: 

Instead  of  ilisposin^  of  Baid  appeal,  tbis  office,  by  letter  *'N'*  of  October  11,  1882, 
iiudiug  that  the  character  of  the  land  above  described  was  called  in  question  by 
oamerons  affidavits,  ordered  a  thorough  investigation  to  determine  the  relative  valae 
and  character  of  the  laud. 

The  affidavits  referred  to  were  made  in  September,  1882,  by  S.  B, 
Davidson  (claiming  as  owner  of  two  certain  mineral  claims  located 
upon  the  said  tracts)  and  several  others. 

A  hearing  was  had  in  pursuance  of  your  said  office  letter  of  October 
11, 1882.  This  hearing  was  had  before  a  notary  public  on  January  22, 
and  continued  upon  different  days  until  February  10, 1883. 

The  local  officers  found  from  the  testimony  transmitted  the  land  in 
section  27  to  be  mineral,  and  that  in  section  28,  i.  &.,  the  forty  acres  in 
dispute,  to  be  agricultural  in  character. 

No  appeal  was  taken  from  this  decision. 

On  May  12, 1884,  the  local  office  transmitted  an  application,  purport- 
ing to  be  an  application  of  the  trustees  and  inhabitants  of  Sierra  City 
townsite,  to  contest  the  homestead  entry  of  Devine.  This  application 
is  based  upon  the  allegation  that  Devine  had  changed  his  residence 
and  been  absent  from  the  land  from  October  1,  lif80,  to  May  15,  1881, 
and  from  June  6,  1881,  to  June  7, 1882,  and  that  he  had  agreed  to  sell 
and  convey  after  final  entry  certain  portions  of  the  tract.  This  appli- 
cation was  sworn  to  by  one  J.  W.  Kane  (who  was  an  affiant  in  support 
of  the  said  affidavit  of  Davidson),  on  May  5,  1884,  and  signed  by  him 
(Kane),  as  attorney.  On  May  19, 1884,  the  local  officers  transmitted 
the  affidavit  of  said  Kane,  also  made  May  5,  1884.  In  this  affidavit 
Kane  avers  that  he  has  located  both  a  lode  and  placer  claim  upon  the 
land ;  that  he  has  recently  di8covere<l  valuable  quartz  lodes  and  placer 
mines  thereon,  and  that  since  the  date  of  said  homestead  entry,  Devine 
has  by  "acts  of  violence,  deadly  threats  and  murderous  attempts"  com- 
pletely prevented  and  excluded  all  persons  from  prospecting  on  the 
land.  Three  affidavits,  in  support  of  the  foregoing,  were  transmitted 
therewith. 

On  May  10,  1886,  your  office  considered  the  record  of  the  said  hear- 
ing had  in  January,  1883,  and  also  the  application  and  affidavits  last 
mentioned.  From  office  letter  of  said  date,  it  appears  that  you  were 
^^  unable  to  reach  a  satisfactory  conclusion  as  to  the  real  character  of 
this  tract."  Thereupon,  by  the  same  letter,  your  office  ordered  a  hear- 
ing to  determine  the  matters  contained  in  the  application  and  affidavits 
transmitted  as  stated,  upon  May  12  and  19,  1884. 

In  pursuance  of  this  instruction,  testimony  was  only  submitted  be- 
fore the  deputy  county  clerk  for  Sierra  county,  at  Dowuieville.  This 
hearing  was  commenced  on  September  6,  1886,  and  proceeded  with  at 
diflforent  times  until  October  27th  following,  when  it  was  concluded. 

The  local  office  found  that  the  land  is  not  mineral  in  character,  and 
sustained  the  homestead  entry.    This  action  was  reversed  by  your  office 
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decision  of  September  6, 1887,  from  which  the  homei^tead  claimant  De- 
vine  appeals. 

The  local  officers,  in  passing  upon  the  testimony  submitted  at  the  said 
hearing,  in  Jauaary,  1883,  concerning  the  character  of  the  one  hundred 
and  sixty  a<;res  included  in  Deviue's  homestead  entry,  say : 

That  gold  in  small  qiiaotities  is  to  be  found  on  ever}''  part  of  it,  but  the  same  evi- 
dence showed  clearly  that  gold  in  paying  quantities  had  never  been  found  on  any 
portion  of  this  land ; 

that  the  presence  of  valuable  mineral  on  the  land  is  ''only  conjecture." 
They  find,  however,  that  the  land  in  section  27  is  of  no  value  for  agri- 
cultural purposes,  and  that  Devine  has  cultivated  a  portion  and  made 
valuable  improvements  upon  the  forty  acres  in  section  28,  t.  «.,  the  tract 
in  question.  Their  said  decision  (not  appealed  from)  was  rendered 
"  under  this  state  of  facts." 

In  the  record  of  the  hearing,  upon  which  the  decision  appealed  from 
is  based,  I  can  not  find  any  evidence  that  shows  the  land  to  have  been 
occupied  or  used  as  a  townsite.  Your  office  affirms  the  local  office  in 
finding,  "  that  the  townsite  claimants  have  not  established  their  claim 
to  any  part  of  said  land.''  No  appeal  was  taken  from  this  finding. 
Your  finding  is  accordingly,  in  this  regard,  affirmed. 

The  mineral  claimant  avers,  in  the  townsite  application,  that  the 
claimant  Devine  had  failed  to  maintain  a  continuous  residence  upon  the 
tract,  in  that  he  was  absent  from  October  1,  1880,  until  May  15,  1881, 
''on  account  of  the  murder  of  Alfred  Smith,  a  claimant  and  inhabitant 
of  said  tract,  who  was  found  murdered  thereon  and  his  body  burned," 
and  that  "  Devine  again  changed  his  residence  from  said  tract  to  the 

State  prison on  June  6, 1881,  until  the  17th  day  of  July,  1883,  on 

account  of  his  attempted  murder  of  Mrs.  B.  Zelluer  and  Mrs.  W.  Busch, 
both  inhabitants  of  said  tract." 

To  what  extent  the  claimant  was  absent  from  the  tract  does  not  clearlv 
appear  from  the  evidence.  It,  however,  appears  that  ne  had  been  twice 
tried  for  the  murder  referred  to,  and  that  he  had  been  in  the  State's 
prison.  The  claimant's  absence  from  the  laud  appears  from  the  record 
to  have  been  (as  found  by  the  local  offices)  "  because  of  circumstances 
over  whichjie  had  no  control,"  and  not  for  the  purpose  of  changing  his 
residence. 

Moreover,  it  clearly  appears  that  his  (claimant's)  wife  and  children 
continued  to  reside  upon  and  occupy  the  tract  and  to  which  he  seems 
to  have  returned  after  his  release  from  jail.  The  mineral  claimant's  al- 
legation in  this  regard  is  without  force. 

The  allegation  that  the  claimant  agreed  to  convey  a  portion  of  the 
land  upon  the  completion  of  his  entry  is  based  upon  the  testimony  of 
the  mineral  claimant  (Kane)  and  John  F.  Leary,  who  lived  upon  the 
tract  and  whose  relations  with  the  claimant  appear  to  have  been  un- 
friendly. 

He  (Kane)  states  that  in  1880  the  claimant  and  his  attorney  made  an 
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arrangement  at  Sacramento  with  one  Basch,  who  had  appeared  there 
to  contest  his  (claimant's)  entry,  whereby  about  one-third  of  the  tract 
was  to  be  conveyed  to  Basch,  if  the  latter  would  allow  claimant  to  "get 
a  homestead  patent."  and  that  said  Busch  went  into  possession  by  his 
brother  and  two  others,  who  built  three  houses  on  the  land.  The  min- 
eral claimant,  also,  swears  that  the  claimant  agreed  to  convey  after 
final  entry  a  lot  upon  this  tract  to  the  said  Leary. 

Leary  swears  that,  while  the  claimant  was  in  the  State's  prison,  which 
appears  to  have  been  in  1881,  his  (claimant's)  wife  agreed  to  sell  to  him 
(Leary)  a  lot  for  $100  and  to  convey  the  same  after  final  entry;  that 
the  claimant  ratified  this  agreement,  and  that  he  (Leary)  in  accordance 
therewith  went  into  possession  of  said  lot  and  built  a  house  thereon. 
The  record  does  not,  in  my  opiniou,  sustain  this  charge. 

The  testimony  shows  that  considerable  trouble  had  existed  between 
the  claimant  and  some  of  the  said  residents  upon  the  tract,  and  tends  in 
my  opinion  to  show  that  said  parties  went  on  the  tract  regardless  of  the 
claimant's  claim.  The  claimant's  wife  testifies  that  one  of  the  parties, 
who,  as  the  contestant  states,  took  possession  under  Busch,  was  notified 
not  to  build  upon  the  land.  The  witness  Leary  admits  on  cross-ex- 
amination that  the  claimant  did  not  fulfill  his  promises,  and  ordered  him 
to  move  his  building  from  the  tract,  while  the  claimant  swears  posi- 
tively tliat  he  never  "oflTered  "  the  said  lot  to  Leary  or  anybody  else. 

The  greater  part  of  the  very  voluminous  testimony  was  submitted  for  the 
purpose  of  <letermiuing  the  character  of  the  land.  The  mineral  claim- 
ant (Kane)  and  another,  on  April  29,1884,  located  the  entire  forty  acres 
as  the  Kentucky  placer  claim,  and  on  May  3,  following,  he  (Kane)y 
located  the  Golden  Monarch  lode  claim  upon  the  tract.  In  support  of 
the  allegation  that  the  land  was  mineral  in  character,  a  number  of  wit- 
nesses were  examined.  The  testimony  of  these  witnesses  was  to  the 
efi'ect  that  the  land  was  mineral  in  character ;  that  it  lies  in  a  great  gold 
belt ;  and  that  it  is  surrounded  by  valuable  mines.  A  number  of  said 
witnesses  stated  that  they  had  recently  examined  the  land  and  found 
three  well  defined  ledges  of  gold  bearing  quartz ;  that  the  principal 
lode,  the  said  Golden  Monarch,  extending  across  the  tract  from  south- 
east  to  northwest,  is  about  two  feet  wide ;  that  the  other  two  ledges  are 
each  about  one  hundred  feet  from  the  Golden  Monarch  and  parallel 
thereto.  Considerable  testimony  was  produced  showing  the  value  of 
this  quartz,  and  a  numberof  pieces  of  the  same  were  made  exhibits  for 
the  mineral  claimant  in  the  case.  One  witness  states  that  this  quartz 
would  pay  $100  per  ton.  It  was  also  shown  on  behalf  of  the  mineral 
claimant  that  the  gravel  taken  from  what  was  called  a  shaft  upon  the 
tract  showed  the  presence  of  gold  in  paying  quantities.  It  was  esti- 
mated that  this  gravel  would  pay  ^^  about  six  dollars  a  car." 

The  witnesses  for  the  claimant  all  assert  that  the  land  is  not  mineral. 
Several  of  them  swear  that  they  examined  the  land  with  reference  to 
both  its  quartz  and  placer  value,  and  state,  in  effect,  that  but  a  faint 
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trace  of  gold  coald  be  found  after  a  carefal  prospect  in  either  the  gravel 
taken  from  the  said  shaft,  or  qaartz  taken  from  the  alleged  lodes.  Pieces 
of  this  qaartz  are  also  submitted  by  the  claimant  as  exhibits  in  the  case. 

In  the  decision  appealed  from  your  office  found  that  the  greater  part 
of  the  evidence  is  '^  taken  up  with  attempts  to  impeach  the  defendant's 
testimony,  and  that  the  character  of  the  land  had  been  <^  a  matter  of 
secondary  consideration. '^  It  was  held  in  your  said  decision,  however, 
that  under  ruling  of  the  Department  in  Dughi  v.  Harkins  (2  L.  D.,  721), 
that,  the  land  having  been  returned  as  mineral  by  the  surveyor  general, 
the  burden  of  proof  was  upon  the  homestead  claimant  to  show  that  the 
land  was  not  mineral. 

I  do  not  consider  the  case  at  bar  to  be  governed  by  the  case  cited. 
In  this  case  it  can  not  be  held  that  the  homestead  claimant  is  (as  found 
by  your  office)  the  party  assailing  the  return  of  the  surveyor  general. 
The  land  involved  was  the  subject  of  a  hearing  had  (January,  1883,)  by 
the  direction  of  your  office,  for  the  express  purpose  of  determining  its 
character. 

The  local  office  found  the  land  to  be  agricultural,  and  no  appeal  was 
taken  from  their  decision.  Their  finding,  then,  became  final,  and  it  is 
now  for  the  mineral  claimant  to  sustain  his  allegation  of  recently  dis- 
covered mineral. 

The  Department  has  repeatedly'  held  that  it  must  appear  *^  not  that 
neighboring  or  adjoining  lands  are  mineral  in  character,  or  that  that  in 
disjmte  may  hereafter  by  possibility  develop  minerals  in  such  quantity 
as  will  establish  its  mineral  rather  than  its  agricultural  character,  but 
that  as  a  present  fact  it  is  mineral  in  character.''  Magalia  Gold  Mining 
Company  v.  Ferguson  (6  L.  D.,  1^18),  and  cases  cited. 

The  witnesses  for  both  parties  examined  and  prospected  upon  the 
land,  and  their  evidence  is  in  direct  conflict  as  to  its  character.  It  is, 
however,  clear  that  no  mining  operation  has  ever  been  conducted  upon 
the  land,  nor  has  mineral  in  any  quantity  been  taken  therefrom,  although 
more  than  two  years  have  elapsed  since  the  mineral  claimant  located 
his  claim.  The  mineral  claimant  claims  to  have  spent  all  the  money  he 
could  spare  upon  a  ditch  located  beyond  the  northern  boundary  of  the 
tract.  He  says  that  this  ditch  is  intended  to  convey  water  to  his  Ken- 
tucky i)lacer  claim;  that  it  is  not  completed;  and  that  such  ditch  will 
cost  $3,000.  The  only  work  which  the  mineral  claimant  claims  to  have 
had  done  upon  the  land  appears  to  be  the  "shaft"  referred  to.  This 
shaft,  some  fifty  feet  in  dei)tli,  was  dug  by  Leary  and  is  situated  within 
ten  or  twelve  ieet  of  his  (Leary's)  house.  At  the  date  of  hearing  it  was 
used  by  him  as  a  well,  and  from  the  testimony  in  behalf  of  the  claimant 
it  appears  to  have  been  sunk  solely  for  that  purpose. 

Testimony  was  also  Introduced  by  the  claimant  tending  to  show  that 
the  tract  had  been  *'  salted  "  in  the  interest  of  the  miueral  claimant. 

The  claimant  and  family  have  resided  u})on  the  tract  since  1870.  He 
enclosed  and  cultivated  about  five  acres.     He  raised  a  variety  of  veg- 
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etables  and  had  one  hundred  and  eighteen  fruit  trees.  He  had  a  house, 
with  eight  rooms,  a  hay  barn,  stable,  chicken  house,  etc.  One  of  the 
mineral  claimant's  witnesses  estimates  his  improvements  as  worth 
$2,000. 

It  appearing  from  the  record  that  the  tract  had  been  fully  examined 
by  the  mineral  claimant  and  witnesses,  I  agree  with  the  conclusion 
reached  by  the  local  office  that  the  mineral  claimant's  charge,  that  the 
claimant,  by  deadly  threats,  etc.,  "  prevented  all  persons  from  pros- 
pecting*' on  the  land,  is  not  *'  entitled  to  any  weight."  I  deem  it  proper 
to  add,  however,  that  the  evidence  in  my  opinion  fails  entirely  to  sus' 
tain  this  allegation. 

After  a  careful  consideration  of  the  evidence,  in  the  light  of  surround- 
ing circumstances,  I  am  satisfied  that  the  value  of  the  mineral  claims 
located  upon  this  tract  is  speculative,  and  the  land  is  not  shown  to  be 
mineral  in  character  ^^as  a  present  fact,"  within  the  meaning  of  the  au- 
thorities cited.  I  can  not,  therefore,  find  in  this  record  sufficient  war- 
rant for  disturbing  the  claimant's  entry  for  the  tract  involved. 

Your  decision  is  reversed. 


HOMESTEAD  EXTRT-8ETTLKMENT— ACT  OF  MAY  14,  1880. 

Ohristensen  v.  Mathoen. 

By  section  3,  act  of  May  14,  1880,  the  settlement  of  a  homesteader  is  only  protected, 
as  against  other  and  later  settlers,  for  the  period  of  three  months,  after  which 
the  next  settler  in  point  of  time,  who  has  complied  with  the  law,  takes  the  laud. 

Secretary  Vilas  to  Commissioner  Stockslager,  December  19,  1888. 

The  record  in  this  case  shows  that  on  November  20,  1883,  Herman 
Ghristensen  made  homestead  entry,  No.  12,821,  for  the  NW.  J  of  the 
NW.  J  and  the  S.  i  of  the  NW.  t  of  Sec.  4,  T.  112  N.,  R.  54  W., 
Watertown  district,  Dakota,  and  that  on  January  18,  1884,  Wilhelm 
Mathorn  made  homestead  entry,  No.  13,099,  for  the  entire  NW.  |  of 
said  section,  alleging  settlement  October  20,  1883.  That  by  letter  "  C^ 
of  your  office,  under  date  of  August  1,  1884,  the  said  entry  of  Ohristen- 
sen was  suspended,  for  conflict  with  said  entry  of  Mathorn  for  the  same 
land,  and  Ohristensen  was  allowed  sixty  days  within  which  to  show 
canse  why  his  said  entry  should  not  be  canceled,  by  reason  of  such  con* 
flict.  That  on  February  5,  1885,  the  locJ  officers  transmitted  to  your 
office  the  corroborated  affidavit  of  Ohristensen,  resisting  the  right  of 
Mathorn  to  the  land  in  controversy,  stating  that  he  had  made  his  said 
entry  in  good  faith,  and  claiming  the  land  embraced  therein  by  right 
superior  to  that  of  Mathorn.  That  upon  consideration  of  said  affidavit, 
your  office,  by  letter  *'  O  "  under  date  of  February  17, 1885,  directed  the 
local  officers  "  to  order  a  hearing,  at  which  each  may  have  an  opportu- 
nity to  present  such  evidence  as  he  may  have,  in  support  of  his  claim 
to  the  tract  in  controversy."    That  a  hearing  was  accordingly  ordered 
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for  May  14,  1885,  at  which  time  both  parties  appeared  and  sabmitted 
testimony. 

It  is  shown  by  the  testimony  thns  submitted  that  Mathorn  made  set- 
tlement upon  the  tract  embraced  in  his  said  entry,  in  the  month  of  Jane, 
1883,  in  a  small  sod  house,  built  by  his  son  Edward  Mathorn,  and  that 
he  and  his  family  continued  to  reside  therein  until  October  20, 1883, 
when  he  commenced  to  build  a  larger  house,  but  owing  to  the  cold 
weather  he,  with  his  family,  removed  therefrom,  between  the  20th  and 
last  day  of  October,  1883,  to  a  moire  comfortable  honse,  situated  on  a 
preemption  claim,  upon  which  he  had  made  final  proof  some  time  pre- 
viously  thereto;  that  he  continued  to  reside  on  his  pre-emption  until 
January  18, 1884,  when  he  made  his  said  homestead  entry,  whereupon 
he  returned  to  his  said  homestead  claim,  and  continued  to  reside  thereon 
to  the  date  of  the  hearing;  that,  at  the  time  Ohristensen  made  his  said 
entry,  he  had  full  knowledge  of  Mathorn's  settlement  on  the  land  and 
of  his  improvements  thereon,  which  at  that  time  consisted  of  some  Ave 
or  six  acres  of  breaking,  besides  the  house  built  by  his  son,  and  the 
larger  house  commenced  by  him,  as  above  stated,  but  the  laud  was  then 
unoccupied  by  any  one,  and  Ohristensen  relies  upon  the  fact  that  Mathorn 
did  not  make  his  entry  within  three  months  from  the  date  of  his  settle- 
ment, as  required  by  law.  In  the  matters  of  residence,  cultivation  and 
improvement,  both  parties  seem  to  have  complied  with  the  law,  up  to 
the  date  of  the  hearing,  the  said  Ohristensen  having  followed  his  entry 
by  settlement  and  improvement  in  April,  1884. 

Upon  this  state  of  facts  the  local  officers  decided  in  favor  of  Mathorn, 
and  recommended  that  Ohristensen's  entry  be  canceled.  From  this 
decision  Ohristensen  appealed  and  in  passing  upon  said  appeal,  your 
office,  by  letter  "  0  ",  of  date  July  16,  1886,  held  : 

It  seems  clear  that  Mathorn  established  an  actual  residence  on  the  land  in  the  snm- 
mer  of  1h83|  and  his  absence  during  the  winter  of  1883  and  1684,  was  only  temporary, 
and  if  he  did  not  make  his  homestead  entry  within  three  months  from  the  date  of  his 
settlement,  he  did  make  such  entry  within  three  months  friim  the  date  when  Chris- 
tensen's  adverse  right  attached,  i.  e.,  November  20,  1883,  when  the  latter  made  home- 
stead entry,  and  I  think  sufficient  diligence  was  used  to  defeat  Ohristensen,  who  did 
not  settle  upon  the  land  till  April  1884,  and  is  not  shown  to  have  ever  resided  thereon 
for  any  length  of  time. 

Christeusen's  appeal  is  dismissed  and  his  homestead  entry,  No.  12,821,  is  hereby 
held  for  cancellation. 

Ghristenseu's  appeal  from  this  latter  decision  brings  the  case  here. 
By  section  three  of  the  act  of  May  14,  1880  (21  Stat.,  140),  it  is  pro- 
vided : 

That  any  settler  who  has  settled,  or  who  shall  hereafter  settle,  on  any  of  the  pub- 
lic lands  of  the  United  States,  whether  surveyed  or  unsurveyed,  with  the  intention 
of  claiming  the  same  nnder  the  homestead  laws,  shall  be  allowed  the  same  time  to 
file  his  homestead  application  and  perfect  his  original  entry  in  the  United  States 
land-office  as  is  now  allowed  to  settlers  nnder  the  pre-emption  laws  to  pnt  their 
claims  on  record,  and  his  right  shall  relate  back  to  the  date  of  settlement,  the  same 
as  if  he  settled  nnder  the  pre-emption  laws. 
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In  the  case  of  Watts  v.  Forsyth,  reported  in  5  L,  D.,  624,  and  6  L.  D., 
306,  it  was  held  by  this  Department,  that  the  settlement  of  a  home- 
steader is  only  protected  by  the  act  of  Congress,  above  quoted,  as 
against  other  and  later  settlers,  for  the  period  of  three  months,  after 
which  the  next  settler  in  point  of  time,  who  has'complied  with  the  law, 
takes  the  land — citing  Sec.  2265  of  the  Bevised  Statutes. 

In  the  case  at  bar,  it  is  conceded  that  Mathorn  did  not  make  his 
entry  within  three  months  from  the  date  of  his  actual  settlement  on  the 
land  embraced  therein,  and  his  right  by  virtue  of  such  settlement  thereby 
became  subject  to  any  valid  intervening  right.  Ohristenseu  acquired  by 
his  said  eutr}'  and  subsequent  settlement,  such  right,  and  the  said  entry 
of  Mathorn  was,  for  that  reason  illegal.  The  decision  of  your  office  is 
therefore  reversed,  the  entry  of  Ghristensen  will  be  allowed  to  stand, 
and  as  the  law  allows  but  one  existing  homestead  entry  for  the  same 
tract  of  land,  the  entry  of  Mathorn  must  be  canceled,  to  the  extent 
that  it  conflicts  with  that  of  Ghristensen. 


FIXAL  PROOF    PROCEEDINGS— CONTLNUAXCE-MISDESCRIPTIOX. 

Kate  D.  Wolf. 

The  continuaQce  of  iinal  proof  proceedings  should  be  to  a  day  certain. 

Where  through  no  fault  of  claimant  the  land  was  misdescribed  in  the  published  no- 
tice, the  proof  may  be  accepted  as  made,  after  republication,  in  the  absence  of 
protest  or  objection.  ^ 

Secretary  Vilas  to  Commissioner  StocJcslagerj  December  19,  1888. 

I  have  considered  the  appeal  of  Kate  D.  Wolf  from  the  decision  of 
your  office  of  March  28,  18S7,  suspending  her  original  homestead  en- 
try, No.  77,  and  commutation  cash  entry,  No.  1004,  for  the  SB.  J  of  Sec. 
18,  T.  156  N.,  R.  64  W.,  Devil's  Lake  district,  Dakota,  and  rejecting  her 
Anal  proof  thereon. 

The  claimant  made  said  original  homestead  entry  December  10,  1883, 
and  commuted  the  same  to  cash  entry  and  made  final  proof  thereon 
February  28,  1 885. 

Your  office  suspended  said  entries  and  rejected  the  proof  1st,  because 
in  the  published  notice  of  the  claimant's  intention  to  make  said  proof, 
the  land  was  misdescribed  as  being  in  Sec.  "  28"  instead  of  Sec.  18,  and 
2d,  because  the  proof  was  made  February  28,  1885,  and  not  on  Decem- 
ber 22, 1884,  the  day  designated  in  said  published  notice. 

The  proof  as  made  related  to  the  land  embraced  in  said  entries  and 
was  sufficient  in  itself,  and  it  appears  that  the  notice  of  intention  to 
make  said  proof  filed  by  the  claimant  with  the  register,  and  that  fur- 
nished by  the  register  to  the  publisher,  correctly  described  said  land, 
and  the  mistake  in  the  description  was  made  by  the  publisher  and  with- 
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out  fault  on  the  part  of  the  claimant.  The  publisher  in  such  cases 
"acts  under  the  direction  of  the  reo^ister"  (20  Stat.,  472),  and  the  mis- 
take was,  therefore,  chargeable  to  the  officer  of  the  {government,  rather 
than  the  claimant,  and  she  should  not  be  prejudiced  thereby.  (United 
States  V.  Clark  et  ah  (6  L.  D.,  770) ;  Lytle  v.  Arkansas  (9  How.,  333) ; 
Yoseraite  Valley  Case  (15  Wall.,  20). 

As  to  the  second  ground  for  the  action  of  your  office,  it  ap|>ears  that 
the  claimant  sprained  her  ankle  a  few  days  before  the  day  (December 
22,  1884)  appointed  for  making  the  proof,  which  prevented  her  appear- 
ing at  that  time,  but  her  attorney  was  present  and  presented  her  ex- 
cuse, and  thereupon  the  local  officers  granted  a  continuance  until  the 
claimant  was  able  to  be  present,  and  she  subsequently,  February  28, 1885, 
appeared  with  her  witnesses  and  made  said  proof.  The  proof  was  ap- 
proved by  the  local  officers,  and,  as  stated  above,  was  in  itself  sufficient. 

The  local  officers  erred  in  the  indefinite  postponement  of  the  making 
of  the  proof;  they  should  have  continued  it  to  a  day  certain  when  it 
could  have  been  again  so  continued  if  the  claimant  had  not  recovered. 
Even  if  there  had  been  no  error  in  the  published  notice,  this  indefinite 
postponement  would  have  necessitated  new  publication,  as  it  would 
have  amounted  to  a  discontinuance  of  the  original  notice. 

This  error,  however,  is  not  material  in  the  present  case,  as,  the  ori^nnal 
notice  being  fatally  defective,  a  continuance  to  a  day  certain  based 
upon  such  defective  notice,  would  have  been  equally  as  invalid  as  an 
indefinite  postponement.  Nor  does  this  case  fall  within  that  class  of 
cases,  where  the  final  proof  is  not  submitted  on  the  day  fixed  in  the 
notice,  but  no  adverse  claim  exists,  and  no  one  appears  to  protest 
against  the  proof  on  the  day  advertised  for  its  submission,  in  which 
cases  it  is  held  that  the  entry  may  be  submitted  to  the  Board  of  Equi- 
table Adjudication  for  confirmation.  (William  H.  Adams,  6  L.  D.,  745). 
Those  are  cases  of  valid  notice.  In  contemplation  of  law,  however, 
there  was,  in  the  present  case,  no  original  notice  and  no  <iay  designated 
for  making  proof,  and  it  falls  within  the  reason  of  those  cases  of  notice 
defective  because  of  misdescription  of  the  land  and  where  the  claimant 
is  without  fault  in  which  it  is  held,  that  this  Department  may,  in  the 
exercise  of  its  duty  of  supervision,  direct  that  new  publication  of  notice 
be  made,  and,  in  the  absence  of  protest  or  objection  to  the  entry  within 
the  time  prescribed  in  said  new  notice,  that  the  proof  already  made  be 
accepted  as  final  proof.  (Forest  M .  Crossthwaite,  4  L.  D.,  406) ;  United 
States  V.  Clark  et  at.,  supra). 

You  are,  therefore,  instructed  to  direct  the  register  to  make  new  pub- 
lication of  notice  according  to  law,  and  if  no  protest  or  objection  is  filed 
to  said  entry  within  the  time  prescribed  in  said  notice,  the  proof  already 
submitted  by  the  claimant  wdl  be  accepted  as  final  proof.  The  decision 
of  your  office  is  modified  accordingly. 


DECISIONS   RELATING   TO   THE    PUBLIC    LANDS.  541 

RIGHT  OF  WAY  ACT    TIMBER  CITTTIXG. 

Oregon  &  Washington  Ty.  R.  R.  Co. 

Under  the  act  of  March  3,  1875,  the  right  of  a  railroad  company  to  take  timber  for 
couatrnction  parposes  is  limited  to  public  lands  adjacent  to  the  line  of  the  road. 
Lands  one  hundred  and  fifty  miles  distant  from  the  road  are  not  adjacent  thereto 

Secretary  ViUis  to  Commissioner  Stockslager^  December  19,  1888. 

I  have  considered  the  appeal  of  the  Oregon  and  Washington  Territory 
Railroad  Company  from  the  decision  of  your  office,  dated  August  12, 
1887,  refusing  its  application  to  cut  timber  for  construction  purposes 
from  the  unsurveyed  public  lands  in  and  about  Cleelum,  Kittitas  county, 
Washington  Territory,  some  twenty  miles  west  of  Ellenburg. 

Said  application  is  made  under  the  provision  of  the  act  of  March  3, 
1875  (18  Stat.,  482)  granting  the  right  of  way  to  railroads  through  the 
public  lands  of  the  United  States  and  allowing  them,  under  certain  con- 
ditions, '^  the  right  to  take,  irom  the  public  lands  adjacent  to  the  line 
of  said  road,  material,  earth,  stone,  and  timber  necessary  for  the  con- 
struction of  said  railroad." 

Your  office  rejected  said  application  for  the  reason  that  the  lauds  from 
which  the  applicant  proposed  to  take  the  timber  were  situated  from  one 
hundred  and  fifty  to  two  hundred  miles  distant,  from  the  line  of  the 
railroad  and  hence  they  were  not  adjacent  to  it. 

It  is  quite  clear  that  the  application  must  be  refused.  If  a  railroad 
company  can  go  one  hundred  and  fifty  to  two  hundred  miles  from  the 
line  of  its  road  and  not  adjacent  thereto,  to  procure  timber  for  its  con- 
struction, it  would  seem  that  it  could  take  timber  anywhere  upon  the 
public  domain  for  the  purpose  of  building  its  road.  I  do  not  think  the 
statute  warrants  such  a  broad  construction.  In  the  Denver  and  Eio 
Grande  Railway  Company  (6  L.  D.,  449)  this  Department  cited  with  ap- 
proval the  decision  of  the  United  States  district  court  for  Colorado,  ren- 
dered August  27,  1887,  holding  that: 

Under  the  ace  of  March  3,  1875.  railroad  companies  have  only  the  right  to  take  tim- 
ber Irom  public  lands  for  the  construction  of  that  portion  of  their  lines  of  road  adja- 
cent to  the  lands  cut  from,  the  word  '*  adjacent"  meaning  extending  laterally  some 
distance  from  the  line  of  the  road,  and  probably  within  ordinary  transportation  by 
wagons;  and  that  timber  so  taken  can  not  be  lawfully  transported  to  parts  of  the 
road  remote  from  the  place  of  cutting  and  there  used,  nor  can  it  be  used  for  purposes 
of  repair. 

The  decision  of  your  office  refusing  said  application  must  be,  and  it  is 
hereby  affirmed. 
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TIMBER  CULTURE  CONTEST— PBEFBBENCE  RIGHT. 

Dayton  v.  Hausb  et  al. 

A  contestant  will  not  be  heard  to  assert  a  preference  right  of  entry,  when  it  appears 
from  the  record  that  he  has  discxnalified  himself  to  make  entry  prior  to  the  final 
disposition  of  the  contest. 

Secretary  Vilas  to  Commissioner  StockslAiger^  December  19,  1888. 

I  have  considered  the  appeal  of  Lyinaa  C.  Dayton  from  the  decision 
of  your  office,  dated  September  6,  18S7,  dismissing  his  appeal  from  the 
action  of  the  local  land  officers  at  Aberdeen,  Dakota,  adverse  to  him. 

The  record  shows  that  Lyman  0.  Dayton  filed  in  the  local  office 
at  Watertown,  Dakota  Territory,  his  affidavit  of  contest  against  timber- 
culture  entry  No.  5070  of  the  NB.  \  of  Sec.  23,  T.  123  N.,  R.  64  W., 
alleging  as  ground  of  contest,  that  the  entryman,  Joseph  F.  Hause,  had 
relinquished  said  tract.  Notice  issued  and  August  25, 1881,  was  set  for 
hearing,  which  was  continued  to  November  1, 1881.  On  the  last  named 
date,  James  B.  Dayton  filed  his  affidavit  in  the  local  office,  alleging 
that  L.  G.  Dayton's  contest  was  not  made  in  good  faith  and  moved  the 
dismissal  thereof;  also  that  the  entry  of  said  Hause  be  canceled,  and 
that  he  be  allowed  to  enter  said  land.  James  B.  Dayton  also  filed  the 
affidavit  of  said  Hause,  with  his  relinquishment  and  the  local  officers 
canceled  said  entry  of  Hause  on  January  21, 1882,  and  permitted  James 
B.  Dayton  to  make  timber-culture  entry  No.  5070  for  said  land. 
On  March  24,  1882,  L.  G.  Dayton  filed  an  application  for  a  rehearing 
and  review  of  the  action  of  the  local  officers,  which  was  denied  by  your 
office  on  October  10,  1883,  and  an  application  for  reconsideration  was 
also  refused  on  October  15,  1884. 

On  appeal  a  hearing  was  ordered  by  this  Department  (4  L.  D.,  263) 
in  said  case  "  with  a  view  of  ascertaining  whether  Lyman  G.  Dayton 
filed  any  application  to  enter  said  tract,  and  if  so,  when;  at  what  time 
the  register  and  receiver  dismissed  his  contest  against  said  entry,  and 
whether  either  or  both  of  said  parties  have  acted  in  good  faith ;  whether 
they  are  qualified  to  enter  said  tract  under  the  homestead  or  timber 
culture  laws;  and  whether  said  tract  has  been  platted  and  sold  as 
alleged." 

The  hearing  was  duly  had,  and  the  local  officers,  upon  the  evidence 
offered,  found  (1)  That  Lyman  G.  Dayton  never  made  a  proper  applica- 
tion to  enter  the  NE.  J  of  Sec.  23,  T.  123  N.,  B.  64  W.,  the  land  in  ques- 
tion,  under  the  timber  culture  law,  and  the  departmental  rules  and 
regulations  thereumler ;  (2)  That  Lyman  G.  Dayton's  contest  against 
said  tract  was  dismissed  on  November  1,  1881;  (3)  That  he  had  notice 
of  said  dismissal;  (4)  That  he  has  never  complied  with  the  timber- 
culture  law  as  to  improvements  and  cultivation;  (5)  That  said  L.  C. 
Dayton  has  exercised  his  homestead  right  by  entering  the  SE.  J  of  Sec. 
14,  T.  123  N.,  B.  64  W.,  (6)  That  he  has  virtually  abandoned  the  land 
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in  question  because  he  made  timber-culture  entry  of  the  SE.  ^  of  Sec.'2y 
T.  122  N.,  R.  64  W.,  on  March  10, 1882;  (7)  That  James  R.Dayton  was 
a  qualified  eutryman,  that  he  has  acted  in  good  faith  as  to  the  cultiva- 
tion and  improvement  of  said  tract  under  the  timber-culture  law,  and 
(8)  That  said  tract  has  never  been  platted  and  sold  as  alleged. 

On  appeal,  your  office  affirmed  the  action  of  the  local  office,  dismissed 
the  appeal  of  Lyman  G.  Dayton,  and  allowed  the  timber-culture  entry 
of  James  R.  Dayton  to  remain  intact  subject  to  future  compliance  with 
the  law. 

The  appellant  insists,  among  other  things,  that,  even  conceding  that 
he  did  not  file  a  proper  application  to  enter  said  tract,  yet  he  is  entitled 
to  the  preference  right  of  entry  by  reason  of  the  initiation  of  his  con- 
test. Admitting,  the  truth  of  appellant's  contention,  yet  the  record 
shows  that  he  subsequently  entered  another  tract  of  land  under  the 
timber-culture  law,  and  also  one  under  the  homestead  law.  He  could, 
therefore,  take  nothing  by  his  application  to  enter  'the  tract  in  question, 
even  if  he  had  filed  as  he  alleges.  In  the  departmental  decision  order- 
ing a  hearing  (supra)  my  predecessor.  Secretary  Lamar,  stated : 

It  will  be  observed  that  no  witnesses  have  testified  in  this  case  before  the  register 
aud  receiver.  Ex  parte  affidavits  have  been  filed  by  both  Lyman  C.  Dayton  and 
James  R.  Dayton  directly  in  conflict,  and  they  can  not  be  accounted  for,  except  upon 
the  hypothesis  that  one  or  the  other  has  sworn  falsely. 

The  testimony  taken  at  the  hearing  is,  in  many  respects,  very  con- 
flicting and  wholly  irreconcilable,  but  a  careful  examination  of  the  whole 
record,  shows  no  good  reason  for  disturbing  the  findings  of  the  local 
officers  and  the  conclusion  of  your  office.  Said  decision  is  accordingly 
affirmed. 


ixterxal  improvement  grant-state  of  california. 

John  Mo^aughton  et  al. 

A  location  made  under  a  warrant  issued  by  the  State  in  part  satisfaction  of  the  in- 
ternal improvement  grant  of  1):)41,  is  within  the  confirmatory  provisions  of  sec- 
tion one,  act  of  July  23, 1(^6,  and  patent  should  issue  therefor  in  accordance  with 
said  act. 

Secretary  Vila^  to  Commissioner  Stocksla^er^  December  19,  1888. 

I  have  considered  the  appeal  of  John  McNaughton,  Thomas  McNangh. 
ton,  Elizabeth  Lawrence  and  James  O.  Ellison,  from  your  office  decis- 
ion of  June  9, 18S7,  rejecting  their  several  applications  to  make  home- 
stead entries  for  various  portions  of  the  NE.  |,  of  section  7,  and  N W.  J 
section  8,  T.  8  N.,  K.  1  VV.,  H.  M.,  Humboldt,  California  land  district. 

It  appears  from  the  record  that  the  State  of  California,  on  September 
11, 1852,  issued  to  C.  Gilchrist,  land  warrant  No.  72  for  320  acres  to  be 
located  in  part  satisfaction  of  the  300,000  acre  grant  for  purposes  of  in- 
ternal improvements,  given  the  State  by  the  act  of  September  4,  1841. 
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Ollchrist  sold  said  warrant  to  one  Hiram  Wagar  who  made  application 
to  select  thereon  the  lands  above  described  on  March  18, 1857. 

Plat  of  the  survey  of  the  township  was  filed  in  the  local  office  Jan- 
uary 19,  1856. 

After  making  sucb  selection  Wagar  sold  the  land  and  it  has  since 
been  sold  and  transferred  a  number  of  times,  part  of  it  being  subdi- 
vided and  having  thereon  a  church,  cemetery,  blacksmith-shop,  hotel, 
and  a  number  of  dwellings,  constituting  a  small  town,  all  claimed  bj, 
through,  and  under  the  selection  of  said  Wagar. 

This  land  has  never  been  certified  to  the  State  and  with  the  papers 
I  find  the  request  of  the  surveyor-general  of  California,  that  the  said 
certification  be  now  made,  in  or<ler  that  the  State  may  issue  patent  to 
the  owner. 

Yon  say  in  your  said  decision  that  the  selection  under  Wagar's  laud 
warrant  made  in  1857,  **  was  never  duly  reported  to  your  office,  but 
evidence  that  it  was  made  is  on  file."  And  further,  that  ^'  In  reporting 
the  offerings  made  February  14,  1859,  under  proclamation  of  June  30, 
1858,  the  land  above  described  was  excepted  from  the  offering  because 
of  selections  that  had  been  made  under  the  act  of  September  4,  1841."^ 

You  further  say  that  said  State  land  warrant  No.  72  was  at  one  time 
in  your  office  and  that  said  number  is  still  found  in  a  list  of  selections 
in  Humboldt  land  district  made  under  the  said  act  of  1841. 

On  February  24,  1887,  Elizabeth  Lawrence  applied  to  make  home- 
stead entry  for  the  NE.  |  of  section  7,  and  on  the  next  day  James  O. 
Ellison  made  a  like  application  for  the  NW.  ^  of  section  8,  and  on 
March  1st,  following,  John  and  Thomas  McNaughton,  presented  simi- 
lar applications.  These  applications  were  all  rejected  by  the  local 
officers  for  the  reason  that  the  record  of  their  office  showed  said  lands  to 
be  covered  by  State  application  No.  58  by  State  land  warrant  No.  72. 

On  July  23, 1800,  Congress  enacted  a  law  entitled  ^<  An  Act  to  quiet 
land  titles  in  California,^  and  in  section  one  thereof  it  was  provided  as 
follows,  (14  Stat.,  218) : 

That  in  all  cases  wiiere  the  State  of  Califoraia  has  heretofore  made  selections  of 
any  portion  of  the  pablic  domain  in  part  satisfaction  of  any  grant  made  to  said 
State  by  any  act  of  Congress,  and  has  disposed  of  the  same  to  purchasers  in  good 
faith  under  her  laws,  the  lands  so  selected  shall  be  and  hereby  are,  confirmed  to  said 
State  etc. 

Then  follow  certain  provisos  which  do  not  apply  to  the  case  at  bar. 

The  State  of  California  did  sell  to  an  innocent  purchaser  warrant 
No  72,  authorizing  him  to  locate  the  same  on  that  much  of  the  land 
granted  to  the  State  by  the  act  of  September  4,  1841,  and  the  govern- 
ment permitted  the  assignee  of  the  purchaser,  as  agent  of  the  State  to 
make  selection  of  the  tracts  in  controversy,  upon  said  warrant,  and 
accepted  said  warrant  from  the  owner  thereof,  and  placed  the  same  on 
file  in  your  office,  as  stated  in  your  said  letter. 

The  owner  of  the  warrant  was  not  required  to  do  anything  more  to 
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perfect  bis  right  to  the  LiikI  under  section  one  of  the  act  of  July  23^ 
1866.  Subsequent  proceeilinjijs  were  to  be  inaugurated  by  your  office 
as  required  in  section  three  of  said  act,  which  is  as  follows: 

That  it  shall  be  tbe  duty  of  the  coiiiiiii8.sioner  of  the  general  laud  office  to  instruct 
the  offacera  of  tbe  local  land  offices  and  tbe  surveyor- general,  immediately  after  the 
pas9a;;;e  of  this  act,  to  forward  lists  of  all  selections  made  by  tbe  State  referred  to  ia 
sectiou  one  of  this  act,  and  lists  and  maps  of  all  swamp  and  overflowed  Kinds  claimed 
by  said  State,  or  surveyed  as  provided  in  this  act,  for  final  disposition  and  determina- 
tion, irhick  final  disposition  nhall  be  made  by  the  commissioner  of  the  general  land  oJSUce 
without  delay, 

I  can  see  no  reason  why  certificate  ah'>uld  not  now  issue  for  the  tract 
in  controversy,  as  provide*!  in  said  section  three. 

It  follows  that  the  several  applications  to  make  homestead  entry  were 
Iiroperly  rejected. 

Your  said  decision  is  accordingly  affirmed. 


OREGON  DONATION  CLAIM— MARRIED  MAX: 

Andrew  J.  Allen. 

Though  a  donation  claimant  may  be  entitled,  at  date  of  settlement,  to  claim  three 
hundred  and  twenty  acres  of  land  as  a  married  man,  if  bis  wife  dies  prior  to  the 
citmpletiou  of  the  period  of  occupancy  certificate  can  issue  for  but  one  hundred 
and  sixty  acres. 

In  such  a  case  the  donee  may  be  allowed  to  relinquish  such  portion  of  the  land  as 
may  be  necessary  to  make  his  claim  approximate  one  hundred  and  sixty  acres, 
which  shall  include  contiguous  tracts  and  his  principal  improvements. 

Secretary  Vila^  to  Commisgioner  Stockslager,  December  19,  18"^8. 

I  have  considered  the  appeal  of  Andrew  J.  Allen  from  the  decision  of 
your  office,  dated  August  14, 18S6,  holding  for  cancellation  donation  cer- 
tificate, No.  1984,  for  lots  5,  6,  7,  and  8,  of  Sec.  9,  lot  1,  the  NE.  J  of  the 
NW.  J,  the  W.  4  of  the  NE.  i,  and  the  NW.  i  of  the  SE.  i  of  Sec.  16,  T. 
25  S.,  R.  4  W.,  issued  August  23,  1876,  by  the  Roseburg  land  officers, 
in  the  State  of  Oregon. 

Said  certificate  is  for  252.16  acres,  and  is  in  the  name  of  Andrew  J. 
Allen  and  wife,  assigning  the  east-half  to  him  and  the  west-half  to  his 
wife. 

The  final  proof  shows  that  Allen  claimed  three  hundred  and  twenty 
acres,  as  a  married  man,  under  the  act  of  Congress  approved  Septem- 
ber 27,  18  )0  (9  Stat.,  496),  and  amendments  theretoj  that  he  was  mar- 
ried on  August  15,  1847,  and  arrived,  with  his  wife,  in  said  State,  then 
a  Territory,  on  September  17,  1852;  that,  on  September  4, 1854,  he  set- 
tled upon  unsurveyed  land  in  what  proved  to  be  T.  25  S.,  R.  4  W. ;  that 
he  resided  continuously  upon  and  cultivated  said  land  until  the  fourth 
day  of  September,  1858;  that  his  wife  died  upon  said  claim  on  July  12, 
1855;  that  he  was,  at  date  of  settlement,  a  native  born  citizen,  over 
twenty-one  years  of  age. 
3263— VOL  7 35 
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Your  oflBce  held  that  said  Allen  was  entitled  to  claim,  at  the  date  of 
his  settlement,  three  hundred  and  twenty  acres,  but,  at  the  date  of  his 
final  proof,  his  wife  having?  died  in  the  meantime,  certificate  could  issue 
for  only  one  hundred  and  sixty  acres  of  land,  citing  as  authority  the 
case  of  Hall  v.  Russell  (101  U.  S  ,  503).  Your  office  further  found  that 
the  township  plat  of  survey  of  said  land  was  approved  on  February  20, 
1856;  that  Allen  filed  two  notices,  claiminf^  parts  of  sections  9  and  16, 
by  metes  and  bounds;  that  in  1876,  when  said  certificate  issued,  he 
changed  his  claim  and  took  it  by  legal  subdivisions  ;  that  there  is  no  ad- 
verse claim,  except  the  Oregon  and  California  Railway  Company,  which 
asked,  by  telegrajih,  for  a  hearing  to  determine  the  status  of  ^aid  lot  8, 
in  Sec.  9  ;  that  the  claim  of  the  company  should  be  rejectcil  for  failure 
to  furnish  afiidavits  wiihin  the  time  required,  showing  the  status  of 
said  lot  8;  that  the  selection  of  said  lot  8  ought  not  to  be  disturbed,  as 
said  notices  include  nearly  one-half  of  said  lot;  that  the  field  notes  of 
the  survey  of  said  township  locate  Allen's  house  in  lot  7  of  Sec.  9,  and, 
as  the  fourth  section  of  said  act  requires  that  the  donation  shall  include 
the  improvements  of  the  donee,  your  office  held  for  cancellation  said 
certificate  as  to  lots  5  and  6  of  Sec.  9,  and  the  NE.  4  of  the  NW.  J  of 
Sec.  16,  containing  ninety-eight  acres. 

The  appellant  insists  that  your  office  erred  in  holding  that  the  extent 
of  the  donation  grant  depends  upon  whether  the  settler  is  married,  or 
single,  at  the  date  when  the  occupancy  of  the  land  is  completed.  This 
contention  can  not  be  sustained. 

The  fifth  section  of  said  act  provides  that  to  certain  persons,  who  are 
qualified  and  have  complied  with  the  provisions  of  said  act. 

There  Bhall  be  and  hereby  is  granted  the  quantity  of  one  quarter  section,  or  one 
hundred  and  sixty  acres  of  land  if  a  single  man ;  or,  if  married,  or  if  he  shall  become 
married  within  one  year  from  the  time  of  arriving  in  said  Territory,  or  within  one 
year  after  becoming  twenty-one  years  of  age,  as  aforesaid,  then  the  quantity  of  one- 
half  section,  or  three  hundred  and  twenty  acres,  one  half  to  the  husband  and  one 
half  to  the  wife  in  her  own  right. 

The  donation  act  was  very  fully  considered  by  the  United  States  su- 
preme court  in  the  case  of  Hall  v.  Russell  (supra)^  in  which  it  was  held 
that  the  grant  by  said  act  was  not  to  a  settler  only,  but  to  a  settler  who 
had  completed  the  four  years  of  residence  and  cultivation,  and  had 
otherwise  conformed  to  the  provisions  of  said  act ;  that  whenever  a 
settler  qualified  himself  to  become  a  grantee,  he  took  the  grant  and  bis 
right  to  a  transfer  of  the  legal  title  from  the  United  States  became 
vested,  but  until  he  was  qualified  to  take,  there  was  no  actual  grant  of 
the  soil;  that  the  provision  in  the  fourth  section,  "that  in  all  cases 
where  such  married  persons  have  complied  with  the  provisions  of  this 

act,  so  as  to  entitle  them  to  the  grant,  as  above  provided and 

either  shall  have  died  before  patent  issues,  the  survivor  and  children  or 
heirs  of  the  deceased  shall  be  entitled  to  share  an  interest  of  the  de- 
ceased in  equal  proportions,  except  where  the  deceased  shall  otherwise 
dispose  of  it  by  testament  duly  and  properly  e>xecuted  according  to  the 
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laws  of  Oregon,'^  related  to  sncli  married  persons  as  had  completed  tbeir 
four  years  residence  and  cnltiv^ation,  and  had  otherwise  complied  with 
the  law ;  that  the  language  of  the  fifth  section  of  said  act  clearly  indi- 
cates that  there  was  to  be  no  grant,  except  to  persons,  who,  by  comply- 
ing with  the  provisions  of  the  act,  had  become  qualitied  to  take.  Again, 
in  the  case  of  Vance  v,  Burbank  (101  U.  S.,  521),  the  supreme  court  re- 
affirmed the  doctrine  announced  in  Hall  v.  Russell  [supra)^  and  added 
*'The  statutory  grant  was  to  the  settler,  but  if  he  was  married,  the  do- 
nation, when  perfected,  inured  to  the  benefit  of  himself  and  wife  in 
equal  parts.  The  wife  could  not  be  a  settler.  She  got  nothing  except 
through  her  husband.''  The  same  principle  was  subsequently  adhered 
to  in  the  case  of  Maynard  v.  Hill  (125  U.  8.,  190). 

While  concurring  in  the  conclusion  of  your  office,  that  the  claimant 
can  acquire  title  to  not  more  than  one  hundred  and  sixty  acres  of  said 
land,  I  am  of  the  opinion  that  he  should  be  permitted  to  relinquish  so 
much  of  the  land  covered  by  said  certificate  as  may  be  necessary  to  ap- 
proximate the  claim  to  one  hundred  and  sixty  acres,  which  shall  leave 
the  land  contiguous  and  include  his  principal  improvements.  In  case 
the  claimant  shall  file  such  relinquishment  within  thirty  days  from  no- 
tice hereof,  the  certificates  may  be  canceled  as  to  that  part  relinquished, 
and  patent  may  issue  on  the  certificate  as  amended.  In  case  the  claim- 
ant shall  fail  to  file  such  relinquishment  within  the  time  designated, 
after  due  notice  hereof,  the  decision  of  your  office  will  be  affirmed. 

Said  decision  is  modified  accordingly. 


SOLDIERS'  ADDITIOXAL  HOMESTEAD— MINOR. 

W.  S.  Pine. 

The  right  to  make  soldierH'  additional  entry  accorded  to  the  minor  child  under  section 
2:{07  R.  S.,  must  be  exercised  prior  to  the  expiration  of  his  minority. 

The  fact  that  the  certificate  of  the  soldier's  additional  right  was  issued  during  such 
minority  would  not  operate  to  extend  the  time  within  which  entry  could  he  made 
thereunder. 

Secretary  Vilas  to  Commissioner  Stockslager^  iJecember  19,  1888. 

I  have  considered  the  appeal  of  W.  S.  Pine,  guaidian  of  Fred  H.  Kil- 
mer, minor  orphan  of  H,  Kilmer,  deceased,  from  the  decision  of  your 
office,  dated  July  21,  1887,  holdin^f  for  cancellation  soldier's  additional 
homestead  entry  No.  1420  (final  certificate  JSo.  291),  of  Lot  2  of  Sec.  31, 
T.  21  N.,  R.  67  W,,  made  August  17,  1886,  at  the  Cheyenne  land  office, 
in  the  Territory  of  Wyoming. 

Your  office  held  said  entry  for  cancellation,  for  the  reason  that  at  the 
time  the  same  was  made  in  the  name  of  W.  S.  Pine,  guardian  of  Fred 
Kilmer^  minor  heir  of  Fred  H.  Kilmer,  deceased,  the  said  heir  was 
more  than  twenty-one  years  of  age,  and,  hence,  the  entr^^  was  illegah 
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The  coansel  for  appellant,  in  his  appeal  claims: 

That  said  entry  shoultl  not  have  been  held  for  cancellation,  becanse  the  S.  A.  scrip, 
with  which  f  Lih  location  was  made,  wan  duly  certified  by  yonr  predecessor,  and  as- 
signed for  a  valuable  consideration ,  which  went  to  the  benefit  of  saiil  minor  orphan 
child  prior  to  his  b*icomiog  of  age;  and  the  fact  that  said  orphan  child,  having  be- 
come of  age,  8iib8equtMit  to  the  transfer  of  said  scrip,  should  not  in  any  manner  affect 
the  interests  of  a  bonn-Hde  owner  of  the  same,  or  tlie  subseqnent  loCfitiou  thereof. 

Section  2307  of  the  Revised  Statutes  provides  that: 

In  cnse  of  the  death  of  nny  ])er8on  who  would  be  entitled  to  a  homesteail  under  the 
provinions  of  Sec.  2304,  his  widow,  if  unmarried,  or  in  case  of  her  death  or  marriage, 
then  his  minor  orphan  children,  by  a  guardian  duly  appointed  and  officially  accred- 
ited at  the  Defiartment  of  the  Interior,  nhall  b**  entitled  t^)  all  the  benefits  enumerated 
in  this  chaprer. 

This  Department  held  in  the  case  of  Lars  Winqvist  (4  L.  D.,  323), 
that: 

The  right  of  additional  homestead  given  to  the  soldier  can  only  be  exercised  by  the 
soldier  during  his  lift*,  and  after  his  death  by  his  widow  during  her  life  or  widow- 
hood ;  and  nfter  her  death  or  marriage,  by  his  children  during  their  minority. 

If  the  entry  of  the  minor  child  must  be  made  durinfi^  his  minority,  as 
the  statntt'  requires,  then  the  fact  that  the  certificate  was  issued  daring 
such  minority  could  not  extend  the  time  when  such  entrj*  must  be  made. 
TJie  right  to  make  snch  entry  is  i)ersonal  and  not  assignable,  and  such 
has  been  the  repeated  ruling  of  this  Department.  See  Lars  Winqvist 
{supra)  Chauncey  Carpenter  (7  L.  D.,  23'i);  J.  B.  Hagsfin  (7  L.  D.,  287). 

It  follows,  therefore,  that  the  decision  of  your  office  was  correct,  and 
it  is  hereby  iiffirmed. 


SCHOOI.  I.ANDS-FORT  SANDERS  MILITARY  RESERVATION. 

George  Timmebman. 

SectiouH  sixteen  and  riiirtj^-Hix,  embracea  withiu  the  lands  excluded  from  the  Fork 
Sandei'H  military  reHervation  by  ,Tct  of  June  9,  1874,  are  rewerved  for  Hchool  pur- 
poBPHiii  Mccordanoe  with  section  1940  of  the  Revised  Statutes,  and  hence  not  sab- 
JHCt  to  entry. 

Secretary  Vilas  to  Commissioner  StocJcslager,  December  19,  1888. 

I  have  before  me  the  case  of  Georjre  Tirnmerman  appealed  fmm  the 
decision  of  your  office,  dated  March  22, 18ST,  rejectinjr  his  application  to 
enter  Sec.  .UJ,  T.  IG  N.,  U.  74  W.,  Cheyenne  land  district,  Wyoming, 
under  the  desert  lard  act. 

It  appears  that  said  section  is  within  the  oriffinal  limits  of  the  Fort 
Sanders,  formerly  Fort  John  Buford,  military  reservation,  created  by 
execntive  onler,  dated  Jannary  7,  1867.  By  act  of  Jnne  9,  1874  (18 
Stat.,  65)  said  reservation  was  materially  reduced  leavin^f  said  section 
outside  of  the  new  reservation.    Section  third  of  said  act  provides: 

That  the  lands  heretofore  constituting  the  Fort  Sanders  military  reservation  ont«ide 
of  the  limits  of  the  new  reservation,  as  defined  in  section  one  of  this  act,  shall  be  held  to 
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be  aod  have  beeu  subject  and  liable  to  the  operation  of  the  laws  of  the  United  States, 
in  the  same  mannc^r  and  to  the  same  extent  as  if  the  same  had  never  been  included 
within  the  limits  of  said  reservation. 

Section  1946  of  the  Revised  Statutes  is  as  follows : 

Sections  numbered  sixteen  and  thirty-six  in  each  township  of  the  Territories  of 
New  Mexico,  Utah,  Colorado,  Dakota,  Arizona,  Idaho,  Montana  and  Wyoming,  shall 
be  reserved  for  the  purpose  of  being  applied  to  schools  in  the  several  Territories 
herein  named,  and  in  the  States  and  Territories  hereafter  to  be  erected  out  of  the 
flame. 

» 

This  was  a  law  of  the  United  States  at  tbe  time  the  act  of  June  9, 
1874, was  passed,  and  is  now,  and  it  must  be  held  to  operate  on  sections 
sixteen  and  tbirty-six  tbe  same  as  if  such  sections  bad  nev^er  been  within 
said  military  reservation.  Said  section  is,  then,  reserved  lor  school 
purposes,  and  is  not  subject  to  desert  land  entry. 

The  decision  of  your  office  rejecting  appellant's  application  to  enter 
is  therefore  affirmed. 


MINERAL  LAXDS— SALT  DKPOSITS-ACT  OF  JANUARY  1«,  1877. 

Salt  Bluff  Placer. 

Land  chiefly  valuable  for  its  salt  deposits  is  not  subject  to  entry  as  a  placer  mine. 
No  authority  exists  for  the  disposal  of  saline  lands,  or  salt  springs,  belongiii);  to  the 

United  States  except  under  the  provisions  of  the  act  of  January  12,  1877. 
The  provisions  of  said  act  are  not  applicable  to  the  Territory  of  Utah,  hence  there  is 

no  authority  for  the  disposal  of  such  lands  in  said  Territory. 

Secretary  Vilas  fo  Commiasioner  iStockslagerj  December  19,  1888. 

On  November  25,  1879,  Axel  Eiuersen  and  Christian  A.  Madsen  filed 
application,  in  conformity  with  the  provisions  of  the  act  of  May  10, 1872 
(17  Stat.,  !>1),  for  a  patent  from  tbe  United  States,  for  theB.  J  of  the  E. 
\  of  the  SE.  J,  Sec.  33,  T.  20  S.,  R.  1  B.,  Salt  Lake  City,  Utah,  known 
as  the  '*  Salt  Bluff"  placer  mine. 

Tbe  record  shows  that  the  tract  involved  is  chiefly  valuable  for  its 
salt  deposits. 

On  May  15,  1883,  receivei^s  receipt  and  tinal  certificate  of  entry  were 
issued  to  claimants  by  the  local  oflicers,  and  thereupon  the  papers  in  the 
case  were  transmitted  to  your  office  for  appropriate  action  thereon. 

In  re8i)onse  to  tlie  requirements  of  three  several  letters  of  your  office, 
dated  respectively,  on  February  14,  1884,  October  C,  1884,  and  April  2, 
1885,  certain  amendments  were  made,  and  supplemental  proofs  fur- 
nished by  claimants,  in  reference  to  said  entry,  for  the  purpose  of  satis- 
fying your  office  of  their  lull  compliance  with  the  requirements  of  said 
act  of  May  10,  1872,  and  the  circular  instructions  issued  thereunder. 

On  July  31,  18i^;(>,  your  immediate  predecessor  held  said  entry  for  can- 
cellation, on  the  ground  that  "  no  authority  exists  for  making  such  en- 
tries, or  for  disposing  of  salt  lands  in  tbe  Territory  of  Utah,  in  any  man- 
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ner."  The  case  is  now  before  me  on  appeal  by  claimant  from  this  de- 
cision. 

The  first  question  presented  for  determination  by  the  appeal  is,  as  to 
whether  lands  beaiinp:  salines  or  salt,  and  chiefly  valaable  for  their 
salt  deposits,  are  subject  to  entry  and  patent  under  the  mineral  act  of 
May  10,  1872,  supra. 

The  first  section  of  said  act  provides  : 

That  all  valuable  mineral  deposits  in  lauds  bt^lonj^ing  to  tiie  United  St^teH,  both 
surveyed  and  unsnrveyed,  are  hereby  declared  to  be  free  and  open  to  exploration  and 
purchase,  and  the  lands  in  which  they  are  fouud  to  occupation  and  purchase, 
under  regulations  prescribed  by  law. 

Section  two  of  said  act  ])rovides  for  the  location  of  mining  claims  upon 
veins  or  lodes  of  qu.irtz  or  other  rock  in  place,  and  section  ten  provides 
that  the  act  of  July  9, 1870(16  Stat.,  217),  shall,  with  certain  exceptions 
as  to  proceedings  to  obtain  a  patent,  be  and  remain  in  full  force  and 
effect. 

It  is  provided  by  said  act  of  July  9,  1870,  among  other  thinofs,  **  that 
claims,  usually  called  '  placers,'  including  all  forms  of  deposit,  excepting 
veins  of  quartz,  or  other  rock  in  place,  shall  lie  subject  to  entry  and 
patent  under  this  act,  under  like  circumstances  and  conditions,  and  upon 
similar  proceedings,  as  are  provided  for  vein  or  lode  claims,"  with  cer- 
tain exceptions  therein  specified,  as  to  the  survey  of  such  lands,  the 
number  of  acres  that  could  be  entered  and  the  price,  per  acre,  that 
should  be  paid  therefor. 

It  is  proper  to  note  in  this  connection,  that  after  the  appeal  herein 
was  taken,  John  Mullan,  Esq.  w^ho  represents  as  attorney  the  interests 
of  Elias  Crane,  E.  W.  Crane  and  F.  Oliver,  tiled  in  the  reconi,  a  written 
argument  for  the  stated  purpose  of  showing  that  salt  is  a  mineral,  and 
that  lands  chiefly  valuable  for  salt  deposits,  are  subject  to  entry  and 
patent  under  said  act  of  May  10,  1872. 

Said  written  argument  is  accompanied  by  the  application  of  the  par- 
ties named,  to  intervene  for  the  pur[)ose  stated,  and  is  8upi»orted  by  a 
sworn  statement,  to  the  effect  that  said  a])i)licants  have  for  the  past  ten 
years  and  more,  held  by  actual  possession  and  constant  use  certain  salt 
mines  in  Sevier  County,  Utah  ;  that  they  have  used  the  ciude  product 
in  the  manufacture  of  salt  for  familv  use  and  for  cattle,  and  have  ex- 
pended  for  improvements  in  buildings,  machinery,  roads,  etc.,  upwards 
of  $5,000,  and  a  like  sum  for  labor,  with  a  view  to  obtaining  patents  for 
their  claims,  under  the  act  of  May  10,  1872. 

This  argument  has  been  duly  considered,  but  it  may  be  well  to  note, 
in  passing,  that  in  determining  the  first  point  raised  by  the  record,  it  is 
not  deemed  necessary  to  inquire  wheth«»r  salt  is  or  is  not  a  mineral. 

As  before  stated,  the  real  question  presented  in  this  case  is  as  to 
whether  lands  belonging  to  the  United  States,  which  are  saline  in  char- 
acter, are  subject  to  entry  and  patent  under  the  act  of  May  10, 1872; 
and  as  bearing  directly  upon  this  question,  we  are  led  first  to  inquire 
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whether  there  has  been  any  settled  policy  on  the  part  of  the  government 
in  dealing  with  such  lands,  as  distinguished  from  other  lands,  made 
subject  to  entry  nnd  patent  under  the  general  land  laws.  If  there  has 
been,  and  still  exists,  a  separate  and  distinct  policy  in  reference  to  such 
lands*  it  follows  that  they  are  not  subject  to  entry  and  patent  under 
the  provisions  of  said  act  of  IMay  10, 1872,  and  the  question,  as  to 
whether  salt  is  a  mineral  within  the  meaning  of  said  act,  is  therefore 
immaterial. 

In  the  case  of  Hall  v.  Litchfield  et  aL.  decided  by  your  office  on  March 
2, 1876,  and  affirmed  by  my  predecessor.  Secretary  Chandler,  February 
13,  1877  (Gopp's  TJ.  8.  Mineral  Lands,  321),  it  was  held,  following  the 
authority  of  the  case  of  Morton  v.  Nebraska  (21  Wall.,  6C0),  that  it  has 
been  the  policy  of  the  government  to  reserve  salt  springs  and  lands 
from  sale,  and  that  there  is  no  authority  for  their  disposal,  either  as 
agricultural  or  mineral  lands;  and  in  that  case  certain  filings  and  ap- 
plications for  lands  in  the  State  of  Colorado,  returned  by  the  surveyor- 
general  as  saline  lauds,  and  the  contrary  not  being  shown,  were  re- 
jected. 

In  the  case  of  Morton  v,  Nebraska,  supra^  the  status  of  saline  lands 
and  salt  springs  was  fully  considered  by  the  supreme  court.  The  ac- 
tion was  ejectment,  the  plaintift'^s  title  being  based  upon  locations  of 
certain  warrants.  The  State  insisted  that  these  locations  were  without 
authoritv  of  law,  because  the  lands  on  which  the  warrants  were  laid 
were  saline  lauds,  and  therefore  not  subject  to  entry  under  the  laud  laws 
of  the  United  States.  The  court  rejected  the  claim  of  the  plaintiff  to 
the  lands  therein  in  question — the  same  being  palpably  saliiie  in  char- 
acter— holding  that  the  policy  of  the  government  since  the  inauguration 
of  the  public  land  system  by  the  act  of  May  18,  1796,  to  reserve  saline 
lands  from  disposition  under  the  laws  regulating  the  sale  and  disposal 
of  the  public  lands,  has  been  uniform.  In  discussing  the  question  as 
to  whether  this  policy  was  continued  or  abandoned  by  the  act  of  July 
22,  1854,  "  to  establish  the  offices  of  surveyor  general  of  New  Mexico, 
Kansas  and  Nebraska,"  (10  Stat.,  308,)  the  court  said  : 

There  was  certainly  no  reason  why  a  long  established  policy,  which  had  permeated 
the  land  system  of  the  country,  should  be  abandoned.  Oa  the  contrary,  there  was 
every  inducement  to  continue,  for  the  benefit  of  the  States  thereafter  to  be  organized, 
the  policy  which  had  prevailed  since  the  first  settlement  of  the  Northwestern  Terri- 
tory. In  the  admission  of  Ohio  and  other  States,  Congress  had  made  liberal  grants 
of  land,  iuclnding  salt  springs.  This  it  was  enabled  to  do  by  reserving  these  springs 
from  sale.  Without  this  reservation  it  is  plain  to  be  seen  there  would  have  been  no 
springs  to  give  away,  for  every  valuable  saline  deposit  would  have  been  purchased  as 
soon  as  it  was  ofifered  for  sale.  An  intention  to  abandon  a  policy  which  had  secured 
to  the  States  admitted  bef<»re  1854,  donations  of  great  value,  cannot  be  imputed  to  Con- 
gress, unless  the  law  on  the  subject  admits  of  no  other  construction. 

And  the  court  further  said  that  the  act  of  1854,  ''instead  of  manifest- 
ing an  intention  to  abandon  this  policy,  shows  a  purpose  to  continue  it." 
See  also  on  this  subject,  Weeks'  on  Mineral  Lands,  48;  Copp's  IT.  S. 
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Miuiog  Decisions,  214;  Copp's  XJ.  S.  Mineral  Lands,  324-5;  Oole  v. 
Markley  (2  L.  D.,  847). 

The  decision  of  the  anprenie  court  in  Morton  v.  Nebraska  was  rendered 
in  October,  1874,  and  following  closely  thereafter  an  act  was  passed  by 
Congress,  approved  January  12, 1877  (19  Stat., 221),  which  provides: 

That  whenever  it  shall  be  made  appear  to  the  regiHter  and  receiver  of  any  land- 
office  of  the  United  States  that  any  lands  within  their  district  are  saline  in  character, 
it  shall  be  the  dntj  of  said  register  and  said  receiver,  under  the  regulation  of  the 
General  Land  OtSce,  tu  take  testimony  in  reference  to  such  lands  to  ascertain  their 
true  character,  and  to  report  the  same  to  the  General  Laud  Office;  and  if,  u|K>n  such 
testimony,  the  Commissioner  of  the  General  Land  Office  shall  find  that  such  lands  are 
saline  and  incapable  of  being  purchased  under  any  of  the  laws  of  the  United  States 
relative  to  the  public  domain,  then,  and  in  such  case,  such  lands  shall  be  offered  for 
sale  by  public  auction  at  the  local  land-office  of  the  district  in  which  the  same  shall 
be  situated,  under  such  regulations  as  shall  be  prescribed  by  the  Commissioner  of  the 
General  Land  Office,  and  sold  to  the  highest  bidder  for  cash  at  a  price  not  less  than 
one  dollar  and  twenty-five  cents  ]>er  acre  :  and  in  case  said  lands  fail  to  sell  when  so 
offered,  then  the  same  shall  be  subject  to  private  sale,  at  such  land-office,  for  cash,  at 
a  price  not  less  than  one  dollar  and  twenty-five  cents  per  acre,  in  the  same  manner 
as  other  lauds  of  the  United  States  are  sold :  Providedf  That  the  foregoing  enactments 
Bhall  not  apply  to  any  State  or  Territory  which  has  not  had  a  grant  of  salines  by  act 
of  Congress,  nor  to  any  State  which  may  have  had  such  a  grant,  until  either  the  grant 
has  been  fully  satisfied,  or  the  right  of  selection  thereunder  has  expired  by  efflux  of 
time.  But  nothing  in  this  act  shall  authorize  the  sale  or  conveyance  of  any  tiile  other 
than  such  as  the  United  States  has,  and  the  patents  issued  shall  be  in  the  form  of  a 
release  and  quit-claim  of  all  title  of  the  United  States  in  such  lands. 

It  would  seem  from  the  language  of  the  siatute  above  quoted,  that  at 
the  time  of  its  enactment,  Congress  did  not  consider  saline  lands  as 
subject  to  sale  and  entry,  or  capable  '*of  being  purchased  under  any  of 
the  (then  existing)  laws  of  the  United  States  relative  to  the  public 
domain ;''  and  while  the  passage  of  said  act  is  not  expressly,  it  is  virtually, 
a  recognition  on  the  part  of  Congress  of  the  |)olicy  of  the  government 
theretofore  existing,  as  shown,  touching  the  reservation  of  saline  l.iuds, 
and  manifestly  shows  a  purpose  to  continue  the  same. 

The  Territory  of  Utah  has  had  no  grant  of  saline  lands  by  act  of  Con- 
gress, and  is  therefore  within  the  proviso  of  ^aid  act. 

On  April  10,  1877,  circular  instructions  were  issued  by  your  office  un- 
der said  act,  to  the  local  land  otticers  of  the  United  States  (4  C.  L.  O., 
21),  in  which  it  is  stated  that  *'  this  act  provides  a  mode  of  proceeding 
by  which  pnblic  lauds  indicated  by  the  tield  not<*s  of  survey,  or  other- 
wise, to  be  saline  in  character  may  be  rendered  subject  to  disposal." 

The  only  decision  of  your  office  1  have  found,  in  which  it  is  expressly 
held  that  saline  lands  or  salt  springs  are  subject  to  entry  under  the  min- 
ing act  of  May  10,  1872,  is  contained  in  a  letter  adiiressed  by  Acting 
Commissioner  Curtis,  on  April  27,  1874,  to  one  J.  A.  Rollins,  at  Salt 
Lake  City,  Utah  (1  L.  C,  10,  and  Copp's  U-S.  Mineral  Lands,  321),  but 
this  ruling  was,  in  etfect,  reversed  by  the  decision  in  the  case  of  Hall  v. 
Litchfield  et  aL,  above  cited,  and  the  doctrine  therein  announced  does 
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not  appear  to  bave  been  followed  by  your  office  after  the  reDdition  of 
said  latter  decision. 

In  view  of  the  foregoing,  and  after  a  careful  consideration  of  the  whole 
subject,  I  am  Aatisfied  that  no  authority  exists  for  the  disposal  of  saline 
lands  or  salt  springs  beh)nging  to  the  United  States,  except  under  the 
provisions  of  said  act  of  January  12, 1877,  ind  that  the  iK)licy  of  the 
government  is,  and  has  been  from  the  earliest  date,  to  reserve  all  salines, 
and  to  dispose  of  them  only  by  specific  acts  of  Congress.  The  act  of 
January  12,  1877,  not  applying  to  the  Territory  of  Utah,  it  follows  that 
there  is  no  authority  for  the  disposal  of  the  lands  in  question  in  any 
manner,  and  the  entry  thereof  made  by  claimants,  as  stated,  must  there- 
fore be  canceled. 

For  the  rea^ons  stated,  your  office  decision  is  affirmed. 


PRACTICE— CONTEST-PREFERENCE  RIGHT. 

Grinstead  V.  Murphy. 

The  contestant  is  entitled  to  thirty  days  after  the  receipt  of  notice  of  cancellation, 

within  which  to  exercise  his  preference  right  of  entry. 

Secretary  Vilaa  to  Commissioner  SfocJcslager^  December  19,  1888. 

On  March  25,  1885,  Andrew  P.  Murphy  initiated  contest  against 
Charles  W.  Bowman's  timber-culture  entry  for  the  NW.  J  of  Sec.  20, 
T.  18  S.,  K.  27  W.,  Wa  Keeney  land  district,  Kansas.  Hearing  was 
had  May  7,  l.'^SS ;  the  claim  was  adjudged  forfeited,  no  appeal  was  tiled, 
the  case  was  closed,  and  the  entry  was  canceled  December  8, 1885.  On 
the  same  day  the  contestant  was  notified  of  his  preference  right  of  en- 
try. On  January  9,  1880,  Virgil  II.  Grinstead  made  timber-culture 
entry  of  the  same  trai',t.  The  contestant,  as  appears  by  the  papers  in 
the  case,  did  not  receive  notice  of  the  result  of  the  contest  until  January 
1,  188G.  On  January'  5,  he  forwarded  an  a|)plicatiou  to  enter  the  tract, 
which  application  did  not  reach  the  local  office  at  Wa  Keeney  until  after 
the  entry  of  Grinstead  ha<l  been  allowed  ;  and  it  was  rejected  because 
of  said  prior  entry.  From  this  action  of  the  local  officers  Murphy  ap- 
pealed. Your  office,  by  letter  of  February  10,  1887,  sustairie^l  the  ap- 
peal, and  directed  that  his  aijplication  be  allowed  and  the  entry  of 
Grinstead  canceh^d. 

The  question  at  issue  seems  to  be  whether  the  contestant  must  exer- 
cise his  prefeience  right  within  thirty  days  after  the  cancellation  of  the 
entrv  which  he  has  contested,  or  within  tliirtv  days  after  lie  receives  no- 
tice  of  such  cancellation.  The  a'^t  of  May  14,  1880  (21  Stat.,  140),  allows 
him  "  thirty  days  from  date  of  7ioticeJ*^  1  therefore  affirm  jour  decision 
awarding  to  Murphy  the  rigiit  to  make  entry  of  the  tract. 
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MINING  CLAIM-PROCEEDINGS  TO  OBTAIN  PATENT— POSTING. 

PEATT   V.   AVEEY  ET  AL. 

The  copy  of  the  plat  and  notice  of  applicutiou  must  be  posted  in  a  couspicuoas  place 
ou  the  land  embraced  in  the  plat. 

Secretary  Vilas  to  GommisHioner  Stockslager^  December  19,  1888. 

I  have  considered  the  case  of  Charles  H.  Pratt  a^aiust  T.  M.  Avery 
and  Samuel  Allertou,  ui>ou  the  appeal  of  the  latter  from  yonr  decision 
of  October  27, 18vS7,  holding  for  cancellation  mini^ral  entry,  Xo.  150,  Syl- 
vanite  No.  2  lode  claim,  Gunnison,  Colorado. 

The  record  shows  that  T.  M.  Avory  and  Samu*»l  Allerton  filed  their 
application  for  patent  to  the  Sylv^anite  No.  2  mining  claim,  April  13, 
1885,  and  made  entry  for  the  same  July  11,  1885. 

September  10,  1885,  Charles  H.  Pratt  filed  a  ]>rotest  against  said  en- 
try, alleging,  substantially,  as  follows: 

1st:  That  said  entry  was  allowed  through  the  mistake  of  the  local 
officers  before  the  period  of  publication  had  expired. 

2d :  That  mineral  has  never  been  discovered. 

3d:  That  tliere  never  was  any  plat  or  notice  postM  in  a  conspicooas 
place  upon  said  claim  as  required  by  law. 

By  your  decision  of  April  16,  1887,  you  overruled  the  first  objection, 
dismissed  the  second,  and  ordered  a  hearing  to  determine  ^^  whether  a 
plat  and  notice  were  posted  in  a  conspicuous  place  ou  the  land  embraced 
in  said  claim,  prior  to  the  filing  of  the  application  for  patent,'^  as  alleged 
in  the  third  objection.  No  appeal  was  taken  from  your  action  in  refer- 
ence to  the  two  first  objections. 

Hearing  was  commenced  before  the  local  officers  Juue  27,  1887,  and 
continued  a  number  of  days. 

ft/ 

The  testimony  shows  that  the  place  of  posting  was  the  breast  of  a 
drift,  about  fifteen  f^et  long,  run  from  a  tunnel  at  a  poiut  about  eighty- 
eight  and  a  half  feet  distant  from  its  mouth  or  entrance,  and  in  the  neigh- 
borhood of  fifty  feet  below  the  surface  of  the  claim.  Artificial  light  was 
necessary  to  read  the  notice.  A  sign  of  *'  No  admittance"  was  placed 
over  the  entrance  of  said  tunnel,  and  the  foreman  was  instructed  to  allow 
no  person  exct  i)t  employes  to  enter  said  tunnel. 

Whilst  the  evidence  shows  that  it  was  unsafe,  if  not  impossible,  to 
l)ost  the  plat  and  notice  on  the  surface  of  the  claim  at  the  season  of  the 
year  in  which  it  was  posted,  such  posting  could,  however,  have  been 
safely  made  at  tlie  mouth  of  said  tunnel,  or  on  the  walls  of  one  of  the 
four  houses  erected  at  the  tunnePs  entrance,  where  it  could  have  been 
easily  seen  by  persons  passing  over  the  claim. 

It  also  appears  that  during  a  part  of  the  time  said  notice  was  xK>sted 
at  the  end  of  Sylvanite  No.  2  tunnel,  which  started  from  the  old  Sylva- 
nite  tunnel.  This  posting  was  fifteen  feet  from  the  main  tnnnel,  and 
during  part  of  the  winter  this  fifteen  feet  of  space  was  filled  with  ore 
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from  other  portions  of  tbe  mine,  tlius  reuderirij?  it  imposi^ible  even  for 
the  men  working  in  the  mine  to  read  said  notice  and  plat. 

July  23, 1887,  the  local  officerH  recommended  "  that  the  Sylvanite  No. 
2  lode  claimants  be  required  to  make  new  publication,  post  ing  and  proof 
of  same." 

October  27, 1^87,  you  decided  that  "  the  appeal  of  claimants  from  said 
decision  is  accordingly  dismissed,  and  said  entry  is  hereby  held  for  can* 
cellatiou  without  prejudice  to  the  claimants  proceeding  de  novo  in  a  reg- 
ular manner." 

From  said  decision  claimants  duly  appealed. 

Section  2325  of  the  Revised  Statutes  prescribes  that  in  order  to  obtain 
a  patent  for  mineral  lands,  the  applicant  "shall  post  a  copy  of  sach 
plat,  together  with  a  notice  of  such  application  for  a  patent  in  a  con- 
spicuous place  ou  the  land  embraced  in  such  plat  previous  to  the  filing 
of  the  application  for  a  patent."  The  evidence  shows  that  claimant  has 
not  complied  with  this  requirement  of  the  statute. 

I  therefore  afiBrm  your  decision. 


TIMBER  LAND— SETTLEMENT—ACT  OF  .Tl'NE  3,  1878. 

Wright  v,  Larson. 

While  laodfl chiefly  valuable  for  timber  and  i^toue,  and  unfit  f<u*  onlinary  agricnltural 
purposes,  are  not  excluded  from  settlement  by  the  act  of  June  '\j  187H,  yet  settle- 
menc  on  such  lauds  should  be  carefully  scrutinized  as  the  exception  in  said  act  is 
in  favor  of  the  ^^  bona  fide  settler.*' 

A  settlement  for  the  purpose  of  securing  the  timber  on  the  land,  or  tor  any  other  pur- 
pose than  establishing  a  home,  is  not  a  bona /de  settlement  within  the  meaning 
of  said  act. 

Secretary  Vilas  to  Commissioyier  Stockslager,  December  19,  1888. 

I  have  considered  tbe  case  of  William  Wrigrht  v,  Hans  Larson,  on  the 
appeal  of  the  former  from  the  decision  of  your  office  of  March  15,  1887. 

July  10,  1881,  the  appellee,  Hans  Larson,  tiled  pre-emption  declara- 
tory statement,  No.  10,184,  for  Lot  5,  the  NW.  J  of  SE.  J  and  the  SE.J 
of  SE.  J,  of  Sec.  32,  T.  24  N.,  R.  1  W.,  Olympia  district,  Washington 
Territory,  alleging  settlement,  June  18,  1885. 

December  30,  1885,  the  api)ellant,  William  Wright,  filed  an  ap|)lica- 
tion  to  purchase  said  Lot  5,  and  the  N  W.  J  of  SE.  J,  and  the  E.  J  of  SE. 
i  of  said  Sec.  32,  under  the  timber  land  act  of  June  3,  187vS,  and,  on 
April  5, 1886,  tendered  proof  and  payment  therefor,  and,  April  29, 1886, 
made  supplemental  proof. 

Febrnary  23,  1886,  Hans  Larson  filed  a  protest  against  the  allowance 
of  timber  land  entry  of  said  laud  by  Wright,  and  hearing  was  had  in 
July,  1886,  both  parties  being  present  in  person  and  by  counsel,  and  a 
large  amount  of  testimony  being  taken.    The  local  officers  decided  in 
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favor  of  the  pre-emptor,  Larson,  and  disallowed  the  app1icatA>Q  of 
Wright,  and  your  office  in  said  decision  of  March  15,  LS87,  affirmed  the 
decision  of  the  local  officers^  and  Wright  now  appeals  to  this  Depart- 
ment. 

On  the  hearing,  the  appellant  otferod  to  prove,  that  the  land  in  dis- 
pute was  "  chiefly  valuable  for  timber"  and  "  unfit  for  cultivation."  The 
local  officers  refused  to  allow  this  proof  to  be  made,  and  this  is  one  of  the 
errors  assigned  on  this  appeal.  This  assignment  of  error  mast  be  sus- 
tained. In  the  case  of  Porter  v.  Throop  (6  L.  D.,  691),  I  held,  that 
^'  while  the  act  of  June  3,  1S78,  in  exempting  from  its  operation  lauds 
claimed  by  a  *  bona  fide  settler,^  ex  v.i  termini^  recognizes  that  there  may 
be  a  bona  fide  settlement  on  lands  of  the  character  descrilied  therein — 
that  is,  lands  chiefly  valuable  for  timber  and  *  unfit  for  ordinary  agri- 
cultural purposes' — yet,  for  obvious  reasons,  such  settlements  should 
be  closely  scrutinized,  and  the  fact^  that  the  laud  is  of  such  a  character, 
might  be  a  circumstance,  taken  in  connection  with  the  other  facts  of  the 
case,  shedding  light  upon  the  question  of  the  bona  fides  of  the  settler." 
The  exception  in  the  act  of  June  3,  1878,  is  in  favor  of  the  *^  biynafi^e 
settler,'-  and  the  iss^ue  involved  in  this  cast^  is  the  bona  fi^es  of  the  set- 
tlement of  Larson.  The  evidence  offered  as  to  the  character  of  the  land 
being  relevant  to  this  issue,  under  the  circumstances  of  this  case  here- 
inafter stated,  should  have  been  admitted. 

It  is  true,  as  stated  in  your  office  decision,  that  ^^The  question  of  Lar- 
son's com])liance  with  the  requirements  of  the  preemption  law  will  be 
enquired  into  when  he  offers  to  make  proof,"  and  it  was  not  necesisary, 
as  between  him  and  the  timber  land  applicant,  that  compliance  with 
those  requirements  should  have  been  shown  on  the  hearing  in  this  case. 
The  bona  fides  of  his  settlement  and  not  his  conformity  to  the  require- 
ments of  the  law,  wjis  the  subject  of  inquiry,  and  on  this  issue  the 
burden  was  n))on  the  timber  land  applicant.  A  settlement  to  be  bona 
fide  must  be  made  for  tlie  pnr[)ose  of  making  the  tract  a  home.  (Porter 
V.  Throop,  Hupra.)  This  is  tlie  test,  and  a  settlement  for  the  purpose  of 
securing  the  timber  on  The  land  or  for  any  other  purpose  than  estab- 
lishing a  home,  is  not  a  bona  file  settlement  within  the  meaning  of  the 
act  of  June  3,  1878. 

It  appears  I'rom  the  evidence,  that  the  tract  in  dispute  was  six  or 
seven  miles  from  any  other  settlement  in  a  dense  forest  of  fir  timber, 
and  accessible  only  by  a  fo(»t  path,  that  it  had  been  returned  l)y  the  sur- 
veyor-general as  timber  land,  and  had  on  it  (according  to  the  estimate 
of  the  witness)  4,000,000  feet  of  merchantable  timber;  and,  while  the 
local  otlicers  decided,  as  above  stated,  that  evidence  that  the  land  was 
unfit  for  cultivation  was  not  admissible,  it  appeared  from  the  testimony 
incidentally,  that  the  soil  was  ])()or,  broken  and  gravelly,  and  that  it 
would  require  the  expenditure  of  an  amount  wholly  disproportionate  to 
any  possible  returns  which  could  be  expected  from  such  laud  to  clear 
and  prepare  it  for  cultivation.    There  seems  to  have  been  no  induce- 
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ment  for  a  reasonable  man  of  family  to  establish  a  home  on  such  land, 
sorroanded  as  it  was  by  a  forest,  located  so  far  from  any  other  settle- 
ment and  comparatively  inaccessible. 

Larson  testities,  that  he  went  on  the  land  in  May,  1885,  and  built  a 
honse  thereon  about  the  last  of  July  of  that  year,  and  was  there  about 
three  weeks  the  first  time  .and  from  one  to  two  weeks  in  each  of  the 
months  of  July,  August,  September,  October  and  November,  18*^5,  and 
from  November,  1885,  to  May,  1886,  he  was  not  on  the  land  at  all ;  that 
he  owned  a  comfortable  well-furnished  house  in  Seattle,  in  which  he 
and  his  family  (a  wife  and  son)  resided  durinp:  the  whole  of  said  time 
up  to  April  IG,  1880,  when  he  and  his  family  went  to  California,  where 
he  remained  about  three  weeks  and  then  returned  to  the  land,  leaving' 
his  family  in  California,  and  that,  on  account  of  sickness  of  his  wife  and 
son,  he  went  to  California  ajjaiji  in  June,  1880,  and  had  just  returned  to 
the  land  a  few  days  before  the  hearing.  The  house  built  by  Larson  on 
the  land  was  a  lo^  house,  twelve  by  fourteen  feet,  with  walls  six  feet 
high,  chinks  unstopped,  a  bark  roof  and  gable  ends  which  would  not 
protect  from  rain,  a  dirt  floor,  a  door  and  window,  but  no  chimney.  He 
had  dug  up  a  few  stumps,  slashed  the  trees  on  from  a  third  to  a  half 
acre  of  land,  and  had  spaded  a  piece  of  ground,  twenty  by  thirty  leet, 
and  planted  oats  and  onions  thereon.  Be  had  also  laid  down  two  or 
three  logs,  as  he  states,  for  the  foundation  of  a  better  house.  His  total 
improvements  were  valued  by  his  witness  at  $50,  and  by  the  witnesses 
of  the  timber  land  applicant  at  not  more  than  $20. 

The  character  of  Larson's  improvements  and  of  the  land,  its  location 
and  surroundings,  and  the  large  quantity  of  merchantable  timber 
thereon  (for  utilizing  which,  together  with  that  on  other  lands  in  the 
vicinity,  a  railroad  had  been  j)rqiected  and  commenced  about  the  time 
of  Larson's  filing),  his  maintenance  of  a  home  elsewhere  after  his  alleged 
settlement  on  the  land,  and  all  the  facts  and  circumstances  of  the  case, 
convince  me,  that  his  was  not  a  bona  fide  settlement  tor  the  purpose  of 
establishing  a  home  on  the  land,  but  that  it  was  a  pretended,  or,  at  most, 
colorable,  settlement,  made  with  a  view  to  securing  the  benefit  of  the 
timber  thereon. 

The  decision  of  your  office  is  accordingly  reversed.  The  filing  of 
Larson  will  be  caiiceled,  and  the  application  of  Wright  must  be  acted 
upon  as  though  said  filing  of  Larson  had  not  been  made. 


MINIXG  CLAIM— MILL  SITE  -TIMBER. 

Two  Sisters  Lddb  and  Mill  Site. 

Land  not  nscl  or  occupied  for  mining  or  milling  pnrposes  can  not  be  appropriated 
under  flection  2337  R.  S.,  for  tlie  pnrpose  of  securing  the  timber  growing  thereon. 

Secretary  Vilas  to  Commissioner  StocksJager^  December  19,  1888. 

On  Oetober  21),  1885,  John   Brennan  et  al.  made  mineral  entry,  No. 
2924,  at  Central  City,  Colorado,  for  the  Two  Sisters'  Lode  and  Mill-Site 
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claim,  situated  iu  the  Montana  mining  district,  Clear  Creek  county, 
State  of  Colorado,  as  per  survey  No,  2190  A  and  B. 

One  June  15, 1887,  the  claimants  were  required  by  letter  of  your  office, 
to  furnish  evidence  that  the  mill-site — survey  No.  2190  B — was  used  or 
occupic  d,  at  or  prior  to  the  application  for  patent,  for  mining  or  milling 
purposes. 

The  evidence  submitted  in  response  to  this  requirement,  consist^^  of 
the  corroborated  affidavit  of  entryman,  Brennan,  from  which  it  appears 
that  said  mill  site  was  located  for  the  purpose  of  securing  the  timber 
growing  thereon  for  use  in  working  said  lode;  that  the  claimants  have 
been  using  such  timber  for  the  purposes  stated,  and  construing  such, 
use  as  equivalent  to  use  and  occupancy  of  the  land  for  mining  or  milling 
purposes,  they  seek  to  obtain  patent  for  the  tract  under  Section  2337  of 
the  Revised  Statutes. 

Upon  consideration  of.  the  record  as  thus  presented,  your  office,  on 
September  8,  1887,  held  the  entry  of  claimants  for  cancellation,  to  the 
extent  of  the  area  embraced  in  said  mill  site,  survey  No.  2190  B,  on  the 
stated  ground  that  ^'the  nse  of  the  timber  growing  on  the  mill  site  is 
not such  use  or  occupation  of  the  land  as  the  law  con- 
templates." 

The  appeal  by  claimants  from  this  decision  brings  the  case  here. 

It  appears  from  the  record  in  the  case  that  there  is  upon  the  land  ap- 
plied for  a  couMderable  quantity  of  timber,  such  as  can  be  used  for  •'tim- 
bering the  mine,''  but  not  suitable  for  saw  lumber;  there  is  no  timber 
within  the  boundary  lines  of  said  lode  claim  49uitablefor  useiu  working 
the  mine,  and  that  said  mine  or  lode  can  not  be  successfully  worked  with- 
out getting  the  necessary  timber  from  some  other  place.  That  the  sit- 
uation of  the  tract  is  a  suitable  one  for  the  erection  of  a  concentrating 
mill,  and  the  claimants  allege  that  it  is  their  intention  and  expectation 
to  erect  on  the  tract  such  a  mill,  for  the  purpose  of  concentrating  the 
ores  taken  from  said  Two  Sisters'  Lode. 

But  it  is  at  present  only  insisted  by  the  claimants  that  it  is  necessary 
for  them  to  have  the  use  of  the  timber  growing  on  said  land  for  the  pur- 
poses aforesaid,  and  for  that  reason  alone  they  ask  that  a  patent  be  is- 
sued to  them  for  the  land  as  a  mill-site.  No  improvement  of  the  tract 
is  shown,  or  alleged,  nor  has  the  land  been  used  or  occupied  by  claimants, 
in  any  sense,  except  for  the  purpose  of  taking  the  timber  therefrom. 

By  said  Sec.  2337  of  the  Be  vised  Statutes,  it  is  provided  that: 

Where  dod  mineral  land  not  contignous  to  the  vein  or  lode  is  used  or  occnpied  by 
the  proprietor  of  such  vein  or  lode  for  mining  or  milling  pnrposes,  sach  non-adjaceot 
snrface-gronnd  n'ay  be  embraced  and  iucluded  in  an  application  for  a  patent  for  sacli 
vein  or  lode,  and  the  same  may  be  patented  therewith,  snbject  to  the  same  prelimi- 
nary reqnirements  as  to  survey  and  notice  as  are  applicable  to  veins  or  lodee;  but  no 
locution  hereafter  made  of  sncli  non -adjacent  land  shall  exceed  five  acres,  and  pay- 
ment for  the  same  must  be  made  at  the  same  rate  as  fixed  by  this  chapter  for  the  sa- 
perfieies  of  the  lode.  The  owner  of  a  quartz-mill  or  reduction- works,  not  owning  a 
mine  in  ccmnection  therewith,  may  also  receive  a  patent  for  his  mill-site,  as  provided 
in  this  section. 
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In  the  case  of  Charles  Leniiig  (5  L.  D.,  190),  the  Department  held 
that  the  foregoing  section  contemplated  the  actual  use  or  occupation  by 
improvements  or  otherwise,  for  mining  or  milling  purposes,  of  the  land 
sought  to  be  obtained  thereunder;  that  the  second  clause  of  the  section 
makes  the  right  to  a  patent  of  a  mill-site  dependent  upon  the  existence 
on  the  land  of  a  quartz  mill  or  reduction  works ;  but  that  under  the  first 
clause  of  said  section,  the  use  or  occupation  of  the  la7id  for  mining  or 
milling  purposes,  is  the  only  prerequisite  to  a  patent.  That  by  the  "  use" 
of  the  land  for  mining  or  milling  purposes,  is  meant  the  operation  of  a 
quartz  mill  or  reduction  works  upon  it,  or  in  any  other  manner,  employ- 
ing it  in  connection  with  mining  or  milling  operations;  and  that  ^'oc- 
cupation "  of  the  land  for  mining  or  milling  purposes,  so  far  as  it  may  be 
distinguished  from  the  "use"  thereol,  is  something  more  than  mere 
naked  possession,  and  that  such  occupation  niust  be  evidenced  by  out- 
ward and  visible  signs  of  the  applicants'  good  faith.  It  was  further 
held  in  said  case  that  ''when  an  applicant  is  not  actually  using  the  land^ 
he  must  show  such  an  occupation,  by  improvements  or  otherwise,  as  evi- 
dences an  intended  use  of  the  tract  in  good  faith  for  mining  and  milling 
purposes,"  and  that  the  use  of  water  obtained  from  the  tract  is  not  a  use 
of  land,  as  contemplated  by  said  section. 

This  ruling  was  followed  in  the  case  of  the  Cyprus  M.ill-Site  (6  L.  D., 
706),  in  which  it  was  held  that  land  not  improved  or  occupied  for  min- 
ing or  milling  purposes,  can  not  be  appropriated  under  said  section 
2337,  for  the  purpose  of  securing  the  water  theieon. 

Viewed  in  the  light  of  these  authorities,  it  is  clear  that  the  land  here 
in  question,  ha"  neither  been  "  used  "  or  "  occupied  "  by  the  applicants, 
for  mining  or  milling  purposes,  within  the  meaning  of  either  clause  of 
said  section.  The  use  of  the  timber  thereon  is  not  the  use  of  the  land; 
neither  is  the  mere  naked  possession  of  the  tract,  for  the  purpose  of 
taking  the  timber  therefrom,  such  an  occupancy  of  the  land  as  is  con. 
tem  plated  b3^  the  act. 

Your  said  office  decision  is  therefore  affirmed. 


FINAL  PROOF  PROCEEDINGS— REPUBLICATION— HEARING. 

Maggie  A.  Garrison. 

The  necessity  for  republicatiou,  where  the  proof  was  not  made  on  the  day  desig- 
oatedy  is  obviated  by  a  hearing  subsequently  ordered  on  affidavit  of  contest. 

First  Assistant  Secretary  Muldrow  to  Commissioner  Stockslagerj  Decern- 

her  21,  1888. 

On  November  30,  1888,  this  department  recalled  its  decision  dated 
Kovember  9, 1888  (7  L.  D.,  417),  in  the  case  of  Maggie  A.  Garrison  in 
volving  her  title  to  SW.  J,  Sec.  31,  T.  1.  N.,  E.  25  W.,  Bloomington, 
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Nebraska  land  district,  said  decision  being  h  modiilcation  of  joar  decis- 
ion iu  the  same  case  dated  March  15,  1887. 

The  attention  of  the  Department  has  been  called  to  the  fact  that  prior 
to  the  signing  of  the  said  decision  of  November  9,  1888,  an  affidavit  of 
contest  iile<l  by  one  Nicholas  Deitz,  July  14, 1888,  had  been  transmitted 
to  this  Department  bat  said  affidavit  not  being  with  the  record  in  said 
case  at  the  time  the  same  was  examined  by  me,  received  no  considera- 
tion. 

As  a  hearing  upon  said  affidavit  of  contest  will  doubtless  be  ordered 
by  your  office,  and  as  all  the  facts  necessary'  for  a  proper  and  jitst  de- 
cision will  no  doubt  be  brought  out  upon  said  hearing,  a  republication 
of  notice  as  directed  in  my  said  letter  of  ^iovember  0,  becomes  unnec- 
essary', and  I  herewith  return  said  affidavit  of  contest  and  the  other 
papers  in  the  case  for  such  further  action  in  your  office,  as  the  case  may 
require  under  the  law  and  rules  of  the  Department. 


ALABAMA  LAXDS— ACT  OF  MARCH  8,  1883. 

David  J.  Davis. 

While  bona  fide  homestead  entrieH,  made  prior  to  the  passage  of  the  act  of  March  3, 
18H3,  were  protected  under  said  act,  such  protection  would  uot  ext<eud  to  one 
claimiug  under  the  relinquishment  of  such  an  entry. 

A  homestead  entry,  allowed  in  contravention  of  the  terms  of  said  act,  and  under 
which  valuable  improvements  have  been  made,  may  be  snspended,  pending  pub- 
lic offering  of  the  land,  and  treated  as  an  application  to  enter  in  the  event  that 
the  land  is  not  sold  on  such  offering. 

First  AsHistant  Secretary  Muldroic  to  Commissioner  Slockslager,  Deeem- 

6cr21,  1888. 

I  have  considered  the  case  of  David  J.  Davis,  on  his  appeal  from 
your  office  decision  of  December  2,  1887,  holding  for  cancellation  his 
homestead  entry  made  December  20,  18S6,  for  SW.  J,  NW.  J,  E.  J,  SW. 
\  and  N W.  \,  SW.  J,  Section  24,  T.  15  S.,  JR.  4  W.,  Montgomery,  Ala- 
bama land  district. 

You  say  in  said  decision  that  the  entry  ''  is  held  for  cancellation  for 
illegality  the  land  embraced  therein  being  described  iu  the  mineral  list 
on  file  in  this  office  as  *  valuable  for  coal.'" 

A  corroborated  affidavit  of  appellant  tiled  with  his  appeal,  shows  that 
claimant  who  was  duly  qualified  to  make  homestead  entry  of  public 
lands,  purchased  the  improvements  of  one  Elias  M.  Myrick  on  the  land 
above  described,  together  with  the  said  Myrick's  relinquishment  of  his 
homestead  entry  for  said  land  ma<le  Septembers,  1882.  Claimant  filed 
said  relinquishment  in  the  local  office  and  immediately  made  entry  of 
said  tract  under  the  homestead  law.  After  entry  he  took  possession  df 
the  land,  built  a  house  sixteen  and  one-half  by  eighteen  and  one-half 
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feet  with  side  room  and  shed  room  and  with  his  family  established  a 
residence,  and  has  since  built  a  crib  and  stable  and  cleared  and  put  in  cul- 
tivation three  acres  of  the  land.  That  in  addition  to  the  sum  of  fifty 
dollars  paid  for  improvements  of  Myrick,  claimant's  improvements  are 
worth  over  two  hundred  dollars,  and  his  residence  since  a  short  time 
after  his  entry  has  been  continuous. 

Your  said  decision  is  based  upon  the  act  of  March  3,  1883  (22  Stat., 
487)  which  provides : 

That  withiD  the  State  of  Alabama  all  pablic  lands,  whether  mineral  or  otherwise, 
«hall  be  subject  to  disposal  only  as  agricnltural  lands :  Provided^  however,  That  all 
lands  which  have  heretofore  been  reported  to  the  General  Land  Ottice  as  containing 
coal  and  iron  shall  first  be  offered,  at  pablic  sale :  And  provided  further,  That  any  bona 
fide  entry  under  the  provisions  of  the  homestead  law  of  lands  within  said  State  here, 
tofore  made  may  be  patented  without  reference  to  an  act  approved  May  10,  eighteen 
hundred  and  seventy  two,  entitled  **  An  act  to  promote  the  development  of  the  min- 
ing resources  of  the  United  States",  in  oases  where  the  persons  making  application 
for  snch  patents  have  in  all  other  respects  complied  with  the  homestead  law  relat- 
ing thereto. 

In  case  of  Wiley  v.  Raymond  (6  L.  D.,  246)  it  was  held  that  the  pur- 
chaser of  a  relinquishment  can  acquire  no  rights  to  the  land  by  virtue 
of  his  purchase.  The  only  things  he  can  buy  are  the  improvements  of 
a  prior  settler. 

The  moment  Myrick's  relinquishment  was  filed  the  land  covered  by 
his  entry  was  abandoned  and  reverted  to  the  government  ( Whitford  v. 
Kenton  (10  0.  L.  O.,  374)  cited  and  approved  in  Thorpe  et  air  v.  Will- 
iams (3  L.  D.,  341). 

While  Myrick's  homestead  entry  made  in  18vS2,  prior  to  the  act  of 
March  3, 1883,  was  protected  by  the  proviso  of  said  act,  from  the  oper- 
ation of  the  law,  no  such  protection  was  extended  to  a  purchaser  of  his 
relinquishment,  and  as  soon  as  the  relinquishment  was  filed  the  land 
became  public  land  and  all  the  laws  applicable  at  once  attached  there- 
to, and  among  these,  the  said  act  of  March  3,  1883,  providing  that  said 
land  must  first  be  offered  at  public  sale  before  it  became  open  to  entry. 

It  follows  then  that  claimant's  entry  cannot  legally  be  completed, 
but  as  said  land  may  not  find  a  purchaser  upon  being  offered  and  as 
claimant  seems  to  have  acted  in  good  faith  and  has  placed  valuable  im* 
provements  thereon,  his  entry  may  be  suspended  pending  the  offering 
of  said  land  at  public  sale,  and  if  the  same  shall  not  be  sold  upon  such 
offer,  then  appellant's  entry  may  be  considered  as  an  application  to 
enter  of  its  original  date  and  he  may  be  permitted  to  make  entry  there- 
under. 

With  this  modification  your  said  decision  is  affirmed. 
3263— VOL.  7 36 
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SWAMP  LAND— FIELD    NOTES  OF  SURVEY. 

SuTTON  V.  State  of  Minnesota. 

The  field  notes  of  survey  are  presuinptively  correct,  and  mast  be  taken  as  trae  until 

disproved  by  a  clear  preponderance  of  the  testimony. 
The  arrangement  entered  into  between  the  Secretary  of  the  Interior    and  certaii^ 

States  as  to  the  credit  to  be  ji^iven  to  the  field  notes  of  survey,  was  adopted  fur 

convenience  in  the  adjustment  of  the  swamp  grant,  but  was  not  in  any  proper 

sense  a  contract  between   the  government  and  the  State  that  such*  field  notes 

should  be  taken  in  all  cases  as  conclusive  evidence. 
The  falsity  of  the  field  notes  of  survey  may  be  shown  by  a  party  in  interest,  without 

requiring  such  party  to  also  establish  the  fact  that  such  survey  was  fraudulently 

made. 

Secretary  Vilas  to  Commissioner  Stookslager^  Decetnber  23, 1888. 

I  have  before  me  the  case  of  James  E.  Sutton  v.  the  State  of  Minne- 
sota appealed  by  the  latter  from  your  decision  of  March  9, 1887,  reject- 
ing it8  selection,  under  the  swamp  laud  grant,  for  the  N.  ^  of  the  SE.  i 
of  Sec.  12,  T.  63  N.,  R.  18  W.,  Duluth  land  district,  Minnesota. 

Your  finding  of  facts  which  is  fully  sustained  by  the  record  herein,  is^ 
as  follows : 

It  appears  that  Sutton  settled  on  the  land  in  June,  1884,  some  months 
prior  to  the  survey  thereof,  and  about  one  year  prior  to-  the  date  of  the 
selection  of  it  as  swamp  land  (July  18, 1885).  His  improvements  are 
valued  at  $200.  The  witnesses  state  that  the  land  is  all  high  and  roU- 
ing,  and  that  there  is  no  portion  of  the  eighty  acres  in  question  that 
can  be  termed,  in  any  sense,  swamp  or  overflowed,  or  could  have  been 
of  that  character  at  the  date  of  the  swamp  grant  to  Minnesota  (March 
12, 1860).  They  (the  witnesses)  were  shown  the  official  plat  of  survey 
of  the  land,  wherein  it  is  designated  a«  swamp  land,  and  which  they 
pronounce  to  be  false. 

The  single  question  presented  herein  requiring  serious  consideration,, 
is  whether  the  pre-emption  claimant,  Sutton,  can  be  permitted  to  show 
by  parole  testimony  that  the  field  notes  of  survey  designating  said  tract 
of  land  as  swamp  are  false,  and  that  said  tract  was  in  fact  at  the  date 
of  the  grant,  dry  agricultural  land ;  and  thereby  establish  a  settlement 
claim,  good  as  against  the  claim  of  the  State,  without  going  further  and 
showing  that  such  field  notes  were  also  fraudulently  made. 

Appellant,  by  her  attorney-general  and  his  assistant,  in  argument  in- 
sists  that  you  have  given  too  liberal  a  construction  to  the  case  of  La- 
chance  V.  Minnesota  (4  L.  D.,  479)  in  that  such  construction  practically 
nullifies  '*•  the  adjustment  of  the  swamp  land  grant  as  agreed  upon  by 
the  State  and  the  United  States.''  And  that  the  State,  on  the  two  prop- 
ositions submitted  to  it  by  this  Department,  having  elected  to  adopt 
the  field  notes  of  survey  as  the  basis  for  the  adjustment  of  the  swamp 
grant,  such  proposition  and  election  constitutes  a  binding  agreement 
between  the  parties  that  the  field  notes  of  survey,  in  the  absence  of  act- 
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ual  fraud  at  least  are  to  be  taken  as  concltL8iveevu\ence  of  the  character 
of  the  land. 

In  support  of  the  State's  position,  the  case  of  Crowley  v.  State  of 
Oregon  (2  0.  L.  L.,  1098)  and  1  Lester,  Nos.  574,  579,  582,  590  and  603 
are  cited.  The  question  under  consideration  was  not  passed  on  in  the 
case  of  Crowley  v.  the  State  of  Oregon.  The  only  citation  bearing  di- 
rectly on  the  question  of  the  right  of  a  party  to  file  on  or  enter  land 
indicated  by  the  field  notes  of  survey  as  swamp  by  showing,  that  the 
land  in  fact  was  not  swamp  is  the  Winaus  case,  1  Lester  l^o.  582.  The 
decision  in  that  case  was  made  in  October,  1855.  But  few  facts  are 
stated  in  the  decision.  The  lands  seem  to  have  been  selected  by  the 
State  as  swamp  land  prior  to  Winan's  application  to  enter.  The  appli- 
cation, which  was  probably  to  make  cash  entry,  was  denied  on  the 
ground  "that  the  field  notes  of  survey  were  to  be  regarde<l  as  conclu- 
sive of  the  subject;"  that  is,  of  the  question  of  the  character  of  the 
land.  The  other  citations  do  not  bear  on  the  conclusive  character  of 
the  evidence  aftbrded  by  the  field  notes  of  survey  where  thi'ir  correct- 
ness is  attacked  even  by  a  party  proposing  simply  to  enter  the  land, 
much  less  by  a  settler  in  good  faith  who  has  placed  valuable  improve- 
ments on  the  land  prior  to  survey.  Nos.  574,  579  and  590  are  general 
instructions  to  the  proper  officers  in  regard  to  the  evidence  required  in 
the  adjustment  of  swamp  grants.  No.  603  embodies  certain  observa- 
tions by  Secretary  Thompson  in  reply  to  a  letter  o'f  Governor  Randall 
of  Wisconsin,  of  May  2,  1859,  in  which  Governor  Kandall  suggested 
"an  examination  and  resurvey  with  a  view  of  ascertaining  what  lauds 
have  been  erroneously  omitted  from  the  lists  of  swamp  lands,  that  they 
may  be  hereafter  certified  to  the  State."  The  Secretary  in  reply  de- 
clined to  accede. to  this  suggestion  and  gave  reasons  why  the  mode  of 
adjustment  adopted  by  his  and  the  governor's  2)redecessors  in  office 
should  not  be  disturbed. 

It  is  evident  from  Governor  Randall's  request,  and  the  Secretary's 
reply  thereto,  that  neither  of  them  regarded  said  proposition  and  elec- 
tion by  their  predecessors  as  a  binding  agreement  to  take  the  field  notes 
of  survey  as  conclusive  evidence  in  all  cases  of  the  character  of  the  land. 
The  Secretary  spoke  of  the  supposed  binding  agreement  as  a  ^^  method 
of  adjustment"  and  a  ^^plan  of  selection"  which  had  worked  well,  but 
gave  no  hint  that  he  believed  it  to  be  an  agreement  binding  on  the  gov- 
ernment. Winan's  case  and  the  general  instructions  cited  (supra)  un- 
doubtedly countenance  the  doctrine  contended  for  by  appellant,  that 
where  the  field  notes  of  survey  indicate  the  swampy  character  of  the 
land,  they  must  be  taken  as  conclusive  of  the  fact  (unless  attacked  for 
actual  fraud),  and  that  consequently  all  lands  so  indicated  to  be  swamp 
passed  to  the  State  under  the  grant,  and  that  no  adverse  claim  initiated 
subsequent  to  thedate  of  the  grant  could  in  any  manner  or  under  any  cir- 
cumstances attach  to  said  lands.  Notwithstanding  the  countenance  this 
doctrine  may  have  received  from  the  Department  in  the  past,  a  full  con- 
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sideration  of  it  has  led  me  to  the  conclusion  that  it  is  not  based  ou 
sound  reason,  nor  so  established  by  authority  as  to  require  that  it  should 
be  sustained  in  the  case  under  consideration. 

The  field  notes  of  survey  bein^  entries  in  writing  made  by  a  public 
officer  in  the  regular  discharge  of  his  duty  are  presumptively  correct, 
and  Sive  prima  fade  evidence  of  the  fact  stated  of  a  very  high  character. 
They  must  be  taken  as  true,  till  disproved  by  a  clear  prepondereuce  of 
the  evidence,  and  while  imposing  a,  heavy  burden  on  a  party  who  at- 
tempts to  disprove  their  correctness  and  to  show  their  absolute  falsity 
they  do  not,  in  my  opinion,  preclude  this  being  done  in  a  proper  case. 

The  arrangement  early  entered  into  between  the  Secretary  of  the  In- 
terior and  the  proper  authorities  of  certain  States,  as  to  the  credit  ro  be 
given  to  the  field  notes  of  survey-,  was  a  speedy  and  inexpensive  plan 
adopted  for  convenience  in  the  adjustment  of  swamp  land  grants,  and 
one  doubtless  which  would  generally  prove  correct;  but  it  was  not  in 
any  proper  sense  a  contract  between  the  general  government  and  the 
State,  that  such  field  notes  should  be  taken  in  all  cases  as  conclusive  evi- 
dence of  the  facts  stated  therein. 

The  construction  given  by  you  to  the  case  of  Lachance  v.  State  of 
Minnesota,  decided  by  my  immediate  predecessor,  Secretary  Lamar Js 
not  in  my  opinion  too  liberal.  Said  decision,  as  I  understand  it,  holds 
that  the  falsity  of  the  field  notes  may  be  shown  by  a  party  in  interest, 
without  such  party  being  also  required  to  prove  that  the  survey  had 
been  fraudulently  made,  as  was  held  by  the  Commissioner  in  that  case, 
and  whose  decision  was  thereby  reversed. 

The  following  language  of  said  decision,  if  standing  alone,  might  per- 
haps give  some  countenance  to  the  position  taken  by  the  State  herein : 

As  Minnesota  elected  to  accept  the  returns  of  the  survey  on  file  in  the  surveyor  gen- 
eraPs  office  as  the  basis  of  the  adjustment  of  its  grant,  there  can  be  no  question  of  the 
propriety  and  correctness  of  your  decision,  in  so  far  as  it  insists  on  abiding  by  the 
field  notes  of  survey,  until  such  survey  shall  have  been  proven  to  be  fraudulent. 

But  when  this  language  is  considered  in  connection  with  the  entire 
decision  it  does  not  seem  to  militate  in  the  least  against  the  constmc- 
tion  which  you  have  placed  on  said  decision. 

The  language  of  said  decision  bearing  most  strongly  on  the  immediate 
question  under  consideration  is  as  follows : 

As  I  understand  the  matter,  the  acceptance  of  the  field  notes  as  the  basis  of  eettle- 
ment  simply  makes  them  prima  facie  evidence  of  the  condition  of  any  given  tract ;  it  is 
not  tantamount  to  an  assertion  that  the  field  notes  shall  govern  always  and  absolntely, 
irrespective  of  demonstrated  fraud  or  falsity,  but  it  places  the  burden  of  proof  of 
such  fraud  or  falsity  on  the  party  alleging  it.  The  grant  in  question  was  a  grant  of 
swamp  land;  and  if  it  can  be  proven  affirmatively  that  any  given  tract  was  not 
swamp  land  at  the  date  of  the  grant,  then  such  tract  did  not  pass  by  the  grant. 

Your  decision  herein  is  based,  in  my  opinion,  on  sound  reason  and 
the  most  recent  authority  in  the  Department,  and  it  is  therefore  affirmed. 
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SOLDIERS'    ADDITIOXAL    HOMESTEAD— CERTIFICATIOX. 

John  M.  Walker  et  al. 

The  right  to  make  sohliers'  additional  homestead  entry  is  not  assignable. 

A  certificate  of  the  additional  right  will  not  be  issned  where  it  appears  that  the  sol- 
dier has  parted  with  his  interest  therein,  and  that  such  ceriificate  if  issued  would 
inure  to  the  benefit  of  the  assignee.  Such  cases  are  not  protected  by  the  circular 
of  February  13, 1883. 

Secretary  Vilas  to  GominisHioner  Stockslager,  December  24,  1888. 

By  letter  of  October  7,  1887,  your  office,  pursuant  to  an  order  from 
the  Department  dated  March  17,  1887,  (5  L.  D.,  504)  transmitted  the 
papers  in  the  case  of  John  M.  Walker  et  aL,  involving  the  question  of 
the  certification  of  soldiers'  additional  homestead  right.  The  names  of 
the  claimants  are  set  out  in  your  said  office  letter. 

It  appears  that  on  April  :^0, 1882,  there  was  filed  in  your  office  the 
application  of  John  M.  Walker  for  certification  of  additional  homestead 
right;  that  on  August  12,  1886,  your  office  considered  the  application 
and  held  that  his  military  service  was  duly  established,  and  that  he 
was  entitled  to  an  additional  entry  of  eighty  acres,  but  decliued  to  issue 
a  certificate  to  that  effect. 

Afterwards,  on  August  20, 1886  the  Acting  Commissioner  took  up  and 
considered  the  remaining  applications  involved  in  this  case  and  decided 
that  as  said  claims  ^'  are  similar  to  the  Walker  case  they  cannot  be  cer- 
tified to  for  the  reasons  therein  mentioned,"  and  stated  further  that, 
'^  the  parties,  if  qualified,  may  make  their  personal  entries  under  in- 
structions contained  in  official  circular  on  the  subject  dated  February 
13,  1883." 

From  these  two  decisions  a  joint  appeal  was  filed,  and  the  question 
is  now  here  for  acljudication. 

The  law  granting  additional  homestead  rights  to  soldiers  is  found  in 
section  2306  of  the  Revised  Statutes,  as  follows : 

Every  person  entitled,  under  the  provisions  of  section  2304,  to  enter  a  homestead 
who  may  have  heretofore  entered,  under  the  homestead  laws,  a  quantity  of  laud  less 
than  one  hundred  and  sixty  acres,  shall  be  permitted  to  enter  so  much  land  as,  when 
added  to  the  quantity  previously  entered,  shall  not  exceed  one  hundred  and  sixty 
acres. 

Section  2304  grants  the  right  of  homestead  entry,  with  certain  con- 
ditions to  soldiers. 

There  is  no  provision  in  this  statute  or  any  other,  requiring  your 
office  to  issue  a  certificate  of  the  additional  homestead  right  to  any  in- 
dividual, nor  is  it  claimed  by  the  appellees  that  the  law  directs  the 
issuance  of  such  certificate. 

The  claims  here  are  based  on  the  provisions  of  certain  circulars  here- 
tofore issued  by  the  Land  Department. 

By  circular  of  August  5, 1874,  applicants  for  soldiers  additional  home- 
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stead  entry  were  relieved  from  the  requirement  of  going  in  person  to 
the  local  office  to  make  the  affidavit  required  in  sach  cases,  and  it  was 
provided  that  sach  affidavit  might  be  made  before  the  clerk  of  any  court 
of  record  for  the  county  in  which  the  applicant  resided,  and  transmitted 
with  the  application  and  fees  by  mail  or  through  an  attorney  to  the 
proper  laud  office. 

This  regulation,  however,  led  to  so  many  abuses,  that  Secretary 
Chandler  on  May  17, 1876,  directed  the  abandonment  of  the  practice 
and  required  all  such  applicants  to  appear  in  person  before  the  proper 
local  officers.    His  letter  to  your  office  is  as  follows : 

I  have  considered  yoar  report  of  the  9th  inBtant,  apoii  the  sabjeot  of  fraada  in  sol- 
diers' additional  homestead  entries,  by  which  it  appears  that  large  nnmbers  of  entries 
have  been  made  npon  forged  applications,  and  genuine  applications  by  parties  not 
entitled,  and  that  the  right  to  make  snch  entries  is  the  subject  of  sale  and  transfer, 
effected  by  means  of  two  powers  of  attorney — one  to  make  the  entry,  and  the  other 
to  sell  the  land  when  entered. 

Your  instructions  of  August  5,  1874,  approved  by  the  Department,  provided  that 
the  requisite  affidavit  in  this  class  of  cases  might  be  made  before  the  clerk  of  any 
court  of  record  for  the  county  in  which  the  applicant  resided,  and  transmitted  with 
the  application  and  fees  by  mail,  or  through  an  attorney  to  the  land  office  of  the  dis 
trict  in  which  the  land  applied  for  should  be  situated. 

The  purpose  of  this  regulation  was  to  relieve  the  applicant  of  the  alleged  hardahip 
imposed  by  the  requirement  of  personal  attendance  at  the  land  office  of  the  district  in 
which  the  entry  is  to  be  made. 

While  it  is  doubtless  true  that  the  requirement  of  personal  attendance  in  many 
cases  must  cause  inconvenience  and  expense  to  the  applicant,  experience  has  demon- 
strated that  to  dispense  with  it  will  open  the  door  to  frauds  of  serious  magnitude,  and 
that  under  existing  laws  the  requirement  is  essential  to  the  protection  of  the  interests 
of  the  government. 

I  have,  therefore,  to  direct  that  the  instructions  embodied  in  your  circular  of  Au- 
gust 5,  1874,  be  revoked,  and  that  in  future  all  persons  entitled  to  enter  additional 
homesteads,  be  required  to  make  their  applications  in  person,  with  dueproof  of  iden- 
tity, at  the  land  office  of  the  district  in  which  the  desired  land  is  situated,  and  that 
the  affidavit  required  by  the  regulations  of  this  Department  upon  snch  applications 
bo  made  before  the  register  and  receiver  of  snch  office,  and  further  that  uo  entry  of 
such  homestead  be  permitted  by  attorney. 

The  foregoing  requirementH  are  believed  by  me,  aft«r  a  careful  examination  of  the 
subject,  to  be  necessary  for  the  protection  of  the  government  against  frandnlent  en- 
tries, and  I  am  also  satisfied  that  they  are  fully  sustained  by  the  statute  regulating 

homesteads The  right  to  make  entry  is  not  assignable,  and  in  all 

cases  the  applicant  should  be  required  to  make  oath  that  he  has  not  made  or  agree<l 
to  make  any  sale,  transfer,  pledge,  or  other  disposition  of  his  right  to  make  the  entry, 
or  the  laud  which  he  applies  to  enter.     (2  C.  L.  L.,  486). 

These  rej^ulatioiis  were  made  applicable  to  applications  and  entries 
then  pending. 

Instructions  thereunder  were  issued  May  22,  1876  (Ibid.  488). 

Afterwards  on  July  10, 1876,  Secretary  Chandler  modified  his  instruc- 
tions so  as  to  except  from  their  operation  entries  pending  at  the  date  of 
such  instructions,  as  follows: 

Referring  to  my  communication  of  the  17th  of  May,  1877,  upon  the  subject  of  sol- 
diers^  additional  homestead  entries,  it  now  appears  that  owing  to  the  death  or  change 
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«f  residence  of  the  soldier  it  is  often  difflcalt,  and  in  many  cases  impossible,  to  pro- 
•cnre  his  attendance  at  the  local  land  office  for  the  purpose  of  making;  the  required  af- 
fidavit, and  in  other  cases  where  the  entry  has  been  made  at  a  land  office  remote  from 
the  residence  of  the  soldier  and  the  land  subsequently  sold,  the  soldier  has  no  longer 
any  inducement  to  comply  with  the  order  of  May  17th,  above  referred  to.  I  have 
therefore  determined  to  modify  my  order  of  the  date  above  mentioned  so  far  as  the 
same  relates  to  applications  for  entry  which  were  pending  at  its  date,  and  to  allow 
all  snch  entries  as  appear  to  have  been  made  by  a  duly  qualified  person  in  accordance 

with  the  regulations  of  the  Department  then  in  force All  entries 

made  subsequent  to  May  17, 1876,  will  be  governed  by  the  regulations  now  in  force. 
(Ibid.,  480). 

By  letter  of  March  10,  1877,  the  Secretary  further  modified  bis  order 
of  May  17, 1876,  as  follows: 

IJiave  considered  your  report  of  the  17th  ultimo,  in  relation  to  soldiers'  additional 
Jiomestead  entries,  and  in  view  of  the  facts  therein  stated,  I  have  determined  to  mod- 
ify my  decision  of  May  17,  1876,  so  as  to  permit  entries  to  be  made  in  the  following 
•cases,  viz : 

Ist.  Those  presented  prior  to  order  of  March  20,  1876,  suspending  all  entries  of  this 
"kind,  and  rejected  for  reasons  insufficient  in  law  to  bar  their  reception,  but  kept  alive 
by  appeal  which  by  such  rejection  were  postponed  beyond  the  date  of  the  order,  and 
so  lost. 

2d.  Those  actually  in  the  hands  of  agents  or  attorneys  at  the  date  of  the  promul- 
gation of  your  instructions  of  May  22d  last,  in  execution  of  my  decision  of  the  17th 
of  the  same  month,  which,  under  said  instructions,  have  not  been  recognized  and 
which  still  remain  in  the  hands  of  such  agents  or  attorneys;  and 

3d.  To  allow  entries  to  be  made  by  the  agents  or  attorneys  of  the  party  originally 
entitled  to  the  entry,  but  only  after  the  claim  has  been  presented  to  yon  and  certified 
as  valid,  and  that  the  party  is  entitled  to  the  amount  of  land  claimed,  under  such  in- 
structions and  regulations  as  yon  may  prescribe.     (Ibid.,  478). 

Thereupon  the  circular  of  May  17, 1877,  embodying  said  inatructionn, 
was  issued.  After  describing  the  papers  necessary  to  be  presented  with 
the  application  for  additional  entry  the  circular  concluded: 

When  these  papers  are  filed  and  examined,  they  will,  if  found  satisfactory,  be  re- 
turned with  a  certificate  attached,  recognizing  the  right  to  make  additional  entry  un- 
der the  law  ;  and  when  presented  with  a  proper  application  at  any  district  land  office, 
either  by  the  party  entitled,  or  his  agent  or  attorney,  they  will  be  accepted  by  the 
register  and  receiver,  and  forwarded  with  the  entry  papers  to  this  office,  in  the  usual 
manner.     (Ibid.). 

Thus  the  practice  of  certifying  to  the  right  to  make  additional  home- 
stead entry  originated. 

This  practice  continued  until  1883,  when  it  was  discontinued  by  the 
<5ircular  of  February  13.     Smith  Hatfield,  et  al.     (G  L.  D.,  557). 

Said  circular  of  February  13,  is  as  follows: 

Section  2:)06  of  the  Revised  Statutes  of  the  United  States  provides  that  any  person 
•entitled  to  make  a  homestead  entry  under  section  2304  (providing  for  tbe  benefit  of 
soldiers  and  sailors  of  the  late  war),  who  bad,  prior  to  June  22,  1874,  made  a  home- 
stead entry  of  less  than  one  hundred  and  sixty  acres,  may  enter  an  additional  quan- 
tity of  land  sufficient  to  make,  with  the  previous  entry,  one  hundred  and  sixty  acres. 

The  right  granted  by  this  section,  and  extended  by  section  230.5  to  the  widow,  if 
unmarried,  or  otherwise  to  the  minor  orphan  children  by  proper  guardian,  is  a  per- 
«onal  one  and  is  not  transferable,  nor  subject  to  assignment  or  lien,  nor  can  it  be  ex- 
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ercised  by  another.    It  can  lawfully  be  exercised  only  by  the  soldier  or  sailor,  or  by 
the  widow  or  guardian,  as  the  case  may  be,  in  his  or  her  own  proper  person. 

The  practice  which  has  hitherto  prevailed  of  certifying  the  additional  right  as  in- 
formation from  the  records  of  this  office  and  permitting  the  entry  to  be  made  by  an 
agent  or  attorney  is  hereby  discontinued. 
The  following  regulations  will  hereafter  be  strictly  observed : 
1st.  The  party  desiring  to  make  an  additional  entry,  and  being  entitled  thereto- 
must  present  himself  at  the  land  office  of  the  district  in  which  the  land  he  wishes  to^ 
enter  is  situated,  and  make  his  application  in  the  same  manner  as  in  case  of  an 
original  entry.     (Form  No.  4-008). 

2.  In  addition  to  the  usual  homestead  affidavit  the  claimant  must  make  a  special 
affidavit  showing — 

First.  His  identity  as  the  soldier  he  represents  himself  to  be,  reciting  his  military 
service,  and  stating  his  present  residence  and  post-office  address. 

Second.  The  facts,  in  detail,  respecting  his  right  to  make  the  additional  entry,  and 
that  he  has  fully  complied  with  the  provisions  of  the  homestead  laws  in  the  matter 
of  residence  upon,  and  cultivation  and  improvement  of  his  original  entry,  and 
whether  or  not  he  has  proved  up  his  claim  andreceiveda  patent  for  the  land. 

Third.  That  he  has  not  in  any  manner  previously  exercised  his  additional  right 
either  by  entry  or  application,  or  by  sale,  transfer,  or  power  of  attorney,  bnt  that  the 
same  remains  in  him  unimpaired. 

3.  The  foregoing  affidavits  must  be  sworn  to  and  subscribed  in  the  presence  of  tbe^ 
register  or  receiver.  This  rule  must  be  strictly  adhered  to  in  order  to  avoid  false 
personation ;  and  applications  and  affidavits  presented  to  the  register  and  receiver 
with  signatures  attached  will  not  he  received.  Department  circulars  of  May  17,  1877, 
and  September  1,  1879,  are  modified  accordingly. 

4.  These  rules  will  not  be  deemed  to  apply  to  cases  where  the  additional  right  has- 
heretofore  been  certified  by  this  office,  nor  to  cases  now  pending,  or  which  may  h& 
filed  in  this  office  prior  to  March  16, 1883.    (1.  L.  D.,  654). 

It  is  under  the  last  clanse  of  this  circular  that  the  applicants  here 
urge  their  claim  (or  certification.  They  say  they  were  excepted  from 
the  general  provisions  of  the  circular  inasmuch  as  their  applications 
were  pending  at  the  date  of  the  circular,  or  were  filed  prior  to  March 
16, 1883. 

The  question  thus  presented  is  much  simplified  by  certain  statements 
and  admissions  made  in  a  brief  filed  in  the  case  and  sworn  to  b?  M.  J. 
Wine,  as  attorney  for  the  claimants. 

Mr.  Wine  says,  that  he  personally  visited  each  of  the  applicants  for 
the  purpose  of  securing  a  transfer  to  himself  of  the  rights  here  in  ques* 
tion;  that  he  stated  (to  each),  ^^  that  no  bargain  for  the  sale  or  transfer 
of  these  rights  could  be  made  until  after  he  had  made  application  for 
entry  under  the  regulations  then  in  force.  Aiiplications,  duly  prepared 
and  executed  were  then  delivered  to  me  to  file  as  his  attorney  for  cer- 
tification and  location,  and  by  my  directions  were  filed  in  the  General 
Land  Office.  Subsequently  I  bargained  with  each  of  these  applicants 
for  his  right  to  make  these  locations.  I  paid  them  a  certain  amouut  in 
cash  at  the  time,  and  agreed  to  pay  them  a  larger  sum  when  their  rights 

to  make  such  entries  should  have  been  ascertained  to  be  valid I 

ask  permission  to  state  some  of  my  reasons  for  believing  that  such 
claims  were  legal  and  proper ;  that  I  had  a  perfect  right  to  bay  them> 
upon  the  conditions  and  at  the  time  I  did." 
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Here  is  an  express  declaration  on  oath  that  the  soldiers  originally  in- 
terested in  these  additional  rights  have  parted  with  their  respective 
interests  therein,  and  have  received  part  of  the  consideration  agreed 
on ;  that  the  applications  were  filed  by  the  assignee  with  the  under- 
standing that  he  should  be  the  beneficiary  upon  issuance  of  the  certifi- 
cates. 

Such  cases  are  not  protected  by  the  last  clause  of  the  circular  of  Feb- 
ruary 13,  1883. 

That  clause  merely  provided  that  the  rules  laid  down  in  the  circular 
should  not  apply  to  cases  then  on  file  or  to  those  filed  prior  to  March 
16, 1883.  The  rales  referred  to  are  numbered  1, 2,  and  3  in  the  circular,, 
and  provide  that  the  applicant  must  present  himself  at  the  proper  local 
ofQce,  make  his  application  as  in  other  cases,  and  make  certain  affi- 
davits. But  exemption  from  compliance  with  these  rules  in  no  way 
authorized  the  assignment  of  the  additional  homestead  right,  for  the 
second  clause  of  the  same  circular  declares  that  the  additional  home- 
stead right  "is  a  personal  one,  and  is  not  transferable  nor  subject  to 
assignment  or  lien,  nor  can  it  be  exercised  by  another,'' 

Nor  was  this  latter  declaration  a  new  one  in  1883.  Under  circular 
instructions  of  September  1,  1879  (6  C.  L.  O.,  160)  the  applicant  was 
required  to  swear,  '<  that  I  have  not  sold  my  additional  homestead  claim, . 
and  that  1  have  not  made  any  prior  application  for  an  additional  home- 
stead  certificate."  So  in  the  instructions  of  Secretary  Chandler,  of  May 
17,  1876,  supra  it  is  said  : 

The  right  to  make  the  entry  is  not -assign able,  and  in  all  cases  the  applicant  shonld. 
be  reqnired  to  make  oath  that  he  has  not  made  or  agreed  to  make  any  sale,  transfer,, 
pledge,  or  other  disposition  of  his  right  to  make  the  entry,  or  the  land  which  he  ap- 
plies to  enter. 

See  also  intructions  of  May  17,  1877  (2  C.  L.  L.,  478). 

It  thus  appears  that  the  Department  has  constantly  adhered  to  the 
opinion  that  these  rights  are  not  assignable. 

The  case  here  presented  is  one  of  speculation  in  these  rights,  an  abuse 
which  the  circular  instructions  of  this  Department  have  throughout 
been  intended  to  prevent.  The  practice  of  certification  itself  was  but 
a  device  adopted  by  the  Department  in  its  efforts  to  secure  to  the  sol- 
€lier  the  benefits  of  the  law.  The  practice  proved  a  failure,  and  after 
full  trial  was  abandoned  in  the  circular  of  1883. 

The  assignee  herein  asks  that  certificates  be  issued  for  his  benefit  on 
claims  which  he  purchased  in  violation  of  the  repeated  instructions  of 
this  Department. 

His  petition  is  denied,  and  for  the  reasons  herein  stated  the  decision 
appealed  from  is  affirmed. 

This  decision  will  in  no  manner  interfere  with  the  right  of  additional 
entry  in  any  soldier  who  is  entitled  under  the  law  to  make  such  entry.. 


570  DECISIONS    RELATING   TO    THE    PUBLIC    LANDS. 

HOMESTEAD  ENTRY— ACT  OF  Jir^E  15,  1880. 

James  K.  Jacks  et  al. 

.An  agreemeDt  to  sell  made  prior  to  an  entry  nuder  section  2,  aot  of  June  15,  1880, 

does  not  render  such  entry  Irandulent. 
The  right  of  the  entryiuan  nnder  said  act  is  not  affected  by  the  discovery  of  coal   on 

the  land  after  the  completion  of  final  entry. 

Sevretary  Vilas  to  Commissioner  Stockslager^  December  27,  1888. 

J  have  considered  the  appeal  of  James  J.  Jacks  and  J.  T.  Milner, 
transferee,  from  the  decision  of  yoar  office,  dated  December  27,  1886, 
holding  for  cancellation  cash  entry,  No.  16,551,  of  the  S.^of  theNW.  ^ 
of  Sec.  22,  T.  16  S.,  R.  3  W.,  H.  M.,  made  by  said  Jacks  at  the  Mont- 
gomery, Alabama,  land  office,  on  November  26,  ]880. 

The  record  shows  that  said  Jacks  made  homestead  entry,  No.  4230, 
of  said  tract  on  September  14,  1871,  and  the  same  was  canceled  for 
abandonment  in  September,  1879,  on  account  of  the  claimant's  failure  to 
make  final  proof  within  the  seven  years  required  by  law.  Subsequently, 
Jacks  made  cash  entry  of  said  land  under  the  provisions  of  the  second 
section  of  the  act  of  June  15,  1880,  (21  Stat.,  237).  Upon  the  report 
of  a  special  agent  of  your  office,  a  hearing  was  ordered  to  determine 
the  validity  of  said  cash  entry. 

From  the  testimony  taken  at  said  hearing,  the  register  found  that 
the  entryman  had  forfeited  his  right  to  make  cash  entry  under  said  act, 
because  he  had  sold  his  improvements  and  interest  in  the  land  prior  to 
making  said  entry,  and  also  that,  as  the  act  expressly  excepts  mineral 
lands,  the  land  in  question,  being  shown  to  be  mineral,  could  not  legally 
be  entered  by  said  claimant,  and  that  his  entry  should  be  canceled. 
The  receiver  dissented  and  held  that,  as  it  was  shown  that  said  home- 
stead entry  was  properly  made,  the  laud  not  being  classed  as  mineral 
in  the  official  survey,  the  fact  that  Jacks  sold  his  improvements  to  Mrs. 
McDaniel,  ought  not  to  invalidate  his  cash  entry  of  said  land,  and  that 
the  same  ought  to  be  passed  to  patent. 

Your  office,  on  appeal,  sustained  the  action  of  the  register  and  held 
said  entry  for  cancellation,  for  the  reason  that  the  same  was  fraudulent, 
because  it  was  made  ''for  speculative  purposes." 

The  ground  upon  which  your  office  bases  its  conclusion  that  said  en- 
try was  fraudulent  is,  that  it  was  made  at  the  suggestion  of  the  trans- 
feree, who  was  intending  to  build  a  railroad  near  said  land,  and  was 
engaged  in  purchasing  coal  lands  along  the  route,  and  who  loaned  the 
entryman  the  money  to  pay  for  said  land,  without  taking  any  security 
therefor ;  that,  although  there  was  no  express  agreement  between  the 
-entryman  and  transferee,  there  was  ^'a  tacit  understanding  that  Milner 
was  to  get  the  land ; "  that  it  is  clearly  shown  that  Jacks  could  not  have 
perfected  his  homestead  entry,  because  he  had  failed  to  comply  with 
'the  requirements  of  the  law,  and  hence  he  is  not  protected  by  the  act 
of  March  3,  1883  (22  Stat.,  487). 
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A  carefal  examination  of  the  whole  record  shows  that  said  land  was 
at  the  date  of  said  homestead  entry  properly  subject  thereto;  that 
Jacks  made  said  entry,  and  resided  upon  and  improved  his  claim  for 
«ome  four  years,  when,  by  reason  of  failure  of  crops,  he  was  unable  to 
make  a  living  thereon,  and  he,  therefore,  sold  his  improvements  and 
•claim  to  Mrs.  McDaniel  for  the  sum  of  two  hundred  dollars.  Mrs. 
McDauiel  paid  a  part  of  the  purchase  money,  namely,  $160,  and  went 
into  possession  of  the  place.  Tbe  entry  of  Jacks  was  canceled  as  afore- 
said, but  Mrs.  McDaniel  did  not  pay  the  balance  of  the  purchase  money, 
nor  did  she  make  any  filing  or  entry  of  said  land. 

The  land  was  returned  by  the  United  States  surveyor  as  agricultural 
land,  and  the  evidence  fails  to  show  that  at  the  date  of  the  homestead 
entry,  or  at  the  date  of  the  cash  entry  of  Jacks,  the  land  was  mineral 
land.  Jacks  made  cash  entry  of  the  land  on  November  26,  1880,  and 
soon  after  sold  the  land  to  said  Milner.  It  also  appears  that  Milner 
purchased  all  the  interest  that  Mrs.  McDaniel  had  in  said  land,  and 
there  is  no  adverse  claim  to  the  tract. 

Although  Jacks  gave  no  written  instrument  of  conveyance  to  Mrs. 
McDaniel,  yet,  if  she  was  claiming  said  land  in  any  way,  a  different 
^inestion  would  be  presented  for  consideration.  That  Jacks  had  a  right 
to  make  said  cash  entry  under  said  act  seems  evident.  Even  conced- 
ing that  he  had  agreed  to  sell  the  land  to  Milner  after  entry,  that  fact 
alone  would  not  make  the  entry  fraudulent. 

Acting  Secretary  Muldrow,  in  the  case  of  George  E.  Sandford  (5  L. 
D.,  535),  construing  said  act,  held : 

Tliere  is  nothmg  in  the  law  aulliorizin^  the  entryman  to  make  a  purchase  under 
■said  section  aud  act,  or  in  the  regulations  of  the  Land  Department,  which  prohibits 
him  from  making  snch  contract  of  futnre  sale,  as  is  here  shown  to  have  been  made. 
The  party,  having  made  the  entry,  could  *' entitle"  himself  absolutely  to  the  tract 
covered  by  it,  by  paying  the  price  therefor.  AjkI  the  fact  that  he  made  a  previous 
■agreement  to  sell  can  in  no  way,  so  far  as  I  can  see,  in  the  absence  of  a  prohibition  to 
that  eflfect,  impair  this  right  of  purchase.  No  law  was  violated  and  no  fraud  prac- 
ticcMl,  but  a  clear  legal  right  was  exercised  both  as  to  purchase  and  sale. 

The  evidence  fails  to  show  that  at  tbe  date  of  said  homestesid  and 
cash  entries  any  coal  had  been  discovered  upon  said  land,  aiid  the  sub- 
sequent discovery  of  coal,  on  a  small  portion  of  the  land,  after  the  final 
entry,  can  not  aftVct  the  right  of  the  purchaser,  who  had  completed  his 
entry.  Samuel  W.  Spong  (5  L.  D.,  193);  DeflFeback  v.  Ilawke  (115  U. 
S.,  393);  Mullan  r.  United  States  (118  U.  S.,  271);  Colorado  Coal 
Compan.v  r.  United  States  (123  U.  S.,  307). 

I  conclude,  therefore,  since  said  land  was  properly  subject  to  said 
entry,  and  there  is  no  adverse  claim  and  no  fraud  shown,  aud  a  long 
course  of  decisions  so  requires,  that  said  entry  was  properly  made  and 
should  be  passed  to  patent  in  due  course  of  business. 

The  decision  of  your  office,  holding  said  entry  for  cancellation,  must 
be,  and  it  is  hereby,  reversed. 
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SWAMP  GRAXT-EFFECT  OF  CERTIFICATIOX. 

State  of  Oregon. 

In  the  adjustment  of  the  swamp  grant  the  government  is  not  bound  by  a  cert i ti eat ioir 
procured  through  the  false  and  fraudulent  report  of  its  agent ;  and  the  Secretary 
of  the  Interior  is  vested  with  due  authority  in  such  case  to  revoke  and  cancel  a 
certification  thus  procured. 

Secretary  Vilas  to  Commissioner  8tockslager\  December  27,  1888. 

On  the  16th  of  September,  1882,  my  predecessor  iu  this  office  (Mr^ 
Teller)  approved  a  list  of  swamp  and  overflowed  lands  selected  as  in- 
uring to  the  State  of  Oregon  under  the  provisions  of  the  act  of  Congresa 
approved  September  28,  1850,  as  extended  to  said  State  by  act  of 
March  12,  1860,  known  as  list  number  five  in  the  district  of  lands  sub- 
ject to  sale  at  Linkville,  now  Lake  View,  Oregon,  amounting  to  a  total 
quantity  of  97,641.24  acres;  of  which,  however,  6,803.87 acres  had  been 
either  previously  approved  or  were  in  conflict  leaving  90,837.37  acres^ 
Subsequently,  it  was  reported  to  the  Department  that  the  examination 
and  report  made  by  R.  Y.  Ankeny,  an  agent  of  the  government,  in  con- 
nection with  Charles  Whittaker,  agent  for  the  State,  upon  which  the- 
list  had  been  prepared  and  approved,  were  false  and  fraudulent,  and 
that,  in  consequence,  the  list  embraced  a  large  amount  of  lands  in  no- 
sense  such  as  were  described  in  the  grant.  Xo  patents  having  issued 
upon  the  list,  my  predecessor  (Mr.  Lamar)  on  the  20th  of  January,  1887 
(5  L.  D.,  374)  notified  the  State  to  show  cause  on  or  before  April  18th^ 
1887,  why  the  certification  of  this  list  should  not  be  set  aside,  and  a  re- 
examination of  the  laud  ordered.  The  time  fixed  for  the  hearing  of  thi& 
order  to  show  cause  has  been  adjourned  by  different  orders,  some  of 
them  at  the  request  of  the  State  or  parties  claiming  under  the  State,  so* 
that  the  matter  now  comes  up  for  final  disposition.  Meantime,  a  com- 
plete re-examination  of  the  lands  has  been  made  by  Charles  Shackle- 
ford,  an  agent  of  the  United  States,  and  his  report  is  before  me  upon 
this  hearing. 

The  State  has  by  certificate  or  otherwise  parted  with  its  right  to  the 
greater  portion  of  the  lands  embraced  in  this  list  to  various  parties,  in 
large  bodies ;  the  purchase  from  the  State  having,  as  it  appears,  been 
made  before  even  the  examination  and  report  by  Ankeny  and  Whitta- 
ker; and  most,  if  not  all,  of  these  parties  have  been  represented  in  the 
hearing  in  opposition  to  a  revocation  of  the  former  certification. 

It  is  represented  by  the  special  agent's  report,  as  well  as  by  petitions 
and  communications  on  file  in  the  office,  that  many  of  the  lands  in- 
cluded by  this  list  are  in  no  sense  swamp  or  overflowed,  but  high,  dry, 
arable  land,  and  now  in  occupation  and  cultivation  by  settlers,  who 
urge  upon  the  Department  a  disposition  of  the  controversy  in  accord- 
ance with  the  law  and  the  facts  for  their  relief  from  the  claims  asserted 
against  them  by  claimants  under  the  State ;  and  in  your  communication 
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•of  August  last  jou  earnestly  recommend  an  early  decision.  The  hear- 
ing has  been  somewhat  delayed  at  the  request  and  for  the  convenience 
-of  counsel,  but  the  matter  has  recently  been  abundantly  and  ably  argued 
•orally  and  upon  printed  briefs.  The  papers,  reports,  affidavits  and  peti- 
tions are  exceedingly  voluminous,  and  the  discussion  has  taken  a  range 
which  it  will  be  unnecessary  for  me  to  follow  in  order  to  present  the 
•facts  and  the  views  upon  which  I  base  my  conclusion,  which  I  shall  en- 
deavor to  state  as  briefly  as  possible. 

The  order  to  show  cause  was  based  upon  a  report  of  Agent  Shackle- 
ford,  accompanied  by  various  affidavits  and  documentary  proofs.  From 
these  it  appears  that,  prior  to  the  time  of  the  examination  by  Ankeny 
and  Whittaker,  certificates  of  sale  had  been  issued  by  the  State  of 
•Oregon  to  H.  O.  Owen  for  over  480,000  acres  of  land  in  the  State,  title 
to  which  it  was  expected  would  be  derived  through  certiflcation  under 
the  swamp  land  grant.  On  the  26th  of  December,  1881,  Ankeny  and 
Whittaker  made  affidavit  to  their  report  of  the  examination  of  Irtnds 
now  embraced  in  the  list  under  question.  Whittaker,  although  nom- 
inally the  agent  of  the  State,  was  really  to  some  degree  the  agent  also 
of  Owen,  being  so  large  a  claimant  of  lands  of  this  character.  It  is  shown 
that  Owen  made  and  executed  with  James  H.  Fisk,  whose  affidavit  is 
on  file,  a  bond  and  agreement,  dated  the  23rd  of  December,  1881,  by 
which  bond  he  promised  to  convey  to  Fisk  for  the  price  of  $140,000  at 
the  option  of  Fisk  to  be  exercised  at  any  time  prior  to  May  1st,  1882,  a 
large  body  of  these  lands  alleged  to  be  swamp,  aggregating  about 
115,000  acres,  for  which  he  (Owen)  then  held  certificates  of  sale  from 
«aid  State ;  and  also  a  body  of  lands  alleged  to  be  of  like  character  ag- 
gregating about  1,400,000  acres,  for  which  no  certificates  of  sale  had 
been  issued  by  said  State,  but  upon  which  Owen  had  placed  certain 
filings  in  the  State  land  office,  and  thereby  claimed  a  priority  of  right 
of  purchasing — at  the  rate  of  fifty  cents  per  acre  for  each  and  every 
acre  so  accepted  by  said  Fisk,  and  it  was  further  agreed  that  said  Fisk 
cipon  such  sale,  should  retain  from  said  $140,000  the  sum  of  $20,000  and 
from  the  sum  received  from  the  sale  of  lands  so  covered  by  filings,  one- 
half  thereof  as  compensation  and  commissions. 

It  is  also  shown  that  another  agreement  was  made  between  Owen  of 
the  first  part,  and  Fisk  and  Ankeny  of  the  second  part,  bearing  date 
the  23rd  day  of  December,  1881,  in  which  it  is  recited  that,  whereas, 
Owen,  on  the  23rd  day  of  December,  1881,  did  sell  and  agree  to  assign, 
transfer  and  convey  to  the  parties  of  the  second  part  at  their  option  at 
any  time  up  to  and  inclusive  of  the  1st  day  of  May,  1882,  certain  swamp 
lands  for  which  Owen  had  the  certificates  of  the  State  of  Oregon,  and 
oertain  filings  upon  other  lands  of  like  character,  of  the  description  and 
for  the  consideration  particularly  set  forth  in  the  option  bond,  above 
mentioned,  <'  which  bond  and  its  covenants  are  in  fact  to  and  for  the 
equal  benefit  of  both  J.  H.  Fisk  and  said  Bollin  Y.  Ankeny,  although 
made  in  terms  to  said  Fisk  alone  ",  ^<  and  whereas,  it  is  the  interest  of 
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the  parties  hereto  and  it  is  understood  and  a^^eed  that  out  of  the  suu^ 
of  $140,000  stipulated  in  the  said  bond  as  the  price  to  be  paid  for  those 
lands  included  within  the  certificates  held  as  aforesaid  "  by  Owen,  said 
second  parties  are  to  be  paid  $42,000  and  out  of  the  sum  received  for 
tilings  or  on  account  of  interests  represented  by  tilings,  as  stipulated  in 
the  bond,  the  second  parties  are  to  be  paid  one-half  thereof  and  a  fur- 
ther sum  equal  to  five  per  cent  upon  the  half  for  which  the  interest  rep* 
resented  by  the  filings  should  be  sold,  it  was  further  stipulated  and  agreed 
that  if  Fisk  or  Ankeny  should  within  the  time  limited  sell  the  property 
for  the  consideration  named,  they  should  receive  and  retain  as  compen- 
sation, costs,  expenses  and  commission  therefrom,  first  out  of  the 
$140,000  the  sum  of  $42,000,  second,  in  addition,  the  second  parties 
should  receive  and  retain  one-half  of  the  proceeds  of  sales  of  filings  or 
of  interests  represented  by  filings,  and  five  percent  of  the  other  half,  etc. 
It  is  argued  that  this  transaction  was  simply  the  employment  by 
Owen  of  Fisk  and  Ankeny  as  his  agents  to  sell  his  laml,  and  involves 
no  turpitude  and  no  just  accusation  of  official  misconduct.  It  is  very 
obvious,  however,  that,  inasmuch  as  the  title  of  Owen  to  the  lands  fix>m 
which  Fisk  and  Ankeny  hoped  to  derive  so  large  gains  if  they  effected 
a  sale,  was  essential  to  that  result  and  depended  upon  the  report  of 
Ankeny  and  Whittaker  and  subsequent  certification  by  the  Secretary 
of  the  Interior,  the  interest  of  Ankeny  in  this  was  entirely  antagonistic 
to  his  duty  as  an  officer  of  the  government.  The  concealment  of  his 
name  in  the  contract  and  bond  with  Fisk,  and  in  the  statement  of  Owen 
himself,  show  that  it  was  well  understood  that  such  contract  was  in- 
compatible with  his  official  relations.  The  contract  was  not  acknowl- 
edged until  the  28th  of  December,  although  dated  on  the  23d.  Ac^ 
knowledgment  was  not  necessary  to  its  validity,  and  the  date  as  well 
as  the  affidavits  of  the  parties,  show  that  the  transaction  was  in  fact 
negotiated  before  Ankeny  made  his  affidavits  to  his  report  as  an  agent 
of  the  Department.  Many  other  things  in  the  record  tend  to  impute 
corruption  to  Ankeny  ;  but  there  is  also  denial  of  most  of  it,  and  some- 
of  the  affiants  to  affidavits  accom])anyiug  the  first  report  of  Sbackleford 
have  successfully  impeached  their  own  credibility  by  later  affidavits 
disputing  the  statements  in  the  former.  All  the  circumstances  of  Owen's 
dealing  with  Ankeny  appear  by  no  means  to  be  disclosed ;  but  the  facts 
as  stated  in  respect  to  this  contract,  and  mildly  stated,  are  beyond  dis- 
pute. Fisk,  who  has  disclosed  the  contract  referred  to  and  papers  ac* 
companying  it,  also  by  his  affidavits  states  that  Owen  informed  him 
^' that  he  had  all  along  given  said  Ankeny  money  and  paid  his  (Ankeny-s) 
bills  and  expenses  while  he  was  engaged  on  the  part  of  the  United 
States  in  examining  the  lands  covered  by  his  (Owen's)  filings,  and  which 
were  selected  as  swamp  land  by  the  State,  and  that  Ankeny  had  cost 
him  a  good  deal  of  money."  Owen  denies  this  statement  in  a  general 
way  by  his  affidavit;  and  yet  leaves  room  for  suspicion  that  Ankeny 
received  money  through  Whittaker  which  came  from  Owen,. or  payments 
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for  his  benefit,  while  engaged  in  the  examination.  The  evidence,  oik 
both  sides,  is  in  the  form  of  ex  parte  affidavit8,  and  furnishes  but  an  un- 
satisfactory basis  from  which  to  draw  a  conclusion  of  fact  in  respect  to* 
the  nature  and  extent  of  the  dealings  and  relations  between  Owen  and 
Ankeny,  directly  or  indirectly.  The  contract  alone  is  undeniable  and 
clearly  brought  to  light. 

In  such  a  condition  of  the  evidence,  the  truth  of  the  report  made  by 
Ankeny  and  Whittaker,  as  the  result  of  their  examination  of  the  lands- 
in  their  lists  submitted  to  them,  becomes  of  the  utmost  importance  in' 
determining  the  probability  of  fraud  in  the  action  of  Ankeny.  If  the 
lands  rei)orted  by  Ankeny  to  be  swamp  had  proven  to  be  so  in  fact,  the- 
suspicion  of  evil  influence  from  his  transactions  might  not  be  indulged. 
But  it  now  appears  from  the  report  of  agent  Shackleford,  in  kirge 
measure  supported  by  affidavits  of  a  trustworthy  character  and,  indeed,, 
in  large  measure  not  disputed,  that  he  examined  in  the  field  90,978.37 
acres  of  the  lands  in  this  list  and  of  them  he  reports  only  57,012.11 
acres  to  be  swamp  and  overflowed  within  the  meaning  of  the  law,  allow** 
ing,  as  he  stated  on  the  hearing,  the  benefit  of  the  doubt  to  the  State,, 
and  against  the  United  States,  wherever  a  doubt  arose;  and  that 
33,966.46  acres  are  in  no  wise  properly  to  be  classed  as  swamp  or  over- 
flowed land.  Among  the  latter  is  an  aggregate  area  of  20,178.92  acres 
of  the  lauds  in  lists  number  five  which  are  situated  on  hills  or  steep 
mountains  or  sage-brush  deserts,  in  many  instances  embracing  lava 
rock  hills  ranging  from  four  to  eight  hundred  feet  in  height  above  over- 
flow, and  that  of  each  legal  subdivision  in  this  body  of  land  no  part  cau' 
by  any  question  be  regarded  as  wet  or  other  than  entirely  dry  land. 
Of  the  lands  reported  by  him  as  not  swamp  or  overflowed,  P.  M.  Gurry,, 
the  surveyor  of  Lake  county,  Oregon,  makes  affidavit  that  during  the 
summer  of  1886,  and  parts  of  the  months  of  May  and  July,  1887,  he  ac- 
companied Shackleford  upon  the  examination  in  the  field  of  the  greater 
portion,  giving  the  number  of  each  tract  examined,  that  he  located  the 
corners  of  the  tracts  and  that  none  of  them  are  swamp  or  overflowed,, 
the  great  majority  dry  and  arid,  and  in  some  instances  the  tracts  are 
mountainous.  In  corroboration  of  these  statements  there  are  among 
the  papers  in  the  case  some  thirty  affidavits  mostly  of  residents  on  por- 
tions of  the  lands  certified  in  said  list,  who  state  that  the  lands  claimed 
by  them  are  not  swamp  within  the  meaning  of  the  granting  act,  but 
are  dry  and  good  agricultural  lands;  also  the  petitions  of  two  hundred 
and  ten  settlers  in  Grant  county,  and  of  sixty-six  settlers  in  Lake 
county  setting  forth  that  most  of  the  lands  so  certified  to  the  State  in 
these  localities  is  in  fact  not  swamp  in  character  and  asking  opportu< 
nity  to  establish  their  allegations  by  evidence. 

On  the  other  hand,  the  answers  of  the  various  respondents  are  con- 
fined to  showing  that  certain  of  the  tracts  so  certified  are  in  fact  swamp 
within  the  meaning  of  the  act,  but  no  denial  is  made  of  the  allegation 
in  said  report  corroborated  as  it  is,  that  upwards  of  20,000  acres  certi* 
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fied  in  said  list  are  hi^h  and  dry,  located  on  hills  and  steep  mountain 
aides,  embracing  arid  deserts  and  rock  ridges  of  great  height. 

It  thus  appears  that  over  one  third  of  the  lands  embraced  in  list 
number  five  were  im])roperly  classified  as  swamp  or  overflowed  ;  that 
110  opportunity  exists  as  to  more  than  twenty  thousand  for  controversy 
in  respect  to  their  condition  at  any  former  time,  because  they  lie  upon 
hills  or  desert  ridges  of  which  no  change  in  natural  condition  caD  be 
affirmed  since  1860. 

Had  these  facts  been  known  to  Secretary  Teller,  his  certification  of 
list  number  five  would  never  have  been  made.  It  was  the  product  of 
a  false  report  by  an  agent  of  the  government  whom  he  was  obliged  to 
trust.  The  magnitude  of  the  falsehood  of  that  report  is  sufficient  to 
show  that  it  was  fraudulent.  It  is  impossible  that  an  officercould  have 
returned  in  the  dischar^re  of  his  duty  as  swamp  ami  overflowed  more 
than  one-third  of  the  lands  so  reported  which  were  in  fact  dry,  and  so 
great  a  proportion  of  which  were  upon  mountains  or  arid  deserts.  He 
was  guilty  of  fraud  if  he  made  this  return  recklessly,  without  knowledge 
of  the  facts ;  but  in  view  of  his  relations  to  the  largest  claimant  of  the 
lands,  as  to  some  extent  disclosed  by  the  contract  shown,  his  action  can 
not  but  be  regarded  more  unfavorably.  The  government  ought  not  to 
be,  and  can  not  be,  bound  by  the  act  of  certification  brought  about  by 
such  means.  It  must  be  revoked  and  canceled,  as  would  very  promptly 
have  been  done  by  the  Secretary  who  signed  it  if  the  facts  had  been 
disclosed  to  him  while  in  office. 

Some  question  has  been  raised  of  my  jurisdiction  to  make  this  order. 
This  question  has  been  repeatedly  considered  by  my  predecessors  in 
office,  and  but  one  conclusion  was  ever  reached.  In  the  case  of  the 
State  of  Michigan,  recently  decided,  I  have  expressed  to  some  extent 
the  reasons  which  seem  to  me  to  support  the  jurisdiction  of  the  Depart- 
ment to  correct  such  an  error.  To  that  decision  I  need  add  nothing 
for  the  purposes  of  this  case.  Suffice  it  to  say,  that  unless  the  certifica- 
tion may  be  revoked,  it  would  appear  necessary  to  follow  it  by  patent 
and  thus  invest  the  State  with  the  possession  of  a  grant  which  ought 
immediately  to  be  set  aside  by  a  court  of  equity.  If  such  be  the  law, 
the  State  and  her  grantees  are  not  without  remedy,  and  my  assump- 
tion of  jurisdiction  can  be  reviewed  and  corrected  by  the  courts.  It 
ought  to  require  nothing  less  than  a  mandate  from  the  court  of  last  re- 
sort to  compel  the  head  of  this  Department,  charged  with  the  duty  of 
caring  for  the  interests  of  the  government  and  truly  identifying  the 
lands  it  has  granted,  to  become  an  instrument  for  so  great  an  outrage 
upon  its  grant  as  the  facts  here  disclosed  show  a  patent  would  be. 

The  certification  of  the  list  number  five  of  the  Lake  View  district  is 
accordingly  revoked  and  canceled  and  that  list  entirely  set  aside.  Yon 
will  prepare  another  list,  in  which  you  will  include  such  lands  only  as 
by  satisfactory  evidence,  drawn  from  all  reports  and  information  at 
hand,  are  unquestionably  shown  to  be  swamp  or  overflowed  and  unfit 
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for  cultivation.  Such  other  lands  incladed  in  list  number  five  as  are 
doubtful  in  character,  according  to  the  evidence  now  at  hand,  you  will 
make  a  separate  list  of,  and  will  detail  two  trustworthy  agents  to  care- 
:f  ally  and  thoroughly  examine,  with  a  view  to  determining  their  true 
oonditiou  at  the  date  of  the  granting  act  in  1860,  and  require  reports 
exhibiting  by  an  accurate  plat  and  description  the  present  condition  of 
each  subdivision  and  such  evidence  as  may  be  taken  in  respect  to  any 
difference  in  condition  at  the  date  of  the  act.  In  making  this  examina- 
tion, opportunity  should  be  afforded  to  the  State  and  her  grantees  to 
l3e  represented,  in  accordance  with  the  usage  on  that  subject.  Such 
lands  in  the  list  number  five  as  are  satisfactorily  disclosed  to  be  not 
swamp  or  overflowed  nor  unfit  for  cultivation,  you  will  restore  to 
the  public  domain  subject  to  any  rights  which  have  attached  to  them 
under  the  laws. 


COAL  ENTRY-CONTIGUOUS  TRACTS. 

C.  P.  Masterson  (On  Review). 

A  coal  luud  entry  embracing  non-contiguous  tracts,  made  in  good  faitb,  and  in  ac- 
cordance with  the  practice  then  existing,  may  be  passed  to  patent  as  made,  or  so 
amended  as  to  include  contiguous  tracts. 

Secretary  Vilas  to  Commissioner  Stoclcslager^  December  28,  1888. 

I  am  asked  to  review  the  departmental  decision  of  August  10th  last 
ill  the  ex  parte  case  of  Charles  P.  Masterson  (7  L.  D.,  172),  involving 
coal  entry  No.  99,  for  the  E.  i  of  the  8E.  J,  the  SW.  J  of  the  N  W.  J,  and 
the  8W.  4  of  the  SW.  J,  of  Sec.  34,  T.  16  N.,  E.  6  E.,  Olympia  land  dis- 
trict, Washington  Territory. 

Counsel  for  applicant  alleges  in  said  motion  that  the  Department  erred 
in  its  decision  aforesaid,  in  holding  that  the  law  requires  coal  land  en- 
tries to  be  contiguous  or  compact  in  form ;  and  they  ask  that,  if  the  De- 
Xiartment  should  not  see  proper  to  change  its  ruling  in  this  respect,  said 
decision  be  so  modified  as  to  declare  that  the  rule  prescribed  in  said 
decision  shall  not  be  applicable  to  cases  arising  prior  thereto,  under 
another  and  different  ruling  in  force  at  the  date  when  Masterson's  said 
entry  was  made ;  or,  in  view  of  the  perfect  good  faith  of  the  entryman 
which  is  in  no  way  questioned,  and  of  the  fact  that  no  rights  have  in- 
tervened, that  he  be  allowed  to  relinquish  the  two  forty-acre  tracts  held 
for  cancellation  and  to  amend  his  entry  by  taking  two  forties  contiguous 
to  his  remaining  two  forties. 

The  question  as  to  the  rule  requiring  coal  entries  to  be  made  of  con- 
tiguous tracts  and  compact  in  form  was  fully  considered  in  the  decision 
now  sought  to  be  reviewed,  and  I  deem  it  unnecessary  to  enter  into  a 
further  discussion  thereof. 

I  am  unable  to  find  that  the  land  department  has  in  any  case  directly 
announced  the  principle  that  coal  land  entries  may  be  made  of  non-con- 
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tiguoas  sabdi visions;  bat  it  seems  to  be  a  fact  that  sach  ^as  the  prac- 
tice of  yoar  office,  and  that  in  many  instances  entries  consisting  of  non- 
contigaous  subdivisions  have  been  allowed  to  pass  to  patent.  It  is 
evident  that  such  action  was  not  an  inadvertence  but  an  erroneous  con- 
struction  of  the  law.  The  entry  in  the  present  case  was  allowed  ander 
a  practice  then  prevailing  in  your  office. 

It  has  been  held  by  the  Department  that  where  a  decision  operates 
to  change  a  practice  or  rule  well  established  especially  if  it  be  upon  a 
point  of  interpretation  not  without  difficulty,  the  action  already  taken 
by  private  parties  in  good  faith  under  the  prevailing  practice,  may  be 
sustained  in  proper  cases ;  and  although  such  construction  may  have 
been  erroneous,  it  does  not  follow  that  any  acts  which  have  been 
performed  in  pursuance  of  or  in  accordance  with  such  construction  or 
interpretation  are  necessarily  illegal.  See  Minor  v,  Mariott  et  al,  (2  L. 
D.,  709);  Allen  v.  Cooley  5  (L.  D.,  261);  Cudney  v.  Flannery  (1  L.  D., 
165). 

While  this  motion  has  been  pending,  Robert  Breese,  Michael  J.  Reilly, 
and  Gottlieb  Jaeger  bave  joined  with  Mastersou  in  an  application,  rep- 
resenting that  they  have  entered  other  lands  in  sections  twenty-two 
and  thirty-four,  and  asking  to  respectively  relinquish  and  amend  so 
that  their  several  entries  shall  be  of  contiguous  land. 

In  view  of  the  fact  that  these  entries  were  allowed  and  final  receipt-s 
issued  during  the  ruling  of  your  office  then  in  force,  I  think,  and  so 
direct,  that  the  decision  of  August  10, 1888,  be  modified  so  that  the 
entries  previously  made  may  either  be  passed  to  patent,  or  that  the 
entries  may  be  amended  in  the  manner  asked  for,  so  that  each  shall  be 
of  contiguous  land — whichever  shall  appear  to  you  most  agreeable  to 
eciuity;  the  latter  course  being  preferable,  in  that  it  most  nearly  con- 
forms to  law. 


DOUBLE  MINIMUM  LANDS— ACT  OF  JULY  »,  1864. 

Henry  McCrea. 

After  the  map  of  general  route  was  filed  in  accordance  with  the  grant  of  July  2,  1864, 
therestrved  even  sections  within  the  limits  thereof  were  not  subject  to  sale  for 
a  less  price  than  two  dollars  and  fifty  cents  per  acre. 

Secretary  Vilas  to  Commissioner  Stockslager^  December  28,  1888. 

neury  McCrea  filed  declaratory  statement  !No.  4271,  June  27, 1871, 
alleg^ing  settlement  January  16,  1871,  upon  the  NB.  J  of  Sec.  6,  T.  137 
:^r.,  K.  35  W.,  St.  Cloud,  Minnesota.  August  2,  1871,  he  paid  for  the 
jand  with  Alabama  agricultural  college  scrip  No.  5  ( register  and  re- 
ceiver, St.  Cloud,  No.  3190)  at  one  dollar  and  twenty-five  cents  per  acre. 

Your  office  letter  "  G  "  dated  March  18, 1875,  required  McCrea  to 
make  "additional  payment  of  $1.25  per  acre  for  the  reason  that  the 
lands  involved  are  double  minimum  in  value." 
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May  27, 188G,  yoar  predecessor  directed  the  laud  officers  that  "  as 
there  is  no  report  on  file  with  the  papers  as  to  action  in  the  premises, 
yon  will  at  once  notify  the  party  in  interest  that  such  additional  pay- 
ment is  required.  That  he  will  have  sixty  days  within  which  to  appeal 
or  ninety  days  within  which  to  make  payment,  and  that  if  no  action  is 
taken  said  entry  will  be  canceled.'' 

June  21,  18S7,  McCrea  was  notified  of  the  above  decision  and  on  July 
18, 1887,  he  appealed  from  the  same. 

The  records  of  your  office  show  that  the  land  in  question  is  within  the 
limits  of  the  grant  by  act  of  July  2,  1864  (13  Stat.,  36  5)  to  the  Iforth 
eru  Pacific  Railroad,  and  that  the  map  of  general  route  oLthe  said  road 
opposite  this  tract  was  duly  filed  August  13,  1870. 

Section  six  of  the  granting  act,  which  reserves  the  odd  sections  with- 
in said  grant  for  the  railroad  company,  provides  that  the  '*  reserved  al- 
ternate sections  shall  not  be  sold  by  the  government  at  a  price  less  than 
two  dollars  and  fifty  cents  per  acre  when  offered  for  sale." 

Counsel  for  the  claimant  insist  that  the  rights  of  the  said  company 
did  not  attach  to  this  land  until  the  21st  day  of  November,  1871,  when 
the  plat  was  filed  in  the  office  of  the  Commissioner  of  the  General  Land 
Office. 

In  the  case  of  the  Northern  Pacific  Railroad  Company  v.  Vaughn  (6  L. 
D.J  11),  decided  in  accordance  with  the  ruling  in  the  case  of  Buttz  against 
the  Korthern  Pacific  Railroad  (119  U.  S.,  55)  it  was  held  "  that  when  the 
genera)  route  of  the  Northern  Pacific,  provided  for  in  section  six  of  the 
act  of  July  2, 1864,  was  fixed,  and  information  thereof  was  given  to  the 
Land  Department  by  filing  a  map  thereof  with  the  Secretary  of  the  In- 
terior, the  statute  withdrew  from  sale  or  i)re-emption  the  odd  sections 
to  the  extent  of  forty  miles  on  each  side  thereof.'' 

The  land  within  the  limits  of  the  said  grant  therefore,  on  and  after 
August  13,  1870,  the  date  of  filing  the  map  of  general  route,  became 
subject  to  the  operation  of  the  act  of  July  2,  1864,  and  in  accordance 
with  the  said  provisions  the  reserved  even  sections  could  not  be  sold 
for  a  less  price  than  two  dollars  and  fiftj^  cents  per  acre. 

In  the  case  of  Lawrence  W.  Peterson  (11  C.  L.  O.,  186),  the  same  doc- 
trine is  held. 

McCrea  does  not  claim  to  have  made  settlement  until  January  16, 
1871.  The  entry  at  one  dollar  and  twenty- five  cents  per  acre  was  there- 
fore erroneously  allowed  by  the  local  office. 

While  it  is  true  that  the  claimant's  entry  could  be  legally  canceled  it 
is  still  a  fact  that  in  refusing  to  pay  the  additional  price  of  one  dollar  and 
twenty-five  cents  per  acre,  he  acted  in  good  faith,  and  also  that  no  other 
rights  have  intervened. 

I  fully  concur  in  your  conclusion  that  before  the  claimant's  entry  is 
passed  to  patent,  he  should  make  the  additional  payment,  but  in  view 
of  the  foregoing,  he  should  be  permitted  to  do  so  within  a  reasonable 
time  after  notice  hereof,  or  to  relinquish  either  one-half  or  the  whole  of 
his  said  entry. 
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You  will  therefore  allow  the  claimant,  within  ninety  days afternotice 
hereof,  to  either  make  8uch  payment,  or  to  relinquish  one-half  of  his 
entry;  or  else  at  his  option  to  relinquish  the  whole  of  said  entry,  and 
upon  proper  application  have  returned  to  him  the  scrip  heretofore  lo- 
cated. In  default  of  action  in  accordance  herewith,  you  willcaucel  the 
said  entry. 

Your  decision  is  accordingly  modified. 


SCHOOL  INDEMNITY— FRAC:T10NAL  TOWNSHIP. 

James  Lynch. 

The  improper  description  of  the  basis  a.s  a  portion  of  section  thirty-six  will  not  defeat 

a  selection  made  in  fact  upon  a  deiiciency  basis  caused  by  the  uon-exii«teuce  of 

sections  sixteen  and  thirty-f^ix. 
Under  the  rulings  of  the  Land  Department,  as  formulated  in  the  circular  of  July  2^'f 

1S85,  a  selection  is  not  invalid  though  slightly  in  excess  of  the  basis  upon  which 

it  is  made. 

Secretary  Vilas  to  Commissioner  StocJcslager^  December  20,  1SS8. 

By  decision  of  your  office  of  May  15, 1888,  indemnity  school  selection, 
R.  &.  K.  2519,  San  Francisco,  California,  of  tlie  NW.  J  of  SE.  i  Sec.  3, 
T.  25  S.,  R.  9  E.,  M.  D.  M.,  made  in  lieu  of  the  SW.  i  of  NE.  i  Sec.  30, 
T.  28  S.,  R.  8  E.,  M.  D.  M.  was  Leld  for  cancellation,  upon  the  ground 
that,  *'  There  beiiifr  neither  section  sixteen,  nor  thirty-six,  in  the  town- 
ship, the  above  selection  upon  the  basis  of  a  portion  of  the  latter  sec- 
tion, which  is  shown  to  be  miles  out  in  the  ocean,  is  invalid.  For  the 
same  reason  it  is  apparent  that  the  selection  does  not  come  within  the 
confirmatory  provisions  of  the  act  of  March  1, 1877." 

Said  township  is  a  fractional  township,  embracing  a  quantity  of  laud 
equal  to  three  sections,  all  of  which  is  embraced  in  the  limits  of  the 
Rancho  Santa  Rosa,  patented  March  18,  1865. 

It  is  not  questioned  that  the  State  is  entitled  to  three  hundred  and 
twenty  acres  of  land  as  indemnity  for  said  fractional  township  28,  under 
the  act  of  February  26,  1859  (11  Stat.,  385),  if  she  has  not  exhausted  her 
right  of  selection  as  to  said  township.  But  you  held  said  selection  in- 
valid, for  the  reason  that  said  selection  was  made  upon  the  basis  of  a 
I)ortion  of  section  thirty-six,  which  did  not  exist,  instead  of  being  made 
upon  a  deficiency  basis  caused  by  the  non-existence  of  both  sections  six- 
teen and  thirty-six. 

This  is  a  mere  technical  objection  or  irregularity,  and  does  not  defeat 
the  right  of  the  State's  selection,  if  it  is  shown  that  she  is  entitled  to 
that  quantity  of  land,  under  the  act  of  May  26,  1859,  to  compensate 
deficiencies  where  sections  sixteen  and  thirty-six  are  fractional  in  quan- 
tity, or  where  one  or  both  are  wanting  by  reason  of  the  township  being 
fractional,  or  from  any  natural  cause  whatever.  Her  right  to  lieu  lands 
in.  said  township  did  not  rest  upon  any  prior  appropriation  or  disposi. 
tion  of  either  section  sixteen  or  thirty-six,  but  upon  the  ground  that  no 
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sach  sections  existed.  Therefore,  if  it  be  shown  that  she  has  not  ex- 
liaasted  her  selections  as  to  said  township,  and  the  selection  is  in  all 
other  respects  proper  and  legal,  it  is  a  valid  selection  and  should  not  be 
canceled,  because  the  basis  is  improperly  described  as  a  portion  of  sec- 
tion thirty-six  of  said  township. 

It  is  contended  b^-  the  counsel  for  Lynch  that  the  State  of  California 
has  made  six  selections,  which  were  duly  listed  to  the  State,  and  which 
exhausts  her  right  of  selection  to  the  three  hundred  and  twenty  acres 
of  land  as  indemnity  for  fractional  township  28  south,  range  8  east, 
M.  D.  M. 

From  the  records  of  your  office  it  appears  that  selections  were  made 
to  compensate  deficiencies  in  said  fractional  township  28  S.,  li.  8  E., 
M.  D.  M.,  as  follows: 

N.  i  of  NE.  i  and  SE.  i  of  NE.  i  Sec.  35,  T.  8  S.,  R.  4  W.,  in  lieu  of  the  SW.  i  of  NE. 
i  and  W.  i  of  SE.  i  of  Sec.  36,  T.  28  S.,  R.  8  E.,  M.  D.  M.,  selected  October  19, 1868, 
and  approved  January  20,  1870— 1*20  acres. 

Lot  3,  4,  7  and  8,  Sec.  35,  T.  28  S.,  R.  10  E.,  in  lieu  of  part  of  E.  i  of  SE.  i  of  said  sec- 
tion 3<>,  selected  April  24,  1869,  and  approved  September  8,  1870 — 62.14  acres. 

NE.  -i  of  NW.  i  Sec.  25,  T.  7  N.,  R.  10  W..  in  lieu  of  NW.  i  of  NE.  i  of  said  Sec.  36, 
selected  December  12,  1869,  and  approved  November  12,  1873—40  acres. 

NW.  iof  SE.  i  Sec.  3,  T.  25  S.,  R.  9  E.,  in  lieu  of  SW.  i  of  NE.  i  of  said  Sec.  36,  se- 
lected May  11,  1870,  and  approved  November  15,  1871 — 40  acres. 

NE.  i  of  NW.  i  Sec.  7,  T.  14  N.,  R.  14  W.,  in  lieu  of  NE.  {-  of  SW.  i  of  said  Sec.  36,  se- 
lected January  30,  1873,  approved  November  12,  1873 — 40  acres. 

SE.  i  of  NE.  \  Sec.  7,  T.  14  S.,  R.  14  W.,  in  lieu  of  SW.  i  of  NW.  i  of  said  Sec.  36,  se- 
lected January  3,  1873,  approved  November  12,  1873 — 40  acres. 

The  aggregate  amount  of  said  selections  is  342.14  acres,  being  22.14 
acres  in  excess  of  the  amount  to  which  the  State  was  entitled  as  com- 
pensation for  deficiencies  in  said  fractional  township. 

It  is  also  contended  by  counsel  for  Lynch  that  the  selection  first 
above  set  forth,  to  wit,  the  N.  J  of  NE.  J  and  SE.  J  of  NE.  i  Sec.  35,  T. 
8  S.,  B.  4  W.,  was  embraced  in  three  separate  lists  of  selectious,  the 
last  of  which  was  duly  listed  to  the  State,  per  list  11,  January  20, 1870, 
in  lieu  of  the  W.  J  of  SE.  i  and  the  SW.  i  of  NE.  J  Sec.  36,  *'T.  7  S., 
K.  8  W.,"  M.  1).  M. 

He  also  contends  that  in  1881  the  Commissioner,  upon  the  request  of 
James  W.  Shanklin,  the  State  agent,  changed  said  bases  to  "T.  28  S., 
11.  8  E.,  M.  D.  M.'' 

The  records  of  your  office  show  that,  by  letter  of  July  28, 1881,  the 
Commissioner  addressed  the  register  and  receiver  at  San  Francisco, 
California,  as  follows : 

Upon  an  examination  and  comparison  of  the  records  of  yonr  office  with  transcripts 
of  the  record  of  tbe  State  surveyor  general's  offices  (as  presented  by  J.  W.  Shanklin, 
State  surveyor  |?;eneritl),  in  the  matter  of  approved  indemnity  school  selections,  cer- 
tain discrcpant-ics  have  been  discovered,  as  hereinafter  shown,  viz:  .  .  .  On  page  3 
of  approved  list  No.  11,  the  W.  i  of  SE.  i  and  SW.  i  of  NE  i  Sec.  36,  **T.  7  S.,  R.  8 
W.,  S.  B.  M.,"  apptars  as  the  basis  for  the  W.  i  of  NE.  i  and  SE.  i  of  NE.  i  Sec.  35, 
T.  8  S.,  R.  4  W.,  M.  D.  M.  This  is  an  error,  the  correct  basis  therefore  being  the  W. 
i  of  SE.  i  and  SW.  {  of  NE.  i  Sec.  30,  T.  5W  S.,  R.  8  E.,  M.  D.  M. 


582  DECISIONS   RELATING   TO   THE    PUBLIC    LANDS. 

It  is  admitted  by  the  counsel  in  his  brief  that  said  selectioQ  was  made 
upon  the  last  named  basis,  November  4, 1869,  which  was  approved  Jan- 
nary  20,  1870. 

The  action  of  the  Commissioner  above  referred  to  did  not  change  the 
selection  from  one  basis  to  another,  as  insisted  upon  by  counsel,  but  was 
simply  a  direction  to  correct  the  records  so  as  to  show  the  true  bases 
upon  which  said  selection  was  made  and  approved. 

The  only  question  remaining  in  this  case  is,  whether  the  approval  of 
the  entire  selections,  covering  342.14  acres,  made  to  compensate  a  de- 
ficiency of  three  hundred  and  twenty  acres,  is  valid. 

It  will  be  seen  that  before  the  two  last  selections  of  forty  acres  each 
were  approved  to  the  State,  she  was  entitled  to  57.8G  acres  as  a  balance 
due  to  compensate  said  deficiency. 

At  the  date  of  said  selections,  it  seems  that  a  practice  prevailed  in 
the  General  Land  Office  to  approve  of  selections  where  the  quantity  se- 
lected was  greater  than  the  basis,  provided  the  excess  was  less  than  the 
smallest  legal  subdivision.  In  such  cases  the  excess  was  charged 
against  the  State  in  other  selections  thereafter  to  be  made,  or  upon  the 
final  adjustment  of  the  grant. 

This  rule  was  formulated  in  the  circular  of  Jul}'  23,  188v>,  which  pro- 
vides that : 

Where  it  occurs  that  a  fraction  in  quantity  of  less  than  forty  acres  remains  as  the 
basis  for  a  selection  in  a  fractional  township,  or  a  section  or  prart  of  a  section  lost  to 
the  State,  a  specitic  subdivision,  containing  a  quantity  equal  to  the  basis  or  a  little 
more  or  less,  may  bo  selected  and  the  State  will  be  credited  in  the  final  adjnstment 
of  the  grant  with  the  balance  in  her  favor,  if  any  such  balance  should  then  be  found 
to  exist. 

The  rule  was  subsequently  changed  by  the  circular  of  July  29,  1887, 
which  provided  that  the  area  of  the  selected  tract  rnust  be  equal  to  the 
bases,  and  that  if  the  area  of  the  deficiency  was  of  such  quantity  that 
it  could  not  be  compensated  by  legal  subdivisions,  selections  may  be 
made  by  legal  subdivisions  as  near  to  said  deficiencies  as  can  be  made, 
and  the  deficit  will  remain  to  be  used  in  another  selection. 

In  the  case  now  under  consideration,  the  excess  of  22.14  acres  being 
less  than  the  smallest  legal  subdivision,  and  having  been  made  in  ac- 
cordance with  the  practice  prevailing  at  the  date  of  said  selection,  I 
see  no  reason  for  holding  as  invalid  any  part  of  the  selections  made  to 
compensate  the  deficiency  due  to  the  State  in  said  fractional  township, 
inasmuch  as  said  excess  of  22.14  acres  can  be  charged  to  the  State  ou 
the  final  adjustment  of  the  grant. 

Said  selection  of  342.14  acres  was  approved  and  listed  to  the  State, 
because  it  was  entitled  to  three  hundred  and  twenty  acres  to  compen- 
sate deficiencies  existing  in  said  township.  Its  right  to  said  selection 
rested  upon  no  other  basis,  and,  although  the  basis  may  have  been  im- 
properly described,  as  in  lieu  of  parts  of  a  section  thirty-six,  which  did 
not  exist,  instead  of  being  described  as  in  lieu  of  deficiencies  caused  by 
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the  non-esListence  of  sections  sixteen  and  thirty-six,  it  can  not  affect  the 
validity  of  said  selection. 

It,  therefore,  follows  that  the  State's  right  to  indemnity  for  the  defi- 
ciency in  said  fractional  township  has  been  satisfied,  and  the  purchaser 
from  the  State  is  not  required  or  allowed  to  purchase  under  the  act  of 
March  1, 1877. 

Your  decision  is  reversed. 


Circular  prescribing  regulations  for  making  school  indenuiity  selections  in  tlie 
Territory  of  Wyoming  under  the  sixth  section  of  the  act  of  Congress  ap- 
proved August  9,  1888. 


Department  of  the  Interior, 

General  Land  Office, 
Washington^  D.  6\,  November  10,  1888. 

Ti)  liEGISTECS  AND  KeCEIVERS  IN  WYOMING: 

Gentlemen  :  The  sixth  section  of  the  act  oF  August  0, 1888,  entitled 
*^An  act  to  authorize  the  leasing  of  the  school  and  university  lands  in 
the  Territory  of  Wyoming,  and  for  other  purposes,'^  is  in  the  following 
language: 

That  where  laudH  in  the  sixteenth  and  thirty-sixth  sections  in  the  Territory  of 
AVyoniing  are  fonnd  upon  Hurvey  to  he  in  the  occupancy  and  covered  by  the  improve- 
luents  of  an  actnal  pie  ernptiou  or  homestead  tjettJer,  or  where  either  of  them  are 
fractional  in  qnantity,  in  whoh^  or  iu  part,  or  wautinnj  hecanse  the  townsliips  are 
fractional,  or  have  been,  or  shall  hereafter  he  reserved  for  public  purposes,  or  found 
to  be  mineral  in  character,  other  lands  may  be  selected  by  an  agent  appoint eti  by  the 
fjovernor  of  the  Territory  in  lieu  thereof,  from  the  surveyed  public  lauds  within  the 
Territory  not  otherwise  legally  claimed  or  ai)propriated  at  the  time  of  selection,  in 
accordance  with  the  principles  of  adjustment  prchcribed  by  section  twenty  two  hun- 
dred and  seventy-six  of  the  Revised  Statutes  of  the  United  States,  and  upon  a  de- 
termination by  the  Interior  Department  that  a  portion  of  the  smallest  legal  sub- 
division in  a  section  numbered  sixteen  or  thirty-six  in  Wyomins:  is  mineral  land,  such 
smallest  legal  subdivision  shall  be  excepted  from  the  reservation  ftu*  schools,  and  in- 
deujuity  allowed  for  it  in  its  entirety,  and  such  subdivisiiins,  or  th«  portions  of  them 
remaining  after  segregation  of  the  mineral  lands  or  claims,  shall  be  treated  as  other 
public  lands  of  the  United  States. 

To  carry  out  these  provisions  of  law  you  will  be  guided  by  the  follow- 
ing instructions: 

1.  Selections  must  bo  restricted  to  lands  non-mineral  in  character,  not 
otherwise  legally  claimed  or  appropriated.  The  character  of  selected 
tracts  will  be  determined  under  the  rules  existing  as  to  agricultural  land 
entries.  In  all  cases  the  selected  tracts  must  be  covered  by  non-mineral 
affidavits  made  by  the  selecting  agent  appointed  by  the  governor  of  the 
Territory,  or  an  agent  duly  appointed  by  the  selecting  agent  for  the 
purpose,  and  in  case  of  such  appointment  by  the  latter,  evidence  thereof 
should  accompany  the  affidavits.  You  will  also  require  the  affidavits  of 
such  agent  or  sub-agent  that  the  lands  at  date  of  application  are  not  in 
the  occupancy  of  any  actual  preemption  or  homestead  settler;  and  in 
order  that  the  settlers  may  have  due  notice  of  the  jiroposed  selections 
you  will  require  publication  thereof,  describing  the  lands  by  subdivision, 
section,  township,  and  range,  for  a  period  of  six  weeks.  Should  pro- 
tests be  filed  the  agent  may  eliminate  the  tracts  involved  from  the  lists, 
or  hearings  may  be  had  to  determine  the  facts  by  legal  testimony  should 
the  agent  in  such  instances  dispute  the  allegations  of  prior  settlement 
by  the  protestants.  This  rule  is  made  in  view  of  the  restriction  con- 
tained in  said  sixth  section  of  selections  to  lands  "not  otherwise  legally 
claimed  or  appropriated  at  the  time  of  selection.'' 

585 


586  DECISIONS    RELATING   TO    THE   PUBLIC    LANDS. 

2.  The  selected  tracts  must  be  connected  with  specific  bases  of  ex- 
actly the  same  quantity.  Kes|>ecting  the  method  of  so  balancing  the 
selections  you  are  referred  to  the  circular  letter  of  this  office  of  July  29, 
1887,  page  124  of  the  annual  report  of  this  office  for  1887,  which  wa.s 
sanctioned  by  the  Department  in  the  case  of  Melvin  et  at.  vs.  California 
(6  L.  D.,  page  702),  and  now  is  applicable  to  your  districts. 

3.  In  presenting  selections  of  indemnity  lands  based  on  sections  10 
and  36,  or  portions  thereof,  found  upon  survey  to  be  in  the  occupancy 
and  covered  by  the  Improvements  of  an  actual  preemptio^^  or  home- 
stead settler,  the  Territory  may  proceed  in  one  of  two  ways  to  have  its 
rights  defined : 

(a.)  By  proceeding  to  prove  such  occupation  at  date  of  survey  and 
up  to  the  time  of  selection  by  the  testimony  of  at  least  two  respectable 
disinterested  witnesses.  In  such  instances  tlie  qualifications  of  the  al- 
leged preemptor  or  homesteader  must  be  shown,  and  also  the  occu- 
pancy and  improvement  as  to  each  subdivision  used  as  the  basis  of  se- 
lection. Publication  must  be  resorted  to  by  the  selecting  agent  for  a 
period  of  six  weeks  of  notice  of  intention  to  prove  such  occupancy,  in 
order  to  select  indemnity,  and  the  time  and  place  of  hearing  must  be 
stated  therein.  Hearings  may  be  held  before  you  or  the  judge  or  clerk 
of  any  court  in  the  Territory  having  common  law  or  probate  jurisdic- 
tion and  using  a  seal,  and  where  the  testimony  is  taken  before  such  of- 
ficers of  courts  the  papers  must  be  marie  up  with  tbe  seal  of  the  court 
affixed  under  the  rules  governing  the  affixing  of  jurats  to  the  proofs  of 
iiettlers  made  before  such  officers.  It  is  not  regarded  as  mandatory 
upon  the  Territory  to  select  indemnity  on  bases  of  this  kind,  as  the  act 
is  w^orded.  It  is  a  right  which  may  be  exercised,  but  it  is  a  privilege 
which  might  be  abusetl,  and  consequently  the  above  regulations  Jia  to 
proofs  are  necessary  for  the  ascertainment  of  the  facts. 

(&.)  By  relying  on  the  proofs  of  preemption  and  homestead  settlers 
claiming  by  virtue  of  settlement  prior  to  survey  after  entry  by  them. 
The  validity  of  such  bases  of  selection  would  depend  upon  the  e^itablish- 
ment  of  the  fact  of  such  settlement  before  this  Department. 

4.  In  making  selections  founded  on  the  deficiencies  in  the  school  sec- 
tions, or  tracts  in  such  sections  in  reservations  for  public  purposes,  the 
bases  should  be  carefully  described  in  the  lists  of  selections  by  section, 
township,  and  range,  or  by  fractional  townships  where  the  school  sec- 
tions are  entirely  wanting. 

The  manner  of  using  the  bases  so  that  they  shall  be  satisfied  in  quan- 
tities  exactly  equal  to  those  of  the  selectecl  tracts  is  explained  in  the 
circular  of  July  29,  1887,  referred  to  in  paragraph  2  hereof. 

5.  The  language  of  the  law  is  plain  and  explicit  as  to  the  quantities  of 
iinlt  miiity  lands  that  may  be  selected  in  lieu  of  mineral  lands  upon  a 
det(  rmination  of  their  mineral  character,  and  respecting  such  delermina- 
tion  the  following  regulations  are  issued: 

(a.)  A  determination  by  the  Secretary  of  the  Interior,  or  a  decision  by 
this  office  or  the  local  otticers,  which  becomes  final  under  the  Kules  of 
Practice,  that  a  portion  of  the  smallest  legal  subdivision  in  a  section 
numbered  10  or  36  in  Wyoming  is  mineral  land,  will  place  the  entire 
subdivision  in  the  class  of  bases  that  may  be  used  in  selections  of  land 
as  indemnity. 

{b.)  All  the  lands  in  said  sections  10  and  36  returned  as  non-mineral 
must  be  presumed  to  be  school  lands  for  the  purposes  of  this  act  until 
the  ))resumption  is  overcome  in  the  manner  hereinafter  indicated.  The 
bare  return  of  lands  as  mineral  by  the  surveyor-general  will  not  be  re- 
garded as  conclusively  classifying  them  as  mineral,  the  returns  of  dep- 
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aty  surveyors  as  to  the  character  of  the  land  surveyed  having  been 
found  in  many  cases  to  be  indefinite  or  erroneous. 

(e.)  In  the  absence  of  a  decision  by  this  Department  that  land  in  a 
school  section  is  either  mineral  or  non-mineral  in  character,  the  Terri- 
tory may  proceed  as  follows : 

First.  By  applying  to  the  Secretary  of  the  Interior,  through  the  proper 
district  office,  where  the  land  has  been  returned  as  non-mineral,  for  his 
certificate  that  the  land  was  rightly  so  classed.  Such  certificate  will 
determine  .whether  the  reservation  for  schools  took  effect  upon  the  lands 
in  place  beyond  attack  by  mineral  claimants.  Notice  of  such  proceeding 
must  be  given  by  publication  and  posting  in  the  manner  prescribed  by 
the  Rules  of  Practice. 

Second.  By  proceeding  to  prove  land  which  has  been  returned  as 
mineral  to  be  in  fact  non-mineral  in  the  manner  prescribed  in  circulars 
^'  N»  of  September  23, 1880,  and  October  31, 1881. 

Third.  By  relying  upon  the  record  for  indemnity  where  lands  have 
been  entered  as  mineral ;  where  the  Territorial  authorities  have  infor- 
mation that  the  mineral  character  of  tracts  in  sections  16  and  36  is 
shown  by  evidence  in  this  office,  a  list  of  them  may  be  sent  here  through 
the  proper  district  office,  to  determine  whether  they  may  be  used  as 
bases  for  selection.  If  the  decision  should  be  in  the  negative,  the 
character  of  such  tracts  may  be  determined  under  the  procedure  indi- 
cated in  the  first  and  second  subdivisions  of  this  paragraph. 

6.  The  act  of  July  1,  1864  (seventh  subdivision  of  section  2238,  U.  S. 
R.  S.),  requiring  fees  to  be  paid  in  selections  of  lands  by  States  and  cor- 
porations, is  not  construed  by  this  office  as  requiring  fees  of  Wyoming 
Territory  on  making  selections  under  said  sixth  section. 

S.  M.  Stockslager, 

Commissioner. 

Approved : 

Wm.  F.  Vilas, 

Secretary. 
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Abandonment* 

See  Dureti,  Residence. 

Absence  from  land  does  oot  constitate, 
where  the  family  continues  to  reside  there- 
on     35 

Not  shown  where  the  absence  was  the 
result  of  judicial  compalsion 532 

Accounts* 

See  Repayment. 

Administrator. 

See  Entry,  under  Timber  Culture ;  Final 
Proof  (under  ETomestead),  Ilomeetead. 

Affidavit. 

See  Co7ite*t. 

Alabama. 

See  Mineral  Land. 

Allen. 

See  Jfomeetead,  Pre-emption. 

The  disability  of  alienage  is  removed  when 
the  settler  becomes  a  citizen,  and,  in  the  ab- 
sence of  any  adverse  claim,  Lis  right  relates 
back  to  the  date  of  settlement,  though  made 
when  he  was  an  alien 220 

Alienation. 

See  Final  Proof. 

Transferee  occupies  no  better  position 
than  theentryman 236,287 

After  final  proof,  but  prior  to  the  issuance 
of  final  certificate,  will  not  defeat  the  right 
to  a  patent  where  the  record  shows  due 
compliance  with  the  pre-emption  law. ..292, 455 

Purchaser  after  entry,  and  before  patent, 
takes  only  an  equity,  and  is  charged  with 
notice  of  all  defects  in  the  title 327 

Kight  of,  exists  where  there  has  been  due 
compliance  with  law  and  the  final  certifi- 
cate has  issued 368 

Amendment. 

See  Contest,  Entry,  Filing,  Praetiee  (under 

Notice) . 

Appeal. 

See  Practice. 

m 

Application* 

See  Contest,  Entry. 

To  enter  reserves  the  land  covered  there- 
by from  any  other  disposition  until  final  ac- 
tion thereon 136 


Page 

To  enter  filed  by  second  timber-culture 
contestant,  with  his  contest,  reserves  the 
land,  on  judgment  of  cancellation  under  the 
first  contest,  subject  only  to  the  rights  of 
the  first  contestant 26 

To  make  homestead  entry  not  defeated  for 
want  of  a  tender  of  fees  and  commission  and 
preliminary  affidavit,  where  it  was  rejected 
on  account  of  the  preferred  right  of  another .  186 

To  amend  a  filing  takes  precedence  over  a 
snbse<ineDt  filing  by  another  for  the  same 
land 323 

To  enter,  filed  by  a  successful  contestant, 
at  the  initiation  of  a  timber-culture  contest, 
when  allowed,  relates  back  and  takes  effect 
as  of  the  date  thereof,  to  the  e  .elusion  of  in- 
tervening claims  330 

To  enter,  filed  with  a  timber-culture  con- 
test, is  equivalent  to  an  entry  so  far  as  tbe 
rights  of  the  contestant  are  concerned 335 

To  enter,  filed  with  timber-culture  con- 
test, fails  on  the  rejection  of  the  contest. . .    352 

Approximation. 

See  Entry. 

Attorney. 

See  Homestead,  under  Soldiers'  Additional. 

Attorney-General. 

Opinions  of,  advisory,  and  not  obligatory 
upon  the  heads  of  Departments 100 

California. 

See  School  Land,  States  and  Territories. 

Certificate. 

See  Entry,  Mining  CUnm,  Pre-emption. 

Final,  until  approved  by  the  QeneralLand 
Ofiice  is  only  prima  facie  evidence  of  equi- 
table title 86 

Final,  issued  on  timber-culture  proof 
prematurely  made,  should  not  be  canceled 
but  suspended 231 

Certification. 

See  Patent,  School  Land,  Swamp  Land. 

Certiorari* 

When  it  is  made  to  appear  that  the  super- 
visory authority  of  the  Secretary  should  be 
exercised,  the  application  should  be  granted, 
whether  made  formally  or  otherwise 494 
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Circulars* 

See  oircuUrs  cited,  constraed,  etc.,  page 

•  •  • 

Xlll. 

Citizenship. 

See  Alien,  Homestead,  }*re-emption. 

Coal  Land. 

See  Mineral  Land,  School  Land. 

An  entry  made  under  section  2347,  Re- 
Tised  Statutes,  must  be  restricted  to  con- 
tiguous tract-s 172 

Entry  embracing  non-contlguoue  tracts, 
made  in  good  faith,  under  the  existing  prac- 
tice, may  be  patented  as  made,  or  amended 
•o  as  to  take  contiguous  tracts 677 

Though  the  statute  provides  that  but  one 
entry  shall  be  mode  by  the  same  person, 
said  prohibition  does  not  relate  to  the  de< 
chiratory  filing,  as  is  the  case  in  the  pre- 
emption laws 181 

Second  declaratory  statement  authorized 
as  of  the  date  made,  though  filed  -without 
authority  therefor 181 

Entry  of,  made  for  the  benefit  of  another 
is  illegal  and  must  be  canceled 422 

Colorado. 

Bee  School  Land. 

Commutation. 

See  Final  Proof,  Homestead. 

Contest. 

See  Application,  Contestant,  Evidence,  Ju- 
risdiction, Practice. 

Generally. 

Government  a  party  in  interest 894 

May  be  rejected,  if  offered  outeide  of  ibe 
hours  set  apart  for  the  filing  of  such  papers    504 

Affidavit  of,  should  set  forth  the  charges 
specifically 452 

Affidavit  of,  may  be  amended 452 

Date  when  the  affidavit  of,  is  received  and 
accepted  determines  whether  the  contest  is 
premature 346 

Affidavit  of,  in  the  nature  of  an  informa- 
tion      41 

Not  material  that  affidavit  of,  was  ex- 
ecuted before  a  person  that  subsequently 
represented  the  contestant 41 

Not  held  as  filed  where  the  papers  are 
placed  in  the  bands  of  a  special  agent  by  the 
contestant 212 

Second,  should  be  received  and  held  with- 
out action  pending  final  disposition  of  the 
first 26,400,423,428 

Second,  may  be  brought  by  an  unsuccess- 
ful contestant  on  new  grounds,  in  which  the 
good  faith  of  an  intervening  contest  may  ba 
attacked 468 

The  institution  of  a  secon'l,  waives  all 
rights  that  the  contestant  may  have  had  un- 
der the  first  846 

Charge  must  be  establithed  by  a  prepon- 
derance of  the  evidence  to  warrant  cancella- 
tion  873 


Page. 

In  matters  not  specially  charged  the  issue 
is  between  the  government  and  the  entry- 
naan MS 

Wrongful  dismissal  of,  in  the  local  office, 
and  intervention  of  a  second,  will  not  defeat 
rights  under  the  first,  if  said  dismissal  w»s 
not  through  any  fault  of  the  first  conteat- 
ant 12» 

Should  be  re-instated  where  it  waa  dis- 
missed in  the  absence  of  the  contestant  and 
said  absence  was  through  the  fault  of  the 
defendant 60 

Should  be  dismissed,  where  the  contestant 
fails  to  appear,  either  in  person  or  by  coun- 
sel, on  the  day  fixed  for  hearing 252 

Failure  of  the  contestant  to  appeal  will  not 
preclude  the  Department  from  conaidering 
the  evidence  with  the  view  to  protecting 
the  interests  of  the  government 177 

Withdrawalof  the  contestant  will  not  pre- 
vent the  Department  from  considering  the 
evidence,  and  passing  upon  the  rights  of  the 
entry  man  as  between  him  and  the  govern- 
ment  394 

Government  may  take  advantage  of  evi- 
dence brought  out  in  a  contest,  though  on 
a  point  not  charged  in  the  affidavit  of 395 

Homestead. 

Of  divorced  wife  against  the  homestead 
entry  of  her  former  husband  on  the  ground 
of  abandonment  must  iail  where  it  appears 
that  his  family  lived  upon  the  land  during 
his  absence,  and  that  she  forcibly  retained 
possession  on  h is  return  thereto 35 

Desertion  of  the  wife  can  not  be  shown  in 
support  of  the  charge  of  abandonment  or 
change  of  residence,  except  by  her 33 

Charging  failure  to  establish  residence, 
and  abandonment,  must  fail  where  prior  to 
legal  notice  thereof  the  eutiyman  had  cured 
hislaches 198 

Pre-emption. 

Against  pre-emption  claims,  should  only 
be  allowed  in  exceptional  cases  prior  to  the 
ofier  of  final  proof 126 

Timber  Culture. 

Application  to  enter  not  required  at  initia- 
tion of 9 

An  offvT  to  sell  is  not  a  good  ground  of. .  262 

A  general  allegation  of  non-compliance 
not  good 40S 

An  allegation  of  non-compliance  with  law 
will  not  lie  when  made  prior  to  the  expira- 
tion of  the  year  In  which  it  is  alleged  to  have 

occurred 452 

The  eDtryraau's  good  faith  may  be  prop- 
erly considered    331, 365, 440, 44 1, 468 

Must  fail  where  the  default  charged  waa 
cured  prior  to  the  initiation  of  suit 440 

Should  be  di(*mi<i8cd,  when  the  default 
charged  was  not  due  to  the  neglect  or  bad 
faith  of  the  eutrvraan.  and  was  cured  on  the 
day  that  notice  issued  for  publication  .....      8 
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Pace. 
Where  the  rights  of  a  third  party  are  not 
involved  .the  jcoveTDmeiit  will  not  inaUt  on 

forfeiture  anless  bad  faith  is  shown 89 

Mast  be  disniisaed.  although  the  requisite 
number  of  trees  nre  not  shown,  where  the 
entryman  has  for  a  number  of  year.n  com- 
plied with  the  law  in  good  faith,  and  the  de* 

tiiult  is  not  attributable  to  neKlij^ence 27 

Slifsht    deficiency    in    breaking  will   not 

Justify  cancellation 365,441 

Execution  of  power  of  attoroey  containing, 
among  other  things,  authority  t-o  sell,  is  not 

sufficient  to  warrant  cancellation 403 

Contestant  in  estopped  from  charging  non- 
compliance with  law,  wht-re  he,  as  agent, 
had  undertaken  to  fulfill  the  reqairemeuts 

ofthelaw 24 

Failure  to  secure  the  required  growth 
within  the  statatory  period,  casta  upon  the 
defendant  the  burden  of  showing  that  such 

failure  wa.s  without  fault  on  his  pirt 47,63 

Cancellation  warranted  where,  after  the 
lapse  of  six  years,  no  trees  are  growing  on 
the  Liud  and  no  excuse  is  ottered  for  such 
failure 61 

Contestant. 

See  Application,  Con  ett,  Homestead  (under 
act  of  JunA  15, 1880),  Practice,  under  Notice. 

Mu<)t  suAtain  the  burden  of  proof 373 

Death  of,  leaves  the  issue  as  between  the 
entryman  and  the  government 491 

Can  not  insist  on  cancellation,  because  of 
some  default  not  charged 80 

Can  not  take  advantage  of  evidence  show- 
ing a  default  not  specifically  charged  where 
t  he  specific  charges  have  failed 408 

Per«»onal  attendance  of,  at  hearing  pre- 
liumptivvly  essential,  and  the  claimant  can 
not  take  advantage  of  his  absence,  where  it 
was  due  to  the  fault  of  said  claimant 60 

Second,  can  not  question,  collat orally,  the 
sufficiency  of  the  evidence  on  which  a  judg- 
ment of  cancellation  was  rendered  in  the 
prior  contest  against  the  same  entry 400 

Kightof  the.  muHt  depend  on  his  ability 
to  sustain  the  charge,  when  the  entry  is  can- 
celed on  intervening  reliuquinhroent  not 
the  result  of  the  contest 442 

Requiring  the  successful  contt'Stant  of  a 
timber-culture  entry  to  file  a  supplemental 
affidavit  as  to  his  qualification  to  enter,  will 
not  impair  rights  under  his  application  filed 
at  the  initiation  of  the  suit 330 

Of  timber-culture  entry  not  required  to 
file  application  to  enter  with  initiatiot)  of 
contest.     If  successful,  a  preference  right 
is  secured  uudcr  sictiou  2,  act  of  May  14, 
1880 9 

la  entitled  to  thirty  days  after  the  receipt 
of  notice  of  cancellation  within  which  to 
exorcise  the  preferre<l  right  of  entry 553 

Can  not  be  heard  to  assert  a  preference 
right  when  it  appears  that  he  has  ditiqnali- 
fled  himself  to  make  entry  prior  to  the  final 
disposition  of  the  contest 542 


Page. 

Prepkkkxck  Right. 

Ja  personal 401 

Is  personal  and  can  not  be  transferred . . .  186 

Waiver  of,  confers  no  right  upon  a  third 
party  as  against  the  original  entryman 381 

Can  not  be  secured  through  a  contest 
prosecuted  in  the  name  of  a  notber 186 

Can  not  be  defeated  by  parch ase  under 
the  act  of  June  15,  1880,  made  pending  con- 
test   50O 

Secured  through  contest  against  a  desert- 
land  entry 186 

Dcjiends  upon  the  establishment  of  the 
charge  laid  agai  nst  the  entry 46 

Not  secured  by  breaking  5  acres  of  land 
while  il  is  covered  by  the  uncanceled  tim- 
ber-culture entry  of  another 352 

Continuance. 

See  Practice. 

Cultii^ation. 

See  Final  Proof,  under  Commutation  and 
Pre-emption. 

Deposition. 

bee  Eviience. 

Desert  L«and* 

See  Entry,  Final  Proof. 

The  character  of  land  embraced  within  an 
entry  for  lands  lying  along  a  stream  a  proper 
subject  for  investigation 17T 

Kelinquishment  will  be  required  of  sub- 
divisions not  substantially  reclaimed 253 

The  partial  irrigation  of  a  tract  while  held 
as  a  pt-e-eniption  claim  by  the  entryman  will 
not  defeat  his  right  under  the  desert-land 
act,  where  substantial  reclamation  remained 
to  be  ettected  after  the  original  entry 374 

Strong  proof  will  be  required  to  establish 
the  dcHcrt  character  of  land  returned  as 
"good"  or  "tirsi-rate"  bottom  land 425 

Laud  upon  which  there  is  a  natural  growth 
of  timber  is  not 425 

Though  it  may  appear  that  productiveness 
is  increased  by  irrigation  such  fact  does  not 
establish  the  desert  character  of  land 425 

i*rice  of,  within  railroad  liniits  may  be 
properly  fixed  at  double  minimum 436 

Donation. 

Though  the  claimant  may  be  entitled  at 
date  of  settlement  to  claim  320  acres,  as  a 
married  man,  if  his  wife  dies  before  the 
period  of  occupancy  has  been  completed 
certificate  can  issue  for  but  160  acres 545 

Where  the  claimant,  as  a  married  man, 
claimed  82C  acres,  he  may  be  allowed  to  re- 
linquish so  as  to  approximate  160  acres,  and 
retain  his  improvements,  in  the  event  that 
his  wife  diesbefiire  the  period  of  occupancy 
has  boen  completed 545 

Duress. 

Actual  violence  not  necessary  to  con- 
stitute    24»- 
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See  Equitable  Adjudioation,  Fin<U  Proe/^ 
Mineral  Land,  lielinquiahmtiit. 

Generally. 

May  Dot  be  change<l  by  eraitare  on  the 
record 220 

Land  embraced  within  a  prima  facie  valid, 
not  subject  to  entry  by  another 444 

Contignity  of  tracts  included  therein  con- 
sidered    172 

After  final,  the  discovery  of  mineral  on  the 
land  will  not  aifect  riohta  acquired  there- 
under    570 

On  c4incellation  of,  under  contest  the  laud 
covered  thereby  in  open  at  once  to  appropri- 
ation, subject  only  to  the  right  of  the  suc- 
cessful contestant 186 

Apparently  free  from  the  preference  right 
of  huccesaful  contestant  is  presumptively 
legal,  and  should  uot  thereafter  be  canceled 
without  due  notice  to  the  entryraan 49 

May  be  allowed  during  the  period  accorded 
the  successful  contestant,  subject  to  his 
preferred  right 188 

Should  not  be  allowed  for  land  covered  by 
•a  pending  railroarl  selection  ;  but  if  allowed 
will  not  bo  canceled  but  treated  as  an  appli- 
cation and  held  sub|ect  to  the  selection 80 

Allowed  for  unselected  land  within  the 
limits  of  an  indemnity  withdrawal,  subse- 
quently revoked,  will  uot  be  disturbed 240 

Canceled  on  relinquishment  filed  under  an 
erroneous  ruling  may  be  re-instated 470 

AmeodmentA  allowed  with  great  caution.  29i 

In  applications  for  amendmentthe  written 
opinion  of  the  local  ofiicers,  as  provided  for 
in  sec.  2372,  R.  S.,  may  be  properly  requii-ed 
in  entries  not  expressly  included  within 
■said  statute 155 

Application  for  amendment  should  show 
what  f'fforts  were  made  to  learn  the  true  de- 
scription of  the  land  and  how  the  mistake 
occurretl 44 

Pending  applications  for  amendment 
«hould  be  adjudicated  upon  their  merits 
and  under  the  practice  heretofore  prevail- 
in. ' 155 

If  the  evidence  in  support  of  an  applica- 
tion fur  amendment  is  not  satisfactory  the 
case  may  be  remanded  for  further  showing 
under  the  rule  requiring  a  written  opinion 
from  the  local  ol9cers 155 

Desekt  Land. 

Application  to  mako,  must  show  personal 
knowledge  of  the  applicant  as  to  the  charac- 
ter of  the  land 312 

"When  made  prior  to  survey  the  entry  man 
is  entitled  on  survey  of  the  township  to  have 
his  claim  properly  described  by  legal  sub- 
divisions    177 

Made  for  the  use  and  benefit  of  another 
is  illegal 337,378 

An  individual  or  corporation  not  permited 
through  indirection  to  secure  more  than 
one 337  , 


Paz*-- 
May  be  allowed  subject  to  Uie  preference 

right  of  sn  2ces8f ul  contest 2*^7 

Amendment  requin^d  where  the  rule  as  to 

compactness  has  not  been  observed 247 

Amendment,  after  the  period  forreclama- 

tion  hAS  expired, can  only  include  reclaimed 

land 217 

Homestead. 

Is  an  appropriation  of  the  land 14  > 

Confers  no  right  in  the  presence  of  a  valid 
interveoin^  claim,  where  the  preliminary 
affidavit  was  executed  before  a  clerk  of  court 
without  the  requisite  residence  on  the  land .  245 

Made  while  the  entryman  has  a  pendinj; 
nnpeifected  pre-emption  claim,  is  uot  void, 
but  prima  facie  valid,  and  only  becomes 
voidable  by  the  subsequent  maintenance  of 
the  pre-emption  claim 215 

May  be  amended  so  so  to  embrace  the  land 
covered  by  the  actual  settlement  and  im- 
provements of  the  entryman  ;  and  Buchrijcht 
is  superior  to  all  intervening  adverse  claim 
made  with  a  full  knowledge  of  the  facts  . . .  3^7 

Petition  to  make  second,  will  not  be  con- 
sidered in  the  absence  of  a  formal  applica- 
tion for  a  specific  tract  of  land  254 

The  right  to  mako  second  for  pame  tract 
denied,  wherd  the  first  was  made  while 
claiming  other  land  as  a  pre-eraptor,  and 
commutation  proof  was  submitted  under  the 
first,  pending  application  to  make  the  second  215 

Failure  to  establish  residence  until  after 
action  upon  the  adverse  report  of  a  special 
agent  does  not  in  itself  warrant  cancella- 
tion    4C4 

Allowed  in  contravention  of  the  terms  of 
the  act  of  March  3,  1883,  ma^^  be  8nspende<i 
until  after  public  offering  of  the  land,  and 
then  treated  as  an  application,  if  the  land  is 
uot  sold 560 

Pre-emption. 

May  embrace  a  quarter  section,  platted 
as  such,  regardless  of  the  actual  area 20 

Embracing  tracts  in  different  quarter 
sections  is  limited  in  acreage,  and  must  ap- 
proximate 1  GO  acres 2t> 

Joint,  allowed  under  section  2274,  in  case 
of  refusal  to  enter  under  an  agreement  to 
convey 3 

Under  an  award  of  joint  entry  the  parties 
are  not  authorized  to  divide  equally  the  40 
acres  in  dispute  and  enter  the  same  in  ac- 
cordance with  such  partition 3 

In  case  of  conflicting  settlement  before 
survey,  either  party  may  enter  the  whole 
tract  on  condition  that  he  tenders  to  the 
other  an  agreement  to  convey  to  him  that 
portion  of  the  land  covered  by  his  occupa- 
tion       3 

Amendment  not  allowed  for  ad)aoent 
tract,  where  it  was  not  included  within  the 
original  filing  and  entry,  for  the  reason  that 
it  was  then  supposed  to  not  be  sulyect  to 
such  appropriation  281 
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Page. 
Of  double  miuifDum  land  at  Mogke  miui- 
luniD  price  may  be  rectified  by  the  required 
atlditional  payment  or  reliDquisbraeiit  of 
lialf  the  land 578 

Timber  Culture. 

Land  natarally  devoid  of  timber  subject 
to,  altbou^b  it  may  have  been  broken  .   ...  373 

(>D  application  fur  amendment  the  written 
opinion  of  the  local  officers  may  be  required  303 

Right  of  amendment  defeated  by  an  inter- 
vening adverse  claim  428 

On  amendment,  may  be  allowed  for  160 
acres  where  the  first  through  mistake  cov- 
ered  but  80 353 

On  application  to  amend  it  should  be  shown 
that  the  tract  covered  by  the  proposed 
amendment  is  the  same  as  that  originally 
aclected  after  personal  inspection,  and  that 
the  error  was  made  through  no  fault  of  the 
cntrymau  863 

Amendment  denied  where  the  entryisan 
relied  upon  thestatements  of  a  land  locator, 
and  ma'«e  no  personal  inspection  of  the  land  219 

May  be  amended  so  as  to  take  the  lands 
intended  to  be  entered  where  the  mistake  is 
aatisfactorily  explained 156 

Second  may  be  allowed,  where  the  first, 
through  mistake  was  for  land  not  subject 
thereto,  and  good  faith  is  apparent 297 

Made  through  an  agent,  and  without  the 
preliminary  affidavit,  is  illegal,  but  the  de- 
ft'ct  may  be  cnred  by  affidavit  properly  exe- 
cuted, which  will  be  held  to  relate  back  to 
the  date  of  entry 50 

May  be  canceled  where  the  executor  and 
sole  devisee  files  relinquishment,  and  it  ap- 
pears that  compliance  with  law  can  not  be 
shown  within  the  life  of  the  entry 383 

Will  not  be  canceled  on  the  ground  that 
the  land  is  not  "devoid  of  timber,"  when 
allowed  under  rnliugs  in  force,  and  the  en- 
trymau  afterwards  proceeded  in  due  com- 
pliance with  law 75 

Eqaitable  Adjudication. 

See  Final  Proof,  Mining  Claim,  Private 
Untrff,  Timber  and  Stone  Act. 

Invalid  entry  should  not  be  submitted  to 
the  board 236 

Does  not  extend  to  an  entry  for  more  than 
160  acres,  unless  the  quantity  entered  is  as 
near  that  amount  as  existing  subdivisions 
will  allow 20 

A  homestead  entry  may  be  referred  to  the 
board  of  equitable  adjudication  whore  the 
claimant,  through  circumstances  beyond 
control,  failed  to  establish  residence  within 
six  months  from  date  of  the  original  entry  351 

A  homestead  entry  should  be  submitted 
to  the  board  of  eqaitable  abjudication  when 
final  proof  is  not  made  within  the  life  of  the 
original  entry 381 

Commuted  homestead  entry  should  be  re- 
ferred to  the  board  of  equitable  a<\)ndica- 
tion  if  residence  was  not  established  within 
six  months  from  date  of  original 488 
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Rule  29  applicable  where  iailure  to  make 
desert  proof  within  the  sUtutory  period 
was  the  result  of  ignorance,  accident,  or 
mistake,  and  no  adverse  claim  exists 247 

Kule  30  applicable  where  failure  to  reclaim 
and  make  proof  under  desert  entry  within 
the  statutory  period  was  the  result  of  igno- 
rance, accident,  or  mistake,  or  of  obstacles 
which  could  not  be  overcome,  and  no  ad- 
verse claim  exists 247 

Evidence. 

See  Contett. 

In  proceeding  against  an  entry  the  bur- 
den of  proof  is  upon  the  government.  374 

Sufficiency  of,  on  which  Judgment  was 
rendered,  can  not  be  questioned  collaterally  400 

Offered  in  another  case  should  not  af- 
fect the  rights  of  one  not  a  p'arty  therein . .  497 

Opinions  as  to  acreage  broken,  not  admis- 
sible in  timber-culture  contest 441 

In  hearing  ordered  on  special  agent's  re- 
port the  entrymun  may  show  acts  in  com- 
pliance with  law  performed  after  notice  of 
the  hearing 4g6 

The  statements  of  a  party  to  bis  attor- 
ney are  not  admissible  iu  evidence  as  against 
the  interest  of  said  party 130 

Objections  as  to  the  manner  of  taking  tes- 
timony come  too  late  when  raised  for  the 
first  time  on  appeal 291 

Objection  to  the  msfiner  in  which  laken 
comes  too  late  when  raised  for  the  first  time 
on  motion  for  review 497 

Objection  to  a  deposition,  on  the  ground 
that  it  was  taken  without  due  notice,  should 
be  made  at  the  hearing  to  be  considered  on 
apppftl 447 

After  proceeding  to  trial,  and  submitting 
testimony,  it  is  too  late  to  apply  for  the  tak- 
ing of  further  testimony  by  deposition  291 

Depositions  can  not  be  admitted  if  taken 
without  due  notice  or  without  furnishing 
the  opposite  party  a  copy  of  the  interrog- 
atories  433 

Filinir. 

See  Coal  Land,  Indian  Lands,  Pre-emption. 

Failure  to  file  a  declaratory  statement  will 
not  defeat  settlement  rights  as  against  the 
government  131 

Is  not  equivalent  to  an  entry 280 

May  be  allowed  snbject  to  the  preference 
right  of  a  contestant 40 

Should  not  be  allowed  for  land  while  it  is 
covered  by  the  homestead  entry  of  another.  140 

Made  without  the  authority  or  consent  of 
the  claimant  who  did  not  subsequently  rat- 
ify the  act,  is  no  bar  to  the  exercise  of  the 
pre-emptive  right 503 

Second  not  allowed  where  the  first  failed 
through  the  fault  of  the  pre-eniptor.  .30,  289,  316 

Second  not  allowed  where  the  first  was  il- 
legal because  the  pre-emptor  removed  from 
land  of  his  own  in  the  same  State  to  reside 
on  the  land  embraced  within  said  filing 316 
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Ki^ht  to  luiikr  M'c-oud  denied,  thongb  the 
lir^t  wan  made  piior  t4i  the  adoption  of  the 
Ii«;viaed  StAtuteH 395 

Second  may  b«^  allowed  wher<»,  through  no 
fault  of  the  pre-einpior.  the  tiritt  fail«  by 
reason  of  conflict  with  a  prior  adverse  claim .  323 

^Second  allowed  where  the  first,  by  mistake, 
was  fur  land  nut  settled  upon,  and  the  right 
of  aniendnitnt  was  deflated  by  an  adverse 
claim 38 

Amendments  of,  allowed  with  great  cau- 
tion    298 

May  not  be  amended  where  made  fur 
the  land  intended,  though  other  liind  would 
have  been  included  if  ilie  pre  emptor  had 
known  it  was  subjei't  to  entry 298 

Final  Proof. 

See  Entry. 

Gknkually. 

Publication  of  notice  and  due  proof  thereof 
should  appear 488 

A  proper  description  of  the  laud  in  the 
published  notice  is  essential 467 

Misdescription  of  land  iu  published  notice 
requires  republicMtion,  when  the  proof  may 
be  accepted  as  made,  iu  the  absence  of  pro- 
test   483,539 

The  published  notice  must  state  definitely 
before  whom  aud  at  what  place  the  proof 
will  be  made 197 

Publication  of  notice  roust  be  in  a  bona 
tide  newspaper  iu  general  circulation,  pub- 
lished nearest  the  land,  whether  such  paper 
is  published  in  the  county  where  the  land 
is  situated  or  otherwise 59 

Notice  must  be  published  in  the  paper 
de8iguate<1,  and  proof  made  on  the  day  fixed.  231 

New  publication  and  proof  requlreil  where 
the  publication  was  not  made  in  the  paper 
published  nearest  the  land 314 

Continuance  of  proceedings  to  a  day  cer- 
tain renders  such  proceedings  continuous, 
and  the  final  certificate  issued  at  the  close 
thereof  will  relate  back  to  the  beginning...  418 

Continuance  of  proceedings  should  be  to  a 
day  certain 539 

On  protest  against,  the  local  officers  may 
order  a  hearing 483 

An  adverse  claimant  who  objects  to  the 
submission  of,  before  a  clerk  of  court,  is  not 
required  to  submit  his  testimony  before  said 
officer  in  the  absence  of  an  order  under  Bule 
35  of  practice 315 

Taken  before  business  hours  on  the  day 
advertised  is  irregular,  and  makes  new  proof 
necessary 249 

When  made  at  the  time  and  place  desig- 
nated in  the  notice,  but  not  before  the  ofii- 
cer  named  therein  may  be  accepted  after  re- 
publication in  the  absence  of  protest 371 

New  notice  and  proof  required  covering 
the  testimony  of  a  substituted  witness 327 

Where  the  evidence  of  the  witnesses  was 
not  taken  before  the  officer  designated  it 
may  be  accepted,  after  republication,  in  the 
absence  of  objection 20 
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When  not  made  on  day  fixed  may  be  ac- 
cepted, iu  the  absence  of  protest,  ou  republi- 
cation and  new  affidavit  covering  the  time 
up  to  the  date  of  entry 417 

New,  after  republication,  will  be  required 
where  the  proof  was  not  taken  on  the  day 
fixed,  and  a  portion  thereof  was  nut  takeu 
lM>fore  the  officer  designated 42u 

If  taken  by  an  officer  not  named  in  the 
notice,  it  must  be  at  the  time  and  place  desig- 
nated, and  the  officer  advertised  must  certify 
to  the  absence  of  protest 327 

The  necessitj' for  republicjitiun  where  tk« 
proof  was  not  made  on  the  day  fl  xed  obviated 
by  subsequent  hearing STit 

May  be  accepted  in  the  absence  of  proteKt 
on  new  publication  by  the  transfeiee,  whei-t» 
the  first  was  not  sufficient,  and  the  where- 
abouts of  the  entry  man  can  not  be  ascer- 
Uined 197 

Irregulaily  submitted  by  the  entryman 
(now  deceasetl)  may  be  accepted,  in  the  ab- 
sence of  prottoi,  ou  new  publication  by  the 
transier*'e 391 

Transferee  may  furnish  evidence  showing 
that  on  the  day  fixed  for  the  siibmission  of 
proof  no  protest  \>r  objection  was  made  . . .  445 

Entry  may  be  ieferre<l  to  the  buard  of 
equitable  adjudication  where  the  claimant's 
evidence  was  not  submitted  before  the  offi- 
cer named,  but  the  testimony  oft  he  witueastrs 
was  takeu  in  accordance  with  the  notice  ..  4e3 

May  be  referred  to  the  board  of  equitable 
aiVJndication  where  witnesses'  teslimouy 
was  not  taken  on  the  day  or  before  the  offi- 
cer named,  but  the  claimant's  evidence  was 
submitted  accordtug  to  the  notic-e iS2 

Maybe  accepted,  and  the  entry  referred 
to  the  board  of  equitable  adjudication, 
where  the  proof  was  not  made  on  the  day 
advertised,  bit  new  publication  was  there- 
after made. 4€5 

Where  part  of  the  land  was  misdeacribed 
in  the  notice  and  testimony,  the  entry  may 
be  refeired  to  the  board  of  equitable  acUu- 
dlcatlon,  after  new  publication  by  the  trans- 
feree  ■ 46J 

When  submitted  after  the  day  fixed  and 
good  faith  is  manifest,  the  entry  may  be  re- 
ferred to  the  board  of  eqaitable  ai^udica- 
tlon,  in  the  absence  of  protest  or  adverse 
claim 328,445 

May  be  accepted  and  entry  referred  to 
the  board  of  equitable  adjudication,  in  the 
absence  of  protest,  where  the  day  fixed  for 
its  submission  was  a  legal  holiday,  and  proof 
was  made  the  day  following 2S^ 

Where,  through  mistake,  Sunday  waa  des- 
ignated for  tbe  submission  of,  and  it  was 
made  the  day  previous,  the  entry  may  be 
referred  to  the  board  of  equitable  ac^udica- 
tion 531 

Irregularly  submitted  by  the  entryman 
(now  deceased)  may  be  accepted,  in  the  ab- 
sence of  protest,  on  new  publication  by  the 
assignee,  and  the  entry  referred  to  the  board 
of  equitable  adjudication 273 
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Where  tbe  testlniouy  and  final  affidavit  of 
tbe  clnimaut  were  taken  prior  tu  ihe  day 
lixe«1  in  the  notice,  on  filing  new  final  affida- 
vit the  entry  may  go  to  the  board  of  equi- 
table adjiidicntiou  139 

Pending  railroad  aelection  of  record  enti- 
tlen  the  company  to  special  notice  of  Inten- 
tion to  submit *. ...  149 

Sbould  not  be  receive«l  or  considered  while 
the  land  is  covered  by  a  pending  indemnity 
selection 149 

An  iDcorrect  statement  as  to  citiKecship, 
made  tinder  a  niiHapprehension  of  the  law, 
may  be  eseiised 471 

• 

Commutation. 

Where  not  satisfuctory,  new  proof  may  be 
«ubmitted  v'itfain  the  life  of  tbe  entry,  bad 
faith  not  appearing 87 

Made  before  a  notary  may  be  accepted, 
-where  notice  of  intention  had  been  given, 
and  the  order  for  pnblication  made  before 
the  circniar  of  Muicb  30,  1886.  reached  the 
localotHco 345 

When  rejected,  because  irregularly  sub- 
mitted, with  leave  to  submit  new,  the  new 
proof,  I  hough  covering  the  same  period  as 
the  flist,  if  taken  after  due  notice,  may  be 
accepted  nunc  pro  tune 231 

When  rejected, because  made  dutlng con- 
test, the  new  proof,  though  confined  to  the 
MMioe  period  as  that  embraced  within  the 
fjirnier,  may  be  accepted  and  held  t«  npjdy 
by  relation  to  the  date  of  the  suspended 
■entry 175 

Wheie  the  entryman  fails  or  refuses  to 
Mubniir  new  proof,  as  requii  ed,  his  transferee 
may  be  peimitted  to  show  that  the  claimant 
liad  in  fact  complied  with  the  law  prior  to 
transfer 367 

The  unexplained  fact  that  the  clalmaat 
•could  not  get  the  money  to  make  payment 
does  not  ezcnse  failure  to  submit  proof  on 
the  day  adverticted,  and  new  proof  will  l)o 
reqniied 367 

Good  faith  indicated  by  the  character  of 
improvements 231 

Evidence  showing  improvements  to  so- 
<*ure  pasturage  accepted  in  lien  of  the  usnul 
proof  of  cultivation,  where  the  land  appears 
better  adapted  to  auch  use  than  to  the  cul- 
tivation of  crops  that  require  tillage 200 

Dksbrt  Land. 

(.Uaimant  may  be  required  to  appear  bo- 
fore  the  local  office  and  submit  to  a  cross- 
examination  337 

Testimony  of  claimant  and  witnesses  may 
be  legally  required  to  be  taken  at  the  same 
*ttme  and  place  and  before  the  same  officer .  337 

(Commissioner  may  require  additional 
proof 337 

Must  show  what  proportion  of  each  legal 
■subdivision  has  been  irrigated 253 

Which  does  not  show  reclamation  oan  not 
be  accepted,  although  good  faith  may  ap- 
pear   167 
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Proofshowing  act  sofreclaniution  after  the 
rejection  of  tne  original  proof,  is  new,  and 
not  supplemental,  and  should  not  be  sub- 
mitted without  due  publication 167 

Where  bubmilted  after  the  lapse  of  the 
statutory  period  the  entry  may  be  referred 
to  the  board  of  equitable  a<\judication 167 

May  be  accepte<l  and  entry  sent  to  the 
board  of  equitable  adjudication,  in  the  ab- 
sence of  adverse  claim,  where  reclamation 
is  not  eifected  within  the  statutory  period, 
and  the  delay  is  satisfactorily  explained.  ..  79 
HOMRSTEAl). 

Where  made  by  an  administrator,  and  the 
final  affidavit  was  executed  outside  of  the 
land  district  by  the  heir,  who  waa  aged  and 
iuflnu,  the  entry  maj'  be  submitted  to  the 
board  of  equitable  adjudication 18 

Made  by  a  guardian  after  his  wanl  has 
reached  his  majority  can  not  be  ai-cepted  ..    34 

Made  by  deserted  wife 35 

When  not  made  within  life  of  entry  the 
cane  should  be  sent  to  the  boiird  of  equita- 
ble a(lindication 384 

Pkk-emi»tio.\. 

Time  fixed  for  making  under  the  pre- 
emption law  for  nnotfereil  land,  by  the  acts 
of  July  14, 1870,  and  March  3,  !87 1 IJ 

A  period  should  be  fixe<l  for  submittin;; 
supplemental  proof  where  the  statutory  life 
of  the  filing  has  expired 71 

One  who  offers,  in  the  proNeuce  of  an  ad- 
verse claim,  ninstt  submit  to  an  order  of  can- 
cellation if  his  proof  fails 483 

Can  not  be  considered  without  the  testi- 
mony  of  at  least  two  witnessess  an  to  the 
settler's  qualifications  and  cumpliauce  wiiti 
law 88 

In  the  matter  of  cultivation,  the  time  of 
year  in  which  residence  was  establish)  d  may 
be  considered  where  no  crop  was  raised  . . .  431 

If  land  is  fit  only  for  grating,  that  fact 
should  be  shown  in  explanation  of  such  use 
of  the  land  in  lieu  of  cultivation 294 

Proof  as  to  cultivation  does  not  neces- 
sarily require  a  showing  that  a  crop  has 
been  raised 439 

Proof  of  grazing  accepted  in  lieu  of  culti- 
vation on  proper  showing 455 

Where  proof  of  grazing  is  tendered  in  lieu 
of  cultivation  the  extent  of  such  use  should 
be  shown 455 

Failure  to  submit  within  six  months  after 
Osage  filing  renders  the  right  of  entry 
thereunder  subject  to  intervening  adverse 
claims 154.277,322,457 

Failure  to  submit  proof  and  make  pay- 
ment within  six  months  from  Osage  filing 
will  not  defeat  the  right  of  purchase  in  the 
absence  of  an  intervening  adverse  claim ....  277 

As  between  two  settlers  on  Osage  land 
who  were  both  in  default  in  the  matter  of 
submitting,  the  preference  must  be  accorded 
to  the  one  who  was  first  in  settlement  and 
making  proof 308 
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Failure  tosiibiiiit  proof  within  six  niontlis 
after  OMage  filial  raDil^'ra  the  land  subject 
to  iuteiTeuiuK  cUinis,  and  such  a  claim  will 
not  be  leBsened  by  the  fact  that  the  settle- 
ment therein  was  niatle  prior  to  the  expira- 
tion of  the  prriod  aooorded  the  first  claimant 
to  make  proof 322 

Timber  CuLTUitE. 

Premature,  if  submitted  prior  to  eight 
years'  cultivation 231 

Final  oertiflcale,  issued  on  timber-culture 
proof  prematurely  made,  should  uotbd  oaa- 
celi'd.  but  suspended,  pending  further  com- 
pliance with  Uw 231 

Guardian. 

See  Pinal  Pronf{und*ir  Hotnettead),  Home- 
gtead. 

Hearinir. 

See  Practice. 

Homestead. 

See  Entry,  Pinal  Proof,   MincrtU  Land, 
Retidenee 
GBNE  RALLY. 

Settlement,  extent  of  protection  under 
the  act  of  May  14.1880 637 

Right  defeated  by  maintaining  at  the  same 
time  a  claim  under  the  pre-emption  law  —  215, 

225, 444.  447 

Sight  of  the  entryman  not  affected  by  the 
fact  that  final  certificate  ha  I  npt  issued  on 
his  prior  pre<emption  claim  when  he  made 
his  entry,  it  appearing  that  he  wa4  entitled 
to  such  certificate  at  that  time *. 455 

The  entry  of  a  single  woman  is  not  af- 
fected by  her  subsequent  marriage 470 

Heirs  of  a  deceased  homesteader  required 
to  show  cultivation  and  improvement  until 
the  expiration  of  the  statutory  period 300 

Kights  not  lost  by  failure  to  contest  a 
prima  facie  valid  adverse  elai  m 385 

Act  of  Junk  15, 1880. 

See  liaUroad  OranL 

The  right  uf  purchase  is  not  dependent 
upon  compliance  with  the  homestead  law.  281, 

344 

Right  of  purchase  extends  only  to  entries 
made  prior  to  the  pansage  of  the  act 329 

Purchase  hatred  by  intervening  pre-eup* 
tion  claim 325 

Purchase  authorized  even  after  cancella- 
tion of  original  entry,  if  it  does  not  inter- 
fere with  the  subsequent  right  of  another..  281 

Agreement  to  sell  made  prior  to  purchase 
does  not  render  the  entry  fraudulent 570 

The  fact  that  after  the  cancellation  of  the 
original  entry  the  land  was  entered  by 
another  will  not  defeat  the  right  of  purchase 
where  such  subsequent  entry  was  canceled 
prior  to  the  application  of  the  pnrchaser. . .  281 

The  right  of  purchase  extends  to  a  btma 
fide  transferee,  claiming  under  an  additional 
entry,  although  the  original  was  canceled 


P4^e. 

for  fiiilure  to  submit  proof  within  the  atala- 
toryperiod. - 3^ 

The  preference  right  of  a  snecesafal  cad- 
testant  aupenor  to  the  right  of  pur- 
chase  32fi.5««? 

The  snspension  of  the  right  of  purchase 
during  contest  is  for  the  benefit  of  the  ooa- 
testantonly 146.194 

Purchase  pending  cont4»st  should  sot  be 
canceled,  but  suspended,  and  held  subjeet 
to  the  contestant's  preference  rii;ht —  IM 

Purchase  under  said  act  pending  Cfloteat 
good  as  agatniit  every  one  except  tho  coo- 
teatant 1** 

Purchaae  pending  contest.  wh»*re  the  onn- 
tesiant  is  apparently  dibqualifled  to  enter. 
should  not  be  canceled,  but  suspended,  and 
opportunity  given  the  contestant  to  asarrC 
his  c'aim —  U'* 

I'u  chase  made  while  the  right  was  aaa- 
pended  in  favor  of  a  contestant  may  be  held 
valid  if  the  contestant  waives  bis  right    . .    3$l 

The  rule  as  to  purchase  pending  contest, 
laid  down  in  Fratae  v.  Hobson,  governs  in  all 
ca.<i6s  not  then  finally  adjudicated 3S1,  SOO 

Right  of  purchase  not  defeated  bj  the 
pendency  of  proceedings  on  special  a^^uat's 
report 34*2 

Discovery  of  coal  on  land  after  entry  will 
not  affect  rights  acquired  thereunder S79 

The  entryman  or  transferee  can  not  pnr- 
chase  under  an  entry  depending  upon  faL^M 
and  fraudulent  statements  and  forged  doc- 
uments, or  where  the  entry  was  oanceltKi 
for  fraud  prior  to  the  passage  of  said  act ...    M 

Does  not  authorize  the  entryman  or  bis 
transferee  to  purchase  under  an  entry  which 
depends  upon  false  and  fraudulent  state- 
ments or  forged  doonraenta 301 

Purchase  of  land  returned,  as  valuable  for 
coal  barred  under  the  Alabama  act,  until 
after  public  offering 51* 

The  allowance  of  a  purchase  by  direction 
of  the  General  Land  Ofii^e  will  not  preclutfe 
a  departmental  determination  as  to  its  valid- 
ity  301 

Purchaser  should  produce  the  duplicate 
receipt  or  account  for  its  loss,  showing  that 
no  assignment  thereof  has  been  made ■  21^1 

COMMUTATIOX. 

An  .entryman  who  has  filed  his  declani- 
tion  of  intention  to  become  a  citixen  is  qnali- 
fied  to  commute 3S^ 

The  right  of  commotfttion  depends  npon 
prior  compliance  with  the  homestead  law. 
If  the  cash  entry  fails,  the  original  entry 
falls  therewith i^T 

Authorized  on  payment  of  the  purchaM 
price  and  due  showing  of  residence,  cultiva- 
tion, and  improvement 231 

Entryman  permitted  to  commute,  in  the 
absence  of  bad  faith,  after  the  expiration  of 
the  statutory  life  of  the  original  entry  and 
failure  to  submit  satisfactory  proof  there- 
under  — ^*^ 
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SOLDIKKS*.  *  " 

Patent  not  authorized  unless  it  appears 
that  the  enlryman  is  a  citizen  at  date  of 
final  proof 3g2 

Residence,  improvement,  and  cultivation 
for  a  period  of  one  year  at  least  must  be 
shown  to  authorize  patent 3C2 

Kight  not  exhausted  by  filing  a  soldier's 
<leclaratory  statement  and  abandoning  the 
tract  covered  thereby  when  such  filing  was 
rendered  inoperative  by  a  prior  adverse 
«iain» 385 

liifLht  exhausted  by  filing  soldier's  declar- 
atory statement  and  abandonment  thereof. 
There  is  no  distinction  in  this  respect  be- 
tween a  filing  made  by  the  soldier  and  one 
by  bis  widow  or  the  )>uardian  of  his  minor 
ohildren 13(j 

Conceding  that  a  soldier's  declaratory 
statement  is  illegal  if  filed  when  the  claim- 
ant  was  residing  on  another  tract  under  the 
l>re-emption  law,  such  illegality  is  cured  by 
subsequent  entry  under  the  filing,  after 
completion  of  the  pre-emption  claim,  and  in 

the  absence  of  any  intervening  right 225 

Soldier's  declaratory  statement  filed  by  an 
Agent  and  accepted  by  the  local  office  will 
protect  the  homesteader,  though  the  agent 
may  not  have  the  power  of  attorney  re- 
<]nired  by  the  regulations 202 

Soldiers'  Additional. 

The  right  to  make  soldier's  wlditioual,  is 

not  assignable 5(j5 

A  transferee  claiming  under  the^ertifiea- 
tion  of  the  additional  right  has  no  other  or 

greater  right  than  the  entry  man 287 

The  transferee  occopies  no  better  position 
than  the  entryman  If  the  entry  is  invalid 

for  the  want  of  due  military  service 236 

Made  through  an  agent  in  accordance 
"With  existing  practice  will  nnt  be  disturbed.  165 

The  right  accorded  to  the  minor  child 
niUHt  i>e  exercised  prior  to  the  expiration  of 

the  miuority 547 

That  the  certificate  of  right  issued  during 
the  minority  of  the  child  would  not  operate 
to  extend  the  time  within  which  entry  could 

be  made  thereunder 547 

The  exercide  in  person  of  the  right,  pend- 
ing application  for  the  certification  of  such 
right,  precludes  further  action  on  the  appli- 

<*ation 356 

The  right  does  not  exist  wbero  the  period 
of  military  service  is  lews  than  ninety  days.  287 

•'  Pending  cases"  excepted  from  the  regu- 
lations of  February  13,  1883,  were  those  then 

pending  on  application  for  certification 353 

A  certificate  of  right  will  not  be  issued  if 
it  appears  that  the  soldier  has  parted  with  ' 

his  interest  therein,  and  that  it  will  inure  ' 

to  the  benefit  of  the  asMignee.    Such  cases 
are  not  protx^cted  by  the  circular  of  Feb- 

rary  13,  1883 565 

The  right  to  make  does  not  extend  to  mem- 
bers of  the  Mia.souri  Home  Guard 230 
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The  act  of  May  15,  1886,  did  not  confer 
the  right  to  make,  upon  members  of  the 
Missouri  Homo  Guard 236 

The  Department  will  not  consider  ques- 
tions between  attorney  and  client  arising 
on  apjilication  for  certification  whtre  the 
claim  for  the  cei-tificate  no  longer  exints  ...  356 

i  Iiiiprovemciits. 

See   Final   l*roo/,  under   Comiiiutation ; 
Residence. 

Indemnity. 

Bee  Railroad  Orant.  Private  Claim,  Schfxd 
Land^  JSwamp  Land. 

Indian  l.ands. 

See  Final  Proof,  under  Pre  einption,  Ret- 

ervation. 
Purchaser  of  Ofage  land  not  required  to 
make  affidavit  bei'ore  entry  that  he  baa  not 
made  any  contract  whereby  the  title  he 
may  obtain  will  inure  to  the  benefit  of  an- 
other     34 

To  enter  Osage  land  one  must  be  an  act- 
ual settle  r,  with  the  qualifications  of  a  pre- 

emptor 24» 

Purchaser  of  Osage  land  mu-nt  show   a 

bona  fide  settlement 277 

Where  one  having  the  qualifications  of  a 
pre-emptor  makes  a  legal  Osage  filing  he 

can  not  make  a  second 30 

Puyallup  Reservation 450 

Ute  lands  under  the  art  of  June  15,  1880, 

subject  only  to  disposal  for  ca«h 191 

Ute  lands  n«'t  subject  toprixate  cash  en- 
try until  after  public  ofiering 191 

Land  reserved  for  the  Nava^jo  Indians  by 
executive  order  of  April  24, 1880,  not  sub- 
ject to  pre-emption 334 

A  claim  for  Omaha  land  based  on  settle- 
ment and  filing  made  after  the  time  fixed 
by  the  proclamation  uuiler  the  act  of  Au- 
gust 7,  1882,  and  before  the  passage  of  the 
act  of  August  2.  1886,  is  within  the  second 
proviso  of  the  latter  act;  and  the  first  pay- 
ment thereon  is  not  due  uutil  two  years  from 

the  passage  ot  said  act 189 

The  entablidhment  of  the  While  Hiver 
military  reservation  on  landi*  subject  to  dis- 
poMition  under  the  act  providing  for  the  sale 
of  the  Ute  Keservatiou  did  not  impair  tlie 
trust  created  by  said  a  :t,  but  had  thu  effect 
to  suspend  the  execui  iun  thereof 191 

Instructions  and  Circulars. 

See  TabUg  of,  cited  and  eonntmed,  page 
XIII. 

Judifment. 

Can  not  become  final  until  the  decision  is 
promulgated  and  due  notice  given  thereof. .    42 

The  cancellation  of  an  entry  by  older  of 
the  General  Land  Ofiice  takes  effect  as  of 
the  date  the  decisiun  is  made 183 
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Jurisdiction. 

See  Practice.  Ret  judicata. 

Arquired  when  tbe  iuformation  is  ac- 
cepted, notice  issued,  and  service  made 
thereof ^ ^^ 

Not  acquired  by  the  local  office  in  the 
absence  of  due  and  le^al  notice 49. 198 

The  Department  will  not  take  action  on  a 
queation  that  lies  properly  within  the  juHs- 
dictlon  of  the  courta 266 

Acquired  by  notice  to  the  settler 483 

Not  defeated  by  death  of  appellee  after 
notice  of  appeal ^0 

JLand  Department. 

Registek  and  Reckiveu. 

The  official  acta  of  the  register  and  re- 
ceiver are  subject  to  supervision,  and  may 
bo  approved  or  disapproved  by  the  Commia- 
sloner  of  the  Genei-al  Laud  Office 86 

May,  with  the  approval  of  the  Commis- 
sioner, adopt  rejEulations  as  to  the  order  of 
business  in  their  offices 504 

Have  no  authoiit;  to  change  an  entry  of 
record  by  ertMure 22  0 

Removal  of  local  office  from  Duadwood  to 
Rapid  City,  Dakota 527 

IVIiciiigran. 

See  Steamf  Land. 

military  Reservation. 

See  Reservation. 

mineral  Land. 

See  Minino  Claim,  Paftni,  School  Land. 
Is  such  land  as  will  pay  to  mine  by  the 
usual  methmis    265 

The  existence  of  niiDer.iI  iti  such  quanti- 
ties as  to  justify  expenditures  in  the  effort 
to  secure  it  should  be  estAblished  as  a  pres- 
ent fact  in  order  to  bring  the  land  within 
the  class  subject  to  mineral  entry 71 

The  character  of  laud  as  a  present  f>ict  is 
the  question  raised  on  issue  joined  as  to  its 
actual  character 265 

The  burden  of  proof  is  tipon  nn  auricuU- 
ural  claimant  for  land  returned  as  min- 
eral  26.'.,  532 

A  decinion  that  land  returned  im  miner.il 
is  in  fact  agricultural  putn  the  burden  of 
proof  upon  one  alleging  a  subsetiuent  dis- 
covery of  m iueral 632 

The  presumption  as  to  the  character  of 
land  returned  as  mineral  is  not  forcible 
where,  after  long-continued  mining  opera- 
tions, the  land  has  been  abandoned  by  the 
mineral  claimants  as  no  longer  profitable. .  266 

The  mineral  character  of  a  tract  not  estab- 
lished by  a  decision  rendered  in  a  case 
where  such  question  was  not  in  issue., 54 

The  phrase  **  known  mines  "  construed..    71 

Land  returned  as  valuable  for  coal  prior 
to  the  act  of  March  3.  1883,  is  not  subject  to 
homestead  entry  until  after  public  offering 

(Alabama) 461,512 

Bona  fide  homestead  entries  made  prior  to 
the  act  of  March  3, 1888,  piotected  thereby  ; 


Page, 
but  such  protection    will  not  include  one 
claiming  under  the  relinquishment  of  soch 
an  entry  (Alabama)  560 

Saline  lands,  or  salt  springs,  must  be  dis- 
posed of  under  the  act  of  January-  12,  1877 . .  519 

The  act  of  January  12.  1877,  is  not  appli- 
cable to  Utah,  hence  there  is  no  aiithority 
for  the  disposition  of  salt  lands  in  that  Ter- 
ritory   5*^ 

Minnesota. 

See  Swamp  Lands. 

mining:  Claim. 

Copy  of  plat  and  notice  of  application 
must  be  ]KMted  in  a  conspicuous  place  on  the 

claim * 55* 

Entry  may  be  referred  to  the  board  of 
equitable  adjudication  where  the  posting, 
through  inaccessibility  of  the  claim,  was 
made  on  adfo^^ent  claim 4i7 

In  the  notice  of  application  for  patent  the 
description  of  the  claim  should  include  tlie 
course  and  length  of  a  line  conneotiug  saiil 
claim  with  the  public  survey  or  a  mineral 
monument 3t>2^ 

Survey  must  follow  the  local  inn   notice 
upon  which  it  is  ordered.    This  ruin  applies 
to  amended  as  well  as  original  locations  ...     t^I 
Object  of  establishing  mineral  monuments.  39:^ 

In  reqniring>an  amende<l  survey  the  appli- 
cant should  be  inforrae«l  that  his  entry  will 
be  cAnoele<^if  the  requirement  is  not  com- 
plied with  in  a  specified  period 475 

Where  the  survey  did  not  follow  the 
amended  location  the  entry  should  not  l»e 
canceled,  but  a  new  survey  required ^1 

Evidence  may  be  submitted  in  explanation 
of  an  apparent  discrepancy  belwofu  the  sur- 
vey and  the  claim  as  marked  out  upon  the 
ground  and  described  in  the  local  ion 16i> 

A  new  survey  under  the  circular  of  De- 
cember 4.  1884.  will  not  bo  required  where 
one  in  acconlauce  with  existing  practice  had 
been  approved  by  the  survey  or-g«neral  prior 
to  the  receipt  of  i«ai«lcii«ulir 3lb 

Amended  survey  will  be  required  where  no 
connection  is  shown  with  a  mineral  monu- 
ment or  a  corner  of  the  public  surveys 475 

Tositive  evidence  as  to  the  disciivery  ef 
the  vein  or  lode  must  be  furnished,  showing 
the  place  where  and  the  lime  wlien  such  dis- 
covery was  made,  and  the  general  direction 
of  the  vein  or  lode * 

Not  necessary  that  discovery  of  mineral 
should  be  shown  within  the  laud  added  bv 
amoudment,  where  such  Und  is  reporl^nl  »» 
mineral  and. the  good  faith  of  tbe  entry  is 
not  questioned ^1 

The  proof  should  show  that  the  improve- 
ments have  been  made  for  the  pnipose  of 
develoiiing  the  particular  claim  applied 
for '1 

A  claim  as  amended  is  an  entirety,  and  it 
is  not  necessary   that   the    improvements 
,       should  be  upon  a  particular  part  thereof...    ?l 
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A  judicial  decinion  that  the  rlainiant  is  Dot 
entitled  to  any  credit  for  work  done  on  the 
claim  renders  it  necessary  that  the  supple- 
mentary proof  should  show  the  requisite  ex- 
penditure since  the  date  of  said  proceed- 
ings   411 

An  entry  allowed  prior  to  the  final  dinpo- 
sition  of  adverse  proceedings  roust  bo  can- 
celed where  such  adverse  claim  lemains  un- 
determined      83 

Entry  prematurely  allowed  pending  dis- 
position of  adverse  litigation  permitted  to 
stand  on  the  withdrawal  of  the  adverse 
claiuiH 336 

In  the  absence  of  an  adverse  claim,  the 
entry  may  be    suspended  and   new  proof 
'made  where  that  submitted  was  found  in* 
Kufficient 35©,  411 

EiTorin  the  issuance  of  the  flnal  certifi- 
cate msy  be  coi rected 411 

Department  may  orfler  a  hearing  to  as- 
certain whether  there  has  been  dne  compli- 
ance with  the  law,  though  a  favorable  judg- 
ment against  an. adverse  claimant  has  been 
secured  in  the  courts 415 

The  protest  of  a  town  »Ue  that  laises  an 
issue  as  to  the  character  of  the  land  em- 
braced within  a  mineral  application  presents 
a  proper  subject  of  inquiry 310 

Cost  of  a  survey  preliminary  to  the  loca- 
tion of  a  ditch  far  the  development  of  a 
claim  will  not  be  credited  on  the  statutory 
expenditure  where  such  ditch  has  not  been 
dug 369 

Work  done  on  a  ditch  onteide  of  a  placer 
claim,  and  ]>rior  to  the  location  thereof,  can 
not  l>e  accepted  in  proof  of  the  required  ex- 
penditure where  tiie  ditch  was  not  made 
for  the  development  of  the  claim 52 

Failure  to  make  the  statutory  annual  ex- 
penditure renders  the  claim  subject  to  re- 
location      506 

The  occupancy  of  land  by  town-site  set- 
tlers is  no  bar  to  its  entry  under  the  mining 
laws  if  the  land  is  mineral  and  l>elungs  to 
the  government 411 

Supplemental  proof  permissible,  after  due 
notice  to  the  State,  where  the  statuM  of  the 
tract  under  the  school  grant  had  not  been 
authoritatively  determined  prior  to  the  en- 
try      64 

May  be  located  on  land  shown  by  an  ir- 
regular survey  to  be  school  land 459 

The  vallditv  of  a  relocation  niav  not  l>e 
questioned  by  the  original  locator  in  a  pit)- 
cHeding  instituted  to  determine  whether 
said  locator  had  complied  wiih  the  law  in 
the  matter  or  statutory  expenditure 506 

The  illegality  of  a  relocation  should  l»e 
sliown  in  a  pri>ceedin2  for  that  purpose 500 

Mill-site  must  be  use<l  or  occupied  fur 
mining  or  milling  purposes 415 

Land  not  used  or  occupied  fctr  mining  or 
milling  purposes  can  ««»t  be  taken  under 
section  2337  fur  the  purpose  ofsecuiiug  the 
timber  thereon 557 
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A  tract  containing  "  a  valuable  deposit  of 
mineral-paint  rock  in  place  "  is  not  subject 
to  entry  as  a  placer  claim 66 

Land  chiefly  valuable  for  its  palt  deposits 
can  not  be  taken  as  r«  placer  mine 540 

Examination  of  a  placer  claim  and  report 
thereon  by  a  deputy  mineral  surveyor,  at 
the  expense  of  the  claimant,  should  not  be 
required  where  the  claim  is  upon  surveyed 
>and  and  in  confur!uit>  with  legal  sub-di* 
visions 390 

Iflissouri  Home  Guard. 

See  Homestead  under  ,Sol(iirr»'  Additional. 

JUorlirag^e. 

See  Alienation. 

IVaturalizfitioii. 

See  Alien. 

Notice. 

See  Praetire. 

Officer. 

See  Land  Department 
tiovernment  not  bound  by  the  illegal  act 
of 220 

08a|c:e  Lands. 

See  Indian  Lands. 

Patent. 

For  mioeral  land  should  not  contain  a 
clause  leserving  the  riehtsof  a  town  site  .283, 319 

For  a  town  site  is  inoperative  as  to  all 
lands  Ifuown  at  the  time  of  the  entrj-  to  be 
valuable  for  mineral,  or  discovered  to  be 
of  such  character  i>rlor  to  the  occupation  or 
improvement  of  laud  under  the  town-site 
laws 283 

Not  accepte<l  by  a  mineral  elairasnt,  be- 
cause containing  a  clauoe  reserving  the 
rights  of  a  town  site,  may  be  recalled  with 
the  vi«w  of  institutius  proceedtoga  to  deter- 
mine the  rehitive  rights  of  the  parties 319 

May  be  ret-alled  by  the  Department,  with 
the  consent  of  the  grantee,  wht^n  not  issued 
in  conformity  with  the.  judgment  and  not 
accepted  by  the  grantee,  and  another  issued 
in  accordance  with  haid  judgment 283 

Practice. 

See   Conteit,  Jiutgment.  Jurigdiction,  Rrs 
Judicata. 

Gknkrally. 

Proceedings  on  ai)eciiil  agent's  report  ..464,486 

The  Department  may,  on  its  own  motion, 
institute  iiroccedin^is  looking  to  the  cancel- 
lation of  an  entry 24 

To  avoid  delay,  the  Department  will  de- 
termine rights  ])resented  on  appeal  where 
the  parties  are  present  in  court,  though  the 
({uestion  so  presented  ban  not  been  passed 
upon  by  the  (rcneral  Land  Office 25 

Local  officer^  may,  with  the  approval  of 
the  Commissioner,  designate  certain  hours 
of  each  da,y  in  which  p.ipers  may  be  filed  in 
their  olficcs 504 
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Kule  35  to  be  fuUowed  in  prorei'diaga  aria- 
iniz  on  the  HiibmiiiMtin  of  final  proof 315 

Interveuor  required  to  clit>clos«  liia  inter* 
eat 464,480 

InstrnrtionH  on  removal  (»f  Im-al  offic« 
from  Dead  wood  to  Riipid  Ciiy,  Dakota 537 

Appeal. 

Durinfc  tliopcndiMicyof,  no  action  aboiild 
be  taken  in  the  local  office  affertinK  tbe  dia- 
po»al  of  the  hind  until  iuAtnu'lvd  b3'  the 
Commiaaioner 140 

RijElit  of,  from  Commiaaioner'a  deciaion 
loat  by  failure  to  appeal  from  the  deciaion 
of  tile  IocmI  office         338 

In  Ibe  ubKeuce  of,  the  deciaion  of  the  lo- 
cal office  ia  final  »a  to  the  facta,  uuloaa  the 
cjiae  ia  within  one  of  the  exoeptiona  to  rul«^ 
48,  thoujih  a  different  conclaaion  niif^lit  have 
been  reached  Itad  appeal  been  taken 98 

Failure  to  appeal  from  the  local  uft1cer.H' 
deciaion  renderii  their  action  final  aa  to  the 
facta,  ao  far  aa  the  pariiea  are  coucenieil, 
aubject  to  i*ertaiu  exc  'ptiona,  but  the  Gen- 
eral Land  Office  ia  not  theri'Vv  precludetl 
from  pa<Min^  on  the  evidence  when  the  iu- 
tereata  of  iho  jfovcrnuient  require  auch  ac- 
tion       20 

Will  not  lie  fnmi  an  inteilovutorv  o«ler 
of  theComniiaaioiu'r 404 

Will  not  lie  from  the  Commiaaioner'a  re- 
quirement of  an  additional  afiidavit  in  aup- 
port  of  an  entry  :  only  from  final  action  on 
the  caae  on  tbe  failure  of  the  entiyman  to 
comply  with  aaid  requirement 67, 480 

Of  a  atraDf(er  to  the  record  ahonld  bedia- 
posed  of  under  rule 82,  where  the  appellant 
haa  not  abown  bia  risht  to  be  heard  aa  an 
interveuor 454 

The  unaworn  atatement  of  a  atranser  to 
the  record  la  not  aufficient  to  ahow  ri^bt 
of 480 

From  the  Commiaaioner'a  action  in  re- 
jecting an  application  to  con  teat  an  entry 
muat  be  perfected  under  rule  83 4  23 

After  uoiice  of,  the  death  of  the  appellee 
will  not  defeat  the  juriadiction  of  the  De- 
paitroent  to  proceed  with  the  caae 500 

Abandoned  by  an  application  to  purchane 
the  land  342 

Ten  davrta<ldilio:ia1  al'owed  f'l-r.  when  no- 
tice of  local  otficer'a  deciaion  i-t  Mcut  throu};h 

[he  mail  '.. 387 

COXTINIJAXCK. 

Motion  tor,  addreascd  to  the  aound  dia- 
cretion  of  the  local  •»ttii:era 61 

On  the  ground  of  abaent  ciuinael  or  wit- 
nean  should  be  denied  if  dili;;encu  ia  not 
ahown  497 

Affidavit  for,  bused  on  the  pround  of  ab- 
aent  witucaaca,  abould  ahow  that  aucb  ab- 
aeuce  ia  not  the  fault  of  the  applicant,  and 
what  etfoitaliave  been  made  to  proem o  the 
attendance  of  aaid  witneaMea 63 

To  be  ordered  in  pendin);cattea  on  removal 
of  locjil  office 527 


Paze. 

Hearing. 

Authority  of  theCommiaatoner  to  order  » 
new,  not  aflfected  by  an  erroDCOus  ruling  of 
tbe  local  office 433 

Local officera  may  oider,  on  protest  a^inftt 
final  proof. 4« 

NOTICK 

In  the  abaenco  of,  deciaion  doea  not  be- 
come final 42 

Of  a  motion  to  aet  aaide  proof  of  aervice 
abonld  be  fLiven  tbe  uppoaito  party 274 

Of  cancellation  to  the  aucceaaful  contest- 
ant not  aufficient  when  fciven  by  unregis- 
tered letter 335 

By  publication  of  no  effect  in  the  absence 
of  affidavit  aa  a  basis  for  the  order  therefor.     49 

Affidavit  as  tbe  baaia  for  publication  is 
sufficient  which  a«ts  forth  that  affiant  Uvea 
in  the  vicinity  of  the  land,  is  well  acquainted 
there,  knows  that  the  defendant  doea  not 
there  renide,  and  that  after  diligent  search 
he  ia  unable  to  find  aaid  defendant 274 

flight  error  in  tbe  apellinx  of  defendant's 
name  will  not  defeat 441 

Of  couteat,  properly  aerveil,  with  correct 
deacription  of  tbe  laud,  the  cfaarjie  aftainat 
the  entry,  the  cooteataut's  name,  and  the 
time  and  place  for  the  hearing  is  not  fatally 
deferiive  becauae  of  a  miaiiomer  of  the  de- 
fendant therein,  aa  the  process  is  amendable 
in  that  respect  either  before  or  after  jndg- 
tnent 61 

To  an  heir,  who  ia  also  an  administrator 
of  tlie  deceaaed  entryman,  may  be  regarded 
aa  notice  to  auch  party  in  both  capacities..  267 

To  the  plaiuUffa  attorney  of  the  day  fixed 
for  bearing  ia  notice  to  the  plaintiff 252 

I'o  be  given  in  pending  cases  on  remoTal 
of  local  oflieo 527 

RKflRAKIXa. 

May  bi)  properly  ordered  whero  tbe  case 
waa  tried  below  on  evidence  improperly  ad- 
mitted    433 

Will  not  be  allowed  where  the  applicant, 
rel  V  int;  upon  technical  grounda,  did  not  sub- 
mit teatimouy  when  the  caae  came  up  for 
trial 312 

In  motioua  fur,  reatiu:;  on  alleged  newly, 
diacovered  evidence,  it Hhould  be  shown  that 
aaid  evidence  could  not  have  been  diacovereil 
b3*  due  dilijieuce,  and  the  facts  showing 
auch  diligence  Hhould  appear 136 

Will  not  hv>  granted  ou  the  ground  of 
newly -diacovered  eviiience  unli-as  such  evi- 
dence ia  of  that  character  to  necesaarily 
caii«e  the  trial  court  to  arrive  at  a  diffeieut 
concluaiou 136 

Will  not  be  granted  on  the  ground  of 
newly  diacoverinl  evnlcuce  where  such  evi- 
dence tends  ainiply  to  discredit  or  impeach 
a  witneaa 136 

An  offer  to  piove  statcmcuta  made  by  tbe 
oppoaite  party  to  hla  attorney  dttea  not  fur- 
niah  ground  for  a  new  trial 136 
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"Will  be  ordered -where  collusion  between 
the  piflintifl's  attorney  and  the  contestant 
|irevenU«d  a  hearing  on  the  merits 262 

Review. 

Objections  raised  for  the  first  time  will  not 
be  considered  on  review 497 

Objection  to  the  attidavit  of  contest  will 
not  be  ctinnidtfred  when  raised  for  the  first 
time  ou  motion  for 497 

The  commissioner  has  authority  to  review 
a  dt-cision  of  his  office,  »ua  »ponte,  and  with* 
■out  notice  to  the  parties,  where  sach  action 
is  retjuired  to  pnt  the  office  in  accord  with 
itAown  records 13 

Commissioner  may  review  his  predeces- 
sor's decision,  where  notice  of  such  decision 
has  not  been  given 42 

Refusal  of  officer  before  whom  testimony 
was  taken  to  grant  a  continuance  not  ground 
of,  where  exception  to  such  action  was  not 
taken  below 497 

JPreft*renee  Rlgrlit. 

See  Contestant 

Pre-emption. 

See  AlUnation,  Entry,  Piling,  Final  Proof, 
Homestead. 

Lands  containing  known  mines  excepted 
from 71 

Right  ex)iaustt:d  by  one  filing 393 

Kntr}  for  80  a4*res  exhaust  the  right  of. .  261 

Right  exhausted  by  an  entry  of  40  acres.  201 

Removal  from  land  held  under  contract  of 
jturchase  is  within  the  second  inhibition  of 
wction  2260,  R.  S 472 

Tliat  the  homestead  ^KAf^  under  mortgage 
at  the  time  of  the  removal  therefrom  will 
not  relieve  the  pre-empt  or  from  the  statu- 
tory inhibition 195 

A  pre-emptor  is  not  lelieved  from  the  in- 
hibition of  section  2260.  R.  S.,  by  a  pretended 
transfer  to  his  wife  of  the  homestead  from 
which  he  removed  when  he  settled  on  the 
pre-emption  claim 60,513 

One  who  removes  from  land  of  his  cwn, 
acquired  under  the  homestead  law,  to  reside 
on  public  land  in  the  same  Stat^  or  Tern- 
tor}*,  is  within  the  second  inhibition  con- 
tained in  section  2260,  R.  S 195 

Second  inhibition  of  section  2260,  R.  S., 
not  applicable  to  one  wlio  had  in  good  faltli 
prior  tosetilomeutdisposed  of  the  land  then 
owned  by  him,  though  a  formal  deed  there- 
for was  not  executed  until  alter  settlement.  436 

Failure  to  tile  declaration  of  intention  to 
become  a  citizen  will  not  defeat  his  right  to 
a  patent  if  the  defect  is  euied  prior  to  the 
intervention  of  an  adverse  right 471 

A  single  woman  who  marries,  after  filing 
declaratory  statement  and  prior  to  final 
proof,  defeats  thereby  her  right  of  pur- 
<'ha«e 280 

Right  of.  not  precluded  by  the  fact  that 
the  land  i.s  not  inhabitable  throughout  tho 
ejitire  Vf  ar .'17 
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Right  not  lost  through  recognizing  the 
title  of  another,  when  such  action  was  the 
result  of  erroneous  decisions  of  the  Land 
Office,  and  the  pre-emptor  re-asserted  his 
claim  as  soon  as  he  leained  that  the  land 
was  open  to  entry 02 

Right  can  not  be  maintained  by  one  who 
it  at  the  same  time  claiming  another  tract 
under  the  homestead  law 225 

Delay  in  the  issuance  of  final  certificate 
will  not  afifect  rights  where  there  has  been 
due  compliance  with  law 453 

Private  Claim. 

Scrip  only  anthorlKed  under  section  3,  art 
of  June  2, 1858,  in  case  of  confirmed  claim  ; 
and  proof  of  such  confirmation  must  be  fur- 
nished        1 

Section  3,  act  of  March  3,  1819,  excepts 
from  confirmation  lands  claimed  or  recog- 
nized under  sections  1  or  2  of  said  act 1 

Where  a  claim  depends  upon  section  3, 
act  of  March  3,  1819,  for  confirmation,  the 
confirmee,  or  his  legal  representative,  must 
identify  the  land 1 

The  third  section  of  the  act  of  March  3. 
1819,  confirmed  the  amount  claimed  by  the 
parties  named  in  the  Commissioner's  list  re- 
ferred to  therein  ;  and  indeninit}'  is  not  au- 
thorized for  land  in  excess  of  the  amount  so 
claimed  and  confirmed 152 

Private  Entry. 

A  tract  is  not  excluded  from,  because  it 
bad  bem  embraced  within  a  list  of  swamp 
selections,  where  the  field-notes  showed  that 
the  land  was  not  sultject  to  selection  and 
the  claim  of  the  State  was  sot  noted  of 
i-ecord 193 

For  land  within  a  prior  swamp  selection 
may  be  submitted  to  the  board  of  equitable 
adjudication,  where  the  selection  was  sub- 
seqiiently  canceled,  and  good  faith  manifest.  218 

Allowed  for  land,  enhanced  in  price,  when 
the  record  of  the  local  office  showed  it  sub- 
ject thereto,  may  be  referred  to  the  board  of 
equitable  atUudication  on  additional  ])ay- 
ment  of  $1.25  per  acre 403 

Protestant. 

See  Pinal  Proof,  3lining  Claim. 

Public  linnd. 

See  fiurt'ey. 

Land  formed  by  accretion  belon;;s  to  the 
owner  of  the  adjacent  land 255 

The  Depattnient  has  no  jurisdiction  over 
lands  formed  by  accretion  to  a  tract  to  which 
the  government  has  no  title 255 

Price  of.  within  the  limits  of  the  with- 
drawal of  August  13,  1870  (Northern  Pa- 
cific), increased  to  double  minimum  ...  405,578 

Purciiaser. 

See  Alienation,  Final  Proof,  Hovtentead 
(act  of  June  15,  lH8l)),  States  and  Terri- 
torien. 
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Railroad  Orant. 

See  JieservatioH,  Jtiffkt  o/  Way. 

Oknkkally. 

'^Listiog"  by  the  company  in  nowise  af- 
frcte  the  statuA  of  land  within  the  {^ranted 
limita 357 

Under  the  jsrant  of  ]^atch  3,  18r>7,  a«  ex- 
tended by  the  act  of  HaiTh  3,  1865,  the 
right  to  take  landH,  an  granted  lands,  is  con- 
fined to  the  10  mile  limit 151 

That  the  cancellation  of  an  entry  was  not 
noted  of  record  until  after  definite  location, 
though  ordered  prior  thereto,  would  not 
operate  to  defeat  the  grant 163 

A  declaratory  statement  filed  after  the 
map  of  general  route  (Northern  Pacific) 
was  aroepteil,  bat  alleging  settlement  prior 
to  such  acceptani-e  does  not  establish  the  fact 
of  settlement  as  alleged,  and  a  hearing  will 
be  required  to  settle  the  status  of  the  tract 
at  the  date  of  the  statntory  withdrawal 235 

The  right  of  the  Bastings  and  Dakota 
road,  under  its  grant,  attached  to  lands  that 
were  disembarrassed  at  definite  location, 
though  said  lands  were  reserved  at  the  date 
of  the  grant 207.223,241 

By  accepting  the  terms  fixed  by  the  State 
(Minnesota)  the  company  authorized  the 
reconveyance  of  lands  to  wliieh  it  had  not  ac- 
quired fnll  title  and  that  were  occupied  by 
settlers  prior  to  the  passage  of  the  State  net.  184 

Act  of  Jcnk  22,  1874. 

Though  relinquishment  rony  not  \)e  au- 
thorized, such  fart  should  not  afl'ect  a  prior 
entry  matle  in  good  faith 80 

Kelinquishment  under,  when  accepted,  is 
at  once  operative,  and  the  land  covered 
thereby  becomes  subject  to  disposal  under 
the  general  land  laws 481 

Act  of  Apuil  21,  187(>. 

The  third  section  confirms  entries  made 
within  the  limits  of  a  grant  aflir  its  ex- 
piration    223 

The  phrase  "at  u  time  siibiequeut  to  the 
expiration  of  such  grant,"  in  section  3,  re- 
fers to  the  date  at  which  the  road  should  be 
completed,  and  not  to  a  time  when  a  fur- 
leitnre  of  the  grant  nii:;ht  be  declared 223 

Indemnity* 

See  Final  Proof. 

Xo  absolute  right  to  granted  land  exists, 
and  no  ri^ht  of  indemnity  setecti.^n  can 
]>ossibly  arise  until  the  line  of  load  is  defi- 
nitely located 100 

The  fee-simple  of  lands  within  the  limits 
of  the  grant  (Northern  Pacific),  to  which 
the  Indian  title  IiRd  not  been  extinguished, 
passed  undtr  paid  grant,  subject  only  to  the 
light  of  Indian  occiipatiou,  and  said  lands, 
therefore,  afiord  no  basirt  for  inden>'nity 100 

Land  not  within  the  withdrawal  on  gen- 
eral route,  but  within  the  indemnity  limits 
on  definite  lorath>n.  was  free  from  the  opera- 
tii»n  of  the  tiriiut  until  duly  selected lOO 


Pauf. 

A  homehtead  settlement  right  existing  at 
the  date  of  indemnity  selection  excejits  the 
land  covered  thereby  from  the  operation  of 
rtaid  selection    ISJ 

Land  covered  by  an  uncanceled  home- 
stead entry  Is  not  subject  to  iodenmity  se- 
lection   40  j 

A  selection  shondl  not  be  allowed  fur  land 
included  within  a  pending  homestead  appli- 
caUon 244 

▲  pending  indemnity  selection  excludes 
the  land  covered  thereby  from  entry 80 

Lands  Exckpted  from  the 
Grant. 

A  railroad  company  is  precluded  from  in- 
quiring into  the  validity  of  claims  existing 
wiUiin  its  granted  limits  at  date  of  definite 
location  (Union  Pacific) .- 13 

Land  covered  by  a  pre-emption  filing  and 
settlement  at  definite  location  ia  excepted 
from  the  operation  thereof,  and  the  validity 
of  the  claim  can  not  be  questioned  by  the 
company  (Northern  Pacific) 354 

A  claim  resting  on  settlement,  improve- 
ment, and  occupanc3'  serves  to  except  land 
covered  thereby  from  the  opera:  ion  of  the 
subsequent  withdrawal  on  general  itMite 
(Northern  Pacific) 131.238 

The  existence  of  a  prima  faeie  valid  pre- 
emption filing  at  the  date  when  the  right  of 
the  road  attached  excepts  the  land  covered 
thereby  from  the  grant 13,  S5 

A  settlement  right,  though  unprotected 
by  a  filing,  existing  at  withdrawal  on  gen- 
eral route,  excepts  the  land  covered  tbeieby 
from  the  operation  of  such  withdrawal  ...  131 

The  claim  of  a  qualified  pre-em]>tor,  based 
on  settlement,  occupancy,  and  possession, 
existing  when  the  right  of  the  road  attache«i, 
is  sufficient  to  except  the  land  covered 
thereby  from  the  ofieration  uf  the  grant 
(Centra!  Paeitic) 406 

A  settlement  right  existing  at  the  date 
when  t  he  grant  liecomes  elfective  excepts 
the  laud  covered  thereby  from  the  operation 
of  the  grant If2 

A  prima  fat'ie  valid  pre-emption  filing 
existing  ut  date  of  indemnity  withdrawal 
excepts  the  land  covered  thereby  from  the 
operation  of  the  withdrawal 40."» 

An  entry  under  the  act  of  June  15.  1880, 
existing  at  detluite  location,  excepts  the 
land  covered  thereby  from  the  giant,  and 
this  without  regard  to  any  subsequent  de- 
cision as  to  tiie  validity  of  such  entry 148 

When  land  is  excepted  by  reason  of  a  sub- 
sisting filing  or  entry,  and  sueh  adverse 
right  8ubs<>quently  ceases  to  exist,  the  land 
reverts  to  the  public  domain Xu 

To  establish  the  allegation  that  a  tract  is 
excepted  from  a  grunt  by  I'eaaon  of  a  MUtle- 
ment  thereon,  it  must  be  shown  that  when 
the  gr.ant  iMM'nme  etteetive  there  was  a  valid 
subsisting  settlement  of  one  qualified  to  per- 
fect hisdaiin ir28 
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Tu  (letermiuiDj;  wlietlier,  nuder  the  graut 
of  July  2,  1864,  land  Is  tree  from  a  pre-emp- 
tion, or  other  claim,  or  right,  the  validity  of 
the  claim  id  not  material 238,354 

TJuder  the  oriiefual  j^rant  to  the  CeDtrai 
Pacific,  and  the  amendatory  act  of  1864.  the 
equitable  claim  of  a  Belt  lor  is  protected 406 

Land  within  a  military  reservation,  at 
date  of  definite  location  is  excepted  from  a, 
and  no  snbseqnent  act  of  the  Executive  conid 
render  the  land  subject  thereto 430 

Effect  of  invalid  school  selection  as 
ajsainst 347 

Withdrawal. 

The  statutory  withdrawal  for  the  Iforth- 
eTu  Paciflo  took  effect  in  Wasbluston  TeT> 
ritory  when  the  map  of  July  30,  1870,  was 
tiled  and  accepted 100 

Under  the  giant  of  July  2,  1864,  a  statu- 
tory witbdraval  followed  the  fllingof  ama]» 
of  general  route.  Said  withdrawal  once  ex- 
ercised conUl  not  lie  re]N*Hte€l,  but  remained 
in  effc^ct  until  the  deliuiie  location  of  the 
i-oad 100 

The  filing  and  arcejtiance  of  an  amended 
map  of  genet  ul  loutt^  was  no*  Hulhorized  by 
the  granting  act  (Northern  Pacific),  and  an 
Executive  withdrawal  niatle  in  accordance 
with  said  map  was  without  sanction  of  law.  100 

The  extenKloii  of  the  houiOHtead  and  pre> 
emptiou  laws  by  i^ection  6  of  the  grant  to 
the  Northern  Pacific,  "  to  all  other  lands  on 
the  line  of  miid  road  when  surveyed,  except- 
ing those  hfi-eby  granted,"  prohibited  an 
Executive  withdrawal  of  any  "lauds  on  the 
line  of  said  roatl." 100 

At^  there  was  no  authority  for  the^ith- 
dnwal  based  on  the  msp  of  amended  route, 
and  the  sixth  section  of  the  gnint  (Northern 
Paciflc)pn>hibited  no  indoniuity  wi  hdrawal, 
it  follows  that  land  wi  bin  such  withdrawals 
was  not  excluded  from  entry 24i 

Under  section  12,  net  of  March  3,  1871.  it 
was  not  competent  fur  the  Department  to 
withdiBw  from  the  operation  ot  the  settle- 
ment laws  the  ind(*uinity  lands  of  the  Nt^w 
Orleans  and  Pacific  grant,  and  such  with- 
drawal is  no  bar  to  the  allowance  of  an  en- 
try   487 

The  provision  in  the  grant  of  July  2\  1866. 
that  "the  Secretary  of  the  Interior  shall 
withdraw  from  ^ale  public  Iduds  htrein 
granted  on  each  side  of  said  railroad  so  far 
as  located  and  within  the  limits  lieforo 
specified,"  renders  unauthorized  any  with- 
drawal beyond  the  granted  limits  240 

The  act  of  June  22,  18'i6,  repealing  the 
statute  prohibiting  the  diKposal  of  public 
lands  in  Florida,  except  under  the  homestead 
law,  did  not  relieve  lands  from  the  ett'cct  of 
a  subsisting  withdrawal ;  nor  did  the  "offer- 
ing'' under  the  proclamation  of  Jnlj'  13, 
1878,  afi'ect  their  status,  for  "  Inndsreserved 
for  railioad  purposes"  were  expressly  ex- 
cepted from  such  ofluring 5G 


Page. 
The  onler  of  August  16.  1887,  as  to  filings 
and  entries  on  lands  covered  by  unapproved 
selections,  made  applicable  to  the  second 
indemnity  limits  of  the  Northern  Pacific. . .  334 

Reg^ister  and  Receiver. 

See  Land  Department. 

Reheariniif* 

See  Practice. 

Relinqnislilnent. 

See  Entry. 

Made  after  afBda%it  of  contest  is  filed,  but 
l>efore  notice  issued  thereon,  and  without 
knowledge  of  said  contest,  doeinot  inure  to 
the  benefit  thereof 46 

File<l  pending  contest,  prima  facie  the  re- 
sult thereof,  but  such  presumption  is  not 
conclusive 442 

Of  a  desert-land  entry  opens  the  land  cov- 
ered thei*eby  to  entry  and  si-tt lenient,  with- 
out action  on  the  patt  of  the  Couimis!«ioner 
of  the  General  Land  Office  227 

Of  a  timber-culture  ent-y  by  the  executor 
and  sole  devisee  wan  ants  cancellation 
where  it  appears  that  compliance  with  the 
luw  can  not  be  shown  witliiu  the  life  of  tiie 
entry 383 

Pun-hsKer  of,  acquires  no  right  to  the  land  560 

"When  filod.  operates  fonrutanti  to  release 
the  laud  fioiu  llie  entry : 560 

Repayment. 

Will  not  be  allowed  where  a  timber-land 
entry  is  canceled  because  the  laud  is  not 
subject  tlu-reto,  and  the  entry  was  made 
wit  hoiit  personal  knowledge  of  the  land  ...     10 

Allowed  in  tase  double  niiuiiiiiim  price 
has  been  ]iaid  for  land  afterwards  found  not 
to  he  within  the  liuiiis  of  a  rsilroad  grant. .     29- 

May  be  allowed  of  money  paid  for  laii*!  in 
exccHS  of  the  area  actually  embraced  within 
the  entry 32' 

May  be  allowed  on  caucellaibm  of  timber 
entr>,  because  the  land  Ih  not  suWJi  ct:o  micU 
appropriation,  where  fraud  dovs  nut  aitpf  ar.    40> 

No  HUthority  fur,  to  one  luililiiig  uiiiicr  a 
patent  rightfully  issued,  but  clanuiug  sucii 
right  by  virtue  of  another  title  dciivt-d 
through  a  ditteix'ut  source 09" 

Right  of,  limited  to  the  cast-H  specified  by 
the  statute 295 

Can  not  be  allowed  to  one  who  vuluntnrily 
commutes  his  entry  and  then  claims  that 
his  final  proof  Hhows  that  he  wsh  cnlitlfd  to 
patent  without  payment 29S 

Maj'  be  allowed  where  an  eniry  in  can- 
celed fur  insufticiciit  residence,  bin  no  fraud 
appears 474,  509- 

Coustiuctiou  of  the  phi  axe  "  frrone<»Uhly 
allowed,"  in  the  act  of  June  16,  IH8U 509- 

enervation. 

See  Indian  Lands. 

An  order  setting  apart  lauds  for  peniten- 
tiary purposes  would  not  operate  to  relievo 
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paid  landAfionia  prior  military  rew  rvatiou; 

bnt  Aucli  second  appropriatiun  inadu  ander 
the  coueutnnt  aiitkority  of  two  depart- 
nienta,Mnd  for  a  pni-pose  not  incnnaiHtont 
with  the  first,  would  bo  coneliinive  aa 
^irftinAt  any  otiier  appropriation  of  the  land .  133 

Created  for  peuiteuliary  purpoaeA,  would 
not,  in  the  ahAencoof  expresa  wonla  indicat- 
iuc  such  inlont,  be  held  to  have  been  abro- 
gated by  an  act  lelieving  the  land  from  a 

iprior  military  reaervat  ion 133 

Ou  the  abandonment  of  the  White  River 
•military  reservation  the  land  covered  there- 
by became  Aubjecl  to  dispoaal  nnder  the  act 
of  June  15, 1680,  and  not  under  the  law  pro- 
viding for  the  tale  of  abandoned  military 

o-eaervations 191 

For  the  use  of  the  Navigo  Indians  by  or- 
d4  r  of  April  24, 1886,  excludes  pre-emption . .  334 
Conipeuvation    provided   for  settlers  on 

^'avajo 334 

Actual  oeeiipation  prior  to  the  establish- 
ment of,  or  setlleiuent  prior  to  January  6, 
1884,  with  continuous  occupation  thereafter, 
must  bo  8hown  to  secure  the  right  of  home- 
stead entrj'  under  the  act  of  July  5, 1884  ...  369 
Dispoaitiun  of  lands  formerly   Included 

within  Fort  Sanders  military 403, 430, 548 

The  act  of  June  9,  1874,  reducing  the  area 
of  Fort  Sandei-s  military,  le;iaIiKod  settle- 
ments made  while  the  land  was  not  subject 
'thereto,  but  did  not  confer  a  new  grant  ui>on 
the  Union   Pacilic,  or  confirm  to  it  landa 

theretofore  excluded  from  its  grant 430 

pKy allup  Indian 450 

See  Entry,  Final   Proof,    Ilomegtead,  Pre-nnp- 
tion. 

Gknkrally. 

Begins  with  the  first  act  of  settlement 
where  such  net  is  followed  by  an  actual  in- 
habitancy of  the  land  in  good  faith 410 

On  land  and  presttiee  thereon  are  not 
-synonymous  or  con  vertible  phrases 144  , 

Of  a  settler  presumed  to  be  where  his 
Xaraily  resides 35 

In  good  faitli  indicate  i  by  improvements.  231 

Where  sufficiently  shown,  warrants  the 
conclusion  that  the  land  was  taken  for  a 
permauent  home  in  the  absence  of  evidence 
to  the  contrary 127 

Mu.st  be  acquired,  in  the  first  instance,  by 
jictual  presence  on  the  land,  but  continuous 
presence  thert-after  is  not  essentiul  to  the 
continuity  of  such  residence 144 

Wlien  once  acquired,  tempoi-ar^'^ absences 
that  indicate  no  intention  of  abandonmeut 
may  be  excused 249,345 

Absences  during  the  winter  season  for 
•the  purpose  of  earuing  money  to  improve 
tlie  claim  may  be  excused 360 

Absences  excused  where  the  land  is  not 
inhabitable  throughout  the  entire  year 57 

When  once  established,  absence  attending 
(to  ofiirinl  duties  may  be  excused  88 


Page. 
When  once  established,  absences  rendered 
necessary  by  the  sickness  of  a  parent  may 

be  ex(;used 170 

Chance  of,  not  shown  where  the  absence 

«as  the  result  of  jadioial  compti1<iion 5.13 

Can  not  be  maintained  on  different  tracts 

at  the  same  time 225 

Claim  of,  not  compatible  with  the  main- 
tenance of  a  home  elsewhere 267 

Absences  will  not  be  excused  on  the  plea 
of  poverty  where  good  faith  is  not  apparent  467 

Want  of,  inferred  from  meager  improve- 
ments and  vutiog  in  a  different  precinct 146 

HOMEBTKAD. 
Kot  required  of  the  lieir^  of  a  decased 

homesteader , 309 

Alleged  under  the  homestead  law,  not 
consistent  with  the  maintenance  at  the  same 
time,  in  another  State,  of  the  residence  re- 
quired as  pre-requisite  to  citizenship  under 

the  naturalization  laws h9 

On  the  original  tract,  credited  under  the 
act  of  May  14,  ISSO,  in  case  of  adjoining  farm 
entry 33 

FRE-KMPriON. 

Period  of  six  months  required  to  show 
good  faith ;  bat  where  otherwise  shown  a 
literal  compliance  is  not  necessary 3 

The  pre-emptor  is  required  to  show  six 
month's  oontinnons  residence  prior  to  final 
proof,  but  such  residence  i80ompatil>le  with 
temporary  absences  satisfactorily  ex- 
plaine«l 62 

There  is  no  rnle  of  law  or  of  the  Depart- 
ment which  requires  the  pre-emptor's  actual 
personal  presence  on  the  land  for  six 
months  immediately  preceding  the  ofl'er  of 
proof 62 

Removal  of  the  dwelling-house  to  an  ad- 
joining tract  on  account  of  annual  inunda- 
tions, prior  to  final  proof  but  after  a  period 
of  four  years'  residence,  not  indicative  of  bad 
faith 239 

Res  Jndirata. 

Authorities  cited  in  discussion  of  the  doc- 
trine      13 

Doctrine  only  applicable  to  the  land  actu- 
ally involved,  though  the  decision  may  in 
terms  parpoit  to  settle  the  status  of  the 
whole  section 54 

A  final  decision  by  the  Secretary  of  the 
Interior  is  conclusive  as  to  departmental 
action  therein,  and  will  not  be  disturbed  by 
his  successor  where  no  new  question  ia 
presented 146 

A  question  which  might  have  been  raised 
and  decided  in  a  former  cafie  is  bAired  by  a 
decision  therein 146 

The  Department  willnot  take  Jurisdiction 
where  such  action  involves  the  considera- 
tion of  a  question  finally  determined  by  a 
decision  of  the  Supreme  Conrt  of  the  United 
States 304 

Decision  that  a  mluisterial  doty  bus  lMM>n 
correcth'  performed  not  conclusive 283 
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Pa^e. 
Allowance  of  an  entry  b}*  direction  of  the 
General  Lnnd  Office  will  not  preclude  de- 
partmental action  v^ith  respect  to  determin- 
ing ito  vaHdiiy 301 

Revieiv. 

See  Practice. 

Revised  Statutes. 

iSre  Statutes,  attio  lie  vised  Statutes  cited 
and  construed,  pa^e  xiv. 

Right  of  W^ay. 

In  the  absence  uf  statntorv  nnthority 
frrantinf;  right  of  way  tfarougb  the  Piiyallup 
Indian  Keservation,  an  application  therefur 
shonid  be  addressed  to  ConKresn 430 

The  right  to  take  material  for  cnnsitrac- . 
tion   purposes   is   limited   to    "adjacent" 
lands J*l 

Lands  150  mil'*s  distant  from  the  road  are 
not  '*  adjacent "  thereto  in  the  meaning  of 
the  sUtute Ml 

Saline  ]L.and 

See  Mineral  Land. 

School  Land. 

Circular  regulations,  with  rtispect  to 
AVjoming W5 

Title  to,  does  not  pass  by  an  irregular 
snrrey,  apparently  inac-carate,  and  subse- 
quently set  aside  (Call fornia) 459 

The  S(at«  (California)  is  entitled  to  in- 
demnity in  lieu  of  land  covered  by  settle- 
ment claims  at  date  of  survey ■  270 

When  selection  has  been  made,  title  to  the 
land  selected  passes  to  the  State  (California), 
which  at  the  same  time  is  divested  of  all 
right  to  thereafter  claim  the  tract  used  as 
the  basis,  whether  the  settlement  claim 
therefor  is  made  good  or  not 270 

Indemnity  selection  resting  upon  a  loss 
alleged  prior  to  survey  of  the  townnhip  in 
which  such  basis  is  situated  is  not  void,  but 
voidable,  and  becomes  valid,  in  the  absence 
of  an  Intervenlug  right,  from  the  date  when 
the  loss  is  definitely  ascertained 347 

The  improper  description  of  the  basis  as 
a  portion  of  section  36  will  not  defeat  a  selec- 
tion made  in  fact  upon  a  deficiency  caused 
by  the  non-existence  of  sections  16  and  36..  580 

A  selection  of  land  subject  thereto,  ap- 
proved and  certified,  precludes  the  allow- 
ance of  another  selection  in  lien  thereof  until 
such  certification  shall  be  set  aside  by  proper 

authority 91 

Effect  of  invalid  selection 350 

Under  the  circular  of  July  23, 1885,  a  selec- 
tion was  not  invalid,  though  slightly  in  ex- 
cess of  the  basis 580 

The  State  (Colora'lo)  entitled  to  sections 
16  and  36,  if  said  sections  were  not  known  to 
contain  mineral  when  the  survey  was  ap- 
proved ;  and  the  discovery  of  mineral  after 
approval  of  the  survey  will  not  defeat  the 
title  of  the  SUte 439 
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Applications  to  file  coal  declaratory  state- 
ments may  be  receiveil  for  sections  16  and 
36,  with  due  opportunity  for  the  State  (Colo- 
rado) to  be  heard 490- 

Sections  16  and  30,  embraced  within  the 
lands  excluded  from  the  Fort  Sanders  Keser- 
ratios,  are  reserved  for  school  purposes  and 
not  subject  to  entry. 548- 

Scrip. 

See  Private  Claim. 

Selections. 

See  Railroad  Grant,  School  Tjaml,  Statef 
and  TerritorieMy  Swamp  Land. 

Settlement* 

See  Residence,  School  Lands. 

Riglits,  to  the  detriment  ot  one  in  poses- 
sion  under  color  of  title,  can  not  be  ac- 
quired by  acts  of  trespass 68,  02' 

The  notice  given  by  improvements  and, 
extends  only  to  the  quarter  section  as  de- 
fined by  the  public  survey 76* 

A  growing  crop  of  grain  on  land  is  quite 
as  much  notice  of  possession  as  an  inclos- 
ure  thereof. 92 

Made  without  violence,  within  the  unlaw- 
ful inclosure  of  another,  is  valid  and  will  not 
be  defeated  by  ssid  unlawful  occupancy  . . .  340 

The  assertion  of  a  possessory  right  to 
land  does  not  confer  any  right  thereto  under 
the  settlement  laws 165- 

Priority  of,  nia^'be  considered  as  between 
settlers  on  land  covered  by  the  subsisting 
entry  of  another , 212 

On  land  embraced  within  the  entry  of 
another  confers  no  right  as  against  the  en- 
trymao  or  the  government 212* 

Of  a  homesteader  on  nnofifered  land  pro- 
tected as  agaiuHt  other  and  later  settlors  for 
the  period  of  three  months  only  by  section 
3,  act  of  May  14.  1880 53T 

On  lands  chiefiy  valuable  for  their  timber 
and  stone,  should  be  carefully  scrutinized. .  555 

On  land  for  the  purpose  of  securing  the 
timber  thereon,  and  not  for  the  purpose  of 
a  home  is  not  bona  fide 555- 

Soldier's  Homestead. 

See  Homestead, 

States  and  Territories, 

See  School  Land,  Swamp  Land. 

The  right  of  purchase  under  the  act  of 
July  23,  1866,  section  7,  is  assignable,  and, 
in  the  absence  of  an  adverse  claim,  should 
be  accorded  to  a  purchaser  in  good  faith 
after  the  final  survey  of  the  grant  (Cali- 
fornia)   210- 

The  rejection  of  a  State  (California)  se- 
lection prior  to  the  passage  of  the  act  of 
July  23,  1866,  will  not  remove  said  selection 
from  the  operation  thereof  where  notice  of 
such  action  was  not  given  the  State 307 

The  act  of  July  23,  1866,  confirmed  to  the 
State  (California)  irregular  selections, 
where  the  land  covered  thereby  had  been 
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Aold  to  pun-liaHfrH  in   ;;ood  laitb  under  the 

StAtelHW 397 

A  location  made  under  a  warrant  Issued 
by  the  State  (California)  In  part  patiHfac- 
tiou  of  tlie  internal  improvement  frrttnt  is 
within  the  conHrmatory  proviiiiona  of  the 
flritt  section  of  tin-  act  of  July  2:(,  1H66  543 

Statutos. 

See  Act»  0/  Congrntu  hi  id  Jierited  Statutet, 
ciied  and  coubttufd,  padres  xiii  and  xiv. 

Will  Im*  couKtriiod  an  emph>>iuf;  wordit 
and  phranesin  tlit*  name  nenBi'  a«  that  given 
in  \ouf  c.ontiiuuMl  departmental  practice 
under  iirlor  Ht'iiuteji'with  rcffiM-jucc  to  the 
name  subject-mHtter 172 

Surrey. 

S«e  Jlinitiff  Clmtn. 

Accept^H]  a.<4  Hhowint;  the  tiii<*  area  of  laud 
covere4l  thereby,  in  the  ab.<feui:e  of  proof  to 
thecon  r.iry 207 

Returns  of  the  surveyor-general  not  over- 
come by  a  private  survey 207 

When  the  meander  line  of  a  survey  bor- 
dering on  a  lalce  wom  establisned  at  a  time 
of  extreme  hixh  water,  and  tl:e  recesaion 
tliereof.  shortly  thereafter,  leaves  a  lar^e 
IxMly  of  lnu<l  between  said  line  and  the  p^r- 
maneut  shore  line,  such  relietion  should  be 
included  within  the  public  survey 5'J7 

Fieldnotis  of,  presumptively  correct  ...  562 

:8wanip  Land. 

The  act  of  1 850.  a  preseu  t  grant 255 

The  act  of  March  3,  1857,  does  not  provide 
for  indemnity 243 

The  ascertainment  of  the  tracts  granted 
is  a  question  of  fact  to  be  settled  by  the  Sec- 
rotary  of  the  Interior 514 

The  grant  of,  may  not  bo  enlarged  by  any 
plan  of  adjn<4tment 514 

The  Department  has  no  Jurisdiction  to  in- 
quire into  an  allegation  that  a  certain  tract 
i4  an  accretion  toother  land  that  passed  un- 
der the  swamp  grant 255 

The  State  (Michigan)  not  entitled  to  in- 
demnity for  lauds  that  do  not  appear  from 
the  field-notes  of  survey  to  be  swamp  land 
within  the  true  intent  of  the  grant 243 

The  "notes  of  surveys  on  file"  must  be 
interpreted  liS  meaning  the  notes  finally  ap- 
proved (Michigan.) 514 

The  adoption  of  the  field-notes  of  survey 
as  the  basis  of  ad^iustmeni  will  not  estop  the 
government  from  making  inquiry  as  to  the 
charncter  of  a  tract,  although  it  may  appear, 
from  the  field-notes,  to  be  of  the  character 
granted  (Minnesota.) 313,562 

When  the  field-notes  of  survey  are  the 
basis  of  a^iiHtment  and  the  interttections  of 
the  lines  of  the  swamp  lands  with  those  of 
the  public  survey  alone  are  given,  the  in- 
terdeclions  may  be  connected  by  straight 
lines,  and  all  legal  subdivisions  the  greater 
part  of  which  are  sho'^n  by  said  liuei  to  be 
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within  the  swamp  or  oveiilow  will  be  classed 
under  the  grsnt 424 

The  adoption  of  the  field-notes  of  survey 
as  the  basis  of  adjustment  did  not  amount  to 
A  contract  with  the  Stato  (Michigan  and 
Minnesota) 514.502 

As  the  eironeous  certifications,  baaed  on 
the  original  biirveys,  had  been  corrected  on 
the  evidence  of  the  resurve3's  prior  to  en- 
actment of  the  confirmatory'  act  of  1857,  )t 
follows  thoii  the  original  aelections  were  not 
confirmed  by  ."laid  act 514 

The  falsity  of  tlio  field-notes  of  survey 
may  be  shown  by  a  party  in  interest  with- 
out requiring  him  to  also  show  thst  the  sur- 
vey was  fraudulent '>02 

In  the  adlustment  of  the  grant  ttje  gov- 
emment  is  not  bound  by  a  certification  pro- 
cured through  a  false  and  fraudulent  report 
of  ita  agent,  an<l  the  Secretary  of  the  In- 
terior may  cancel  a  cerlifioation  thns  pro- 
oureil 572 

Timber  culture. 

See  Conte*t,  Entry,  Final  Proof. 

Good  fiiith  of  the  entrytnan  to  be  consid- 
ere4l  331.365 

The  en  try  man  is  justified  in  adopting  a 
method  of  planting  found  to  result  succe^ui- 
lully  in  that  vicinity 468 

Full  area  must  be  broken  and  cultivated 
to  trees  prior  to  final  proof 365 

The  entryman  is  responsible  for  the  negli- 
gence of  his  agent  in  planting 63 

A  slight  failure  in  planting  the  regaisite 
area  may  be  excnsed  where  the  good  faith 
of  the  entryman  is  manifest 440 

Absence  of  a  '*  fire-break*'  not  in  itself  evi- 
dence of  bad  faith 11 

Failure  of  seeds  to  grow  not  a  canse  of  for- 
feiture in  the  absence  of  bad  faith 831 

Extreme  drought  furnishes  a  sufl9eient  ex- 
cuse for  a  short  delay  in  replanting  where 
good  faith  is  apparent 331 

The  loss  of  trees  by  fire  does  not  warrant 
the  cancellation  of  the  entry  where  no  ordi- 
nary precaution  could  have  prevented  such 
loss 11 

Timber  and  Stone  Act. 

Preliminary  atfidavit  in  entry  compared 
to  that  required  under  the  timber-culture 
law 10 

Entry  should  be  based  upon  personal  in- 
spection of  the  land 10 

Purchase  should  not  bo  allowed  unless  it 
appears  that  the  land  would  be  unfit  for  or- 
dinary cultivation  if  it  was  cleared  of  tim- 
ber  140 

Entry  may  be  referrrd  to  board  of  equita- 
ble adjudication  where  proof  was  not  made 
within  ninety  days  fhim  date  of  published 
notice,  due  compliance  with  law  in  other  re- 
spects being  shown 496 

Protects  the  bona  fide  settler  on  lands 
chlefiy  valuable  for  their  timber  and  stone.  555 
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In  coute»ts  betveen  aettlers  and  appli- 
cants under  this  act,  the  character  of  the 
land  may  be  taken  into  consideration  in  de- 
tenuiniog  the  good  faith  of  the  settler 555 

nrimber  Trespass. 

See  Right  of  Way. 

Townsice. 

See  Mining  Claim,  Patetit. 
Additional  entry  can  not  be  allowed  to  a 
town  that  holds  under  its  former  entry  more 
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land  than  its  present  population  would  en- 
title it  to  enter 143 

Transferee. 

See  Alienation,  Final  Proof. 

liWarrant. 

Location  of.  issued  by  the  State  (Cali- 
fornia) in  satisfaction  of  the  inlornal-Im- 
provement  grant,  condrined  by  the  art  of 
Julv23.1866. 543 

DFyoniiiitr* 

S€*e  School  Land. 
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